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DECLARATION OF INDEPENDENCE. 
JULY 4th, 1776. 


THE UNANIMOUS DECLARATION OF THE THIRTEEN UNITED STATES OF 
AMERICA, IN CONGRESS ASSEMBLED. 


WHEN, in the course of human events, it becomes necessary 
for one people to dissolve the political bands which have: con- 
nected them with another, and to assume, among the powers 
of the earth, the separate and equal station to which the laws 
of nature and of nature’s God entitle them, a decent respectto: -- 
the opinions of mankind requires'that they should declare the- 
causes which impel them to the separation, - 

We hold these these truths to be self-evident: That all men 
are created equal; that they are endowed by their creator with 
certain unalienable rights; that among these are life, liberty, 
and the pursuit of happiness; that, to secure these rights, gov- 
ernments are instituted among men, deriving their justpowers | 
from the consent of the governed; that, whenever any form 
of government becomes, destructive of these ends, it is the. 
right of the people to alter or abolish it, and to institute a new 
government, laying its foundation on such principles, and or- 
ganizing its powers in such a form, as to them shall seem most 
likely to effect their safety and-happiness. - Prudence, indeed, 
will dictate that governments long established should not be 
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changed for light and transient causes; and, accordingly, all 
experience hath shown that mankind are more disposed to suf- 
fer, while evils are sufferable, than to right themselves by abol- 
ishing the forms to which they are accustomed. But when a 
long train of abuses and usurpations, pursuing invariably the 
same object, evincea design to reduce them under absolute 
despotism, it is their right, it is their duty, to throw of such 
government, and to provide new guards for their future 
security. Such has been the patient sufferance of these colo- 
nies, and such is now the necessity which constrains them to 
alter their former system of government. ° The history of the 
present king of Great Britain is a history of repeated injuries 
and usurpations, all having in direct object the establishment 
of an absolute tyranny over these states. To prove this, let 
facts be submitted to a candid world. 

He has refused his assent to laws the most wholesome and 
necessary for the public good. 

He has forbidden his governors to pass laws of immediate 
and pressing importance, unless suspended in their operation 
till his assent should be obtained; and when so suspended, he 
has utterly neglected to attend to them. 

He has refused to pass other laws for the accommodation of 
large districts of people, unless those people would relinquish 
the right of representation in the legislature—a right inestima- 
ble to them, and formidable to tyrants only. 


He has called together legislative bodies at places unusual, 
uncomfortable, and distant from the depository of their public 
records, for the sole purpose of fatigueing them into compli- 
ance with his measures. 

He has dissolved representative houses repeatedly, for oppos- 
ing with manly firmness, his invasions on the rights,of the 
people. ta 

He has refused, for a long time after such dissolutions, to 
cause others to be elected, whereby the legislative powers, in- 
capable of annihilation, have returned to the people at large 
for their exercise, the state remaining, in the meantime, ex- 
posed to all the dangers of invasion from without and con- 
vulsions within. 


He has endeavored to prevent the population of these states 
—for that purpose obstructing the laws of naturalization -of 
foreigners, refusing to pass others to encourage their migra- 
pone aes and raising the conditions of new appropriations 
of lan 2 

He has obstructed the administration ofjustice, by refusing 
his assent to laws for establishing judiciary powers. 
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He has made judges dependent on his will alone for the 
tenure of their offices, and the amount and payment of their 
salaries. 

He has created a multitude of new offices, and sent hither 
swarms of officers to harass our people and eat out our substance. 

He has kept among us, in times of peaee, standing armies, 
without the consent of our legislatures. 

He has affected to render the military independent of, and 
superior to the civil power. 

He has combined with others to subject us to a jurisdiction 
foreign to our constitution, and unacknowledged by our laws— 
giving his assent to their acts of pretended legislation. 

For quartering large bodies of armed troops among us: 


For protecting them, by a mock trial, from punishment for 
any murders which they should commit on the inhabitants of 
these states : i 

For cutting off trade with all parts of the world : 

For imposing taxes on us without our consent : 

N For depriving us, in many cases, of the benefits of trial 
y Jury : . 

For transporting us beyond seas to be tried for pretended 

offences : 


For abolishing the free system of English laws in a neigh- 
boring province, establishing therein an arbitrary government, 
and enlarging its boundaries, so as to render it at once an ex- 
ample and fit instrument for introducing the same absolute rule 
into these colonies. 

For taking away our charters, abolishing our most valuable 
laws, and altering, fundamentally, the forms of our governments: 

For suspending our own legislatures, and declaring them- 
selves invested with power to legislate for us in cases 
whatsoever. , 

He has abdicated government here, by declaring us out of 
his protection, and waging war against us. 

He has plundered our seas, ravaged our coasts, burnt our 
towns, and destroyed the lives of our people: 


He is at this time transporting large armies of foreign mer- 
cenaries to complete the works of death, desolation and tyranny, 
already begun, with circumstances of cruelty and perfidy 
scarcely paralleled in the most barbarous ages, and totally un- 
worthy the head of a civilized nation. 


He has constrained our fellow-citizens, taken captive on the 
high seas, to bear arms against their country, to become the 


executioners of their friends and brethren, or to fall themselves 
by their hands. - 
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He has excited domestic insurrections amongst us, and has 
endeavored to bring on the inhabitants of our frontiers the 
merciless Indian savages, whose known rule of warfare is an. 
undistinguished destruction of all ages, sexes and conditions. 

In every stage of these oppressions, we have petitioned for 
redress in the most humble terms. Our repeated petitions 
have been answered only by repeated injury. A prince, whose 
character is thus marked by every act which may define a tyrant, 
is unfit to be the ruler of a free people. 

Nor have we been wanting in attention to our British breth- 
ren. We have warned them, from time to time, of attempts, 
by their legislature, to extend an unwarrantable jurisdiction 
over us. e have reminded them of the circumstances of our 
immigration and settlement here. We have appealed to their 
native justice and magnanimity, and we have conjured them, 
by the ties of common kindred, to disavow these usurpations, 
which would inevitably interrupt our connections and corres- 
pondence. They, too, have been deaf to the voice of justice 
and consanguinity. We must, therefore, acquiesce in the nec- 
essity which denounces the separation, and hold them, as we 
hold the rest of mankind—enemies in war, in peace, friends. 

We, therefore, the representatives of the United States of 
America, in general congress assembled, appealing to the Su- 
preme Judge of the world for the rectitude of our intentions, 
do, in the name, and by the authority of the good people of 
these colonies, solemnly publish and declare that these united 
colonies are, and of right ought to be, Free and Independent 
States; thatthey are absolved from all allegiance to the British 
crown, and that all political connection between them and the 
state of Great Britain is, and ought to be, totally dissolved ; and 
that, as free and independent states, they have full power to 
levy war, conclude peace, contract alliances, establish com- 
meree, and to do all other acts and things which independent 
states may ofright do. And for the support of this declaration, 
with a firm reliance on the protection of Divine Providence, 
we mutually pledge to each other our lives, our fortunes, and 
our sacred honor. 

The foregoing declaration was, by order of congress, en- 
grossed, and signed by the following members : 


JOHN ADAMS, JOSEPH HEWES, p 
SAMUEL ADAMS, ; WILLIAM HOOPER, 

JOSIAH BARTLETT, ~ STEPHEN HOPKINS, 

CARTER BRAXTON, FRANCIS HOPKINSON, 


CHARLES CARROLL, OfCarrolton SAMUEL HUNTINGTON, 
© SAMUEL CHASE, THOMAS JEFFERSON, 
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ABRAHAM CLARK, 
GEORGE CLYMER, 


FRANCIS LIGHTFOOT LEE, 
RICHARD, HENRY LEE, 


WILLIAM ELLERY, 
WILLIAM FLOYD, 
THOMAS LYNCH, Jr., 
THOMAS M’KEAN, 
ARTHUR MIDDLETON, 
LEWIS MORRIS, 
ROBERT MORRIS, 
JOHN MORTON, 
THOMAS NELSON, Jr., 
WILLIAM PACA, 
ROBERT TREAT PAINE, 
JOHN PENN, 
BENJAMIN FRANKLIN, 
ELBRIDGE GERRY, 
BUTTON GWINNETT, 
LYMAN HALL, 

JOHN HANCOCK, 
BENJAMIN HARRISON, 
JOHN HART, : 


THOMAS HEYWARD, JT., 
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FRANCIS LEWIS, 
PHILLIP LIVINGSTON, 
GEORGE READ, 
CÆSAR RODNEY, 
GEORGE ROSS, 
BENJAMIN RUSH, 
EDWARD RUTLEDGE, 
ROGER SHERMAN, 
JAMES SMITH, 
RICHARD STOCKTON, 
THOMAS STONE, 
GEORGE TAYLOR, 
MATHEW THORNTON, 
GEORGE WALTON, 
WILLIAM WHIPPLE, 
WILLIAM WILLIAMS, 
JAMES WILSON, 
JOHN WITHERSPOON, 
OLIVER WOLCOTT, 
GEORGE WYTHE. 


CONSTITUTION OF THE UNITED STATES. 


PREAMBLE. 


We the people of the United States, in order to forma 
more perfect union, establish justice, insure domestic tran- 
quility, provide for the common defense, promote the general 
welfare, and secure the blessings of liberty to ourselves and 


the 


Szo. 1. 


3; 


Src. 4. 
5. 


é. 


our fea , do ordain and establish this Constitution for 
nited States of America. 


CHAPTER I. 


Legislative powers. i 
House of Representatives; its members; by whom chosen. 
Qualifications of representatives. 
Representatives and taxes, how apportioned. A 
Actual enumeration every ten years ; first apportionment of representation. 
Vacancies, how filled. 
Powers of the house. Sole power to impeach. 
Sonators, how chosen. 
The senate divided into three olasses; terms, how ascertained; and filling 
of vacancies. 
aalifications of senators. 


resident of the senate. + ee 
President pro tem., and other officers of senate. 
Sole power to try impeachments. = 


Extent of Judgment in cases of impeachment, 
Mode of olecting senators and representatives. 
Meetings of congress. 
Hach house shall be the judge of its own members. 
May determine its own rules, &c. 
To keep and publish journals, &c. 
Pav at sauntariand pity 

ay of senators and privileges of representatives. 
Disability to hold offices. z 
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7. Revenue bills to originate in house of representatives. 
The forms of proceeding on bills. 
Th. on joint resolutions except for adjournment. 

8. Powers of congress. 

9. Importation of certain persons not te be prohibited until after 1808. - 
Writ of habeas corpus; direct taxes. 
No export duty; nor preference of one state to another. 
Money to be expended by legal appropriation only. 
Titles of nobility, &o. 

10. Powers forbidden to the states individually. 
* Powers which the states can only exercise, under sanction of congress. 


od 


OF THE LEGISLATIVE POWER. 


Section I. All legislative powers herein granted, shall be 
vested in & congress of the United States, which shall consist 
of a senate and house of representatives. 


OF THE HOUSE OF REPRESENTATIVES, 


Srction 2. The. house of representatives shall be com- 
posed of members chosen every second year by the people of 
the several states, and the electors in each state shall have the 
qualifications requisite for electors of the most numerous 
branch of the state legislature. 

No person shall be a representative, who shall not have 
attained to the age of twenty-five years, and been seven years 
a citizen of the United States, and who shall not, when 
elected, be an inhabitant in that state in which he shall be 
chosen. ` 

Representatives and direct taxes shall be apportioned 
among the several states which may be included within this 
Union, according to their respective numbers, which shall be 
determined by adding to the whole number of free persons, 
including those bound to service for a term of years, and 
excluding Indians not’ taxed, three-fifths of all other persons. 
The actual enumeration shall be made within three years after 
the first meeting of the Congress of the United States, and 
within every subsequent term of ten years, in such manner as 
they shall by law direct. Thenumber of representatives shall 
not exceed one for every thirty thousand, but cach state shall 
have at least one representative; and until such enumeration 
shall be made, the State of New Hampshire shall be entitled 
to choose three, Massachusetts eight, Rhode Island and Provi- 
dence Plantations one, Connecticut five, New York six, New 
Jersey four, Pennsylvania eight, Delaware one, Maryland six, 
Virginia ten, North Carolina five, South Carolina five, and 
Georgia three. 
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When vacancies happen in the representation from any 
state, the executive authority thereof shall issue writs of elec- 
tion to fill such vacancies. 

The house of representatives shall choose their speaker and 
other officers; and shall have the sole power of impeachment. 


OF THE SENATE. 


Section 8. The senate of the United States shall be com- 
posed of two senators from each state, chosen by the legisla- 
ture thereof, for six years; and each senator shall have one 
vote. 

Immediately after they shall be assembled in consequence 
of the first election, they shall be divided as equally as may 
be into three classes. The seats of the senators of the first 
class shall be vacated at the expiration of the second year; 
of the second class, at the expiration of the fourth year; and 
of the third class at the expiration of the sixth year, so that 
one-third may be chosen every second year; and if vacancies 
happen by resignation, or otherwise, during the recess of any 
legislature of any state, the executive thereof may make tem- 
porary appointments until the next meeting of the legislature, 
which shall then fill such vacancies. 

No person shall be a senator who shall not have attained to 
the age of thirty years, and been nine years a citizen of the 
United States, and who shall not, when elected, be an inhabi- 
tant of that state for which he shall be chosen. 

The vice president of the United States shall be president 
of the senate, but shall have no vote, unless they be equally 
divided. 

The senate shall choose their other officers, and also a presi- 
dent pro tempore, in the absence of the vice president, or when ` 
he shall exercise the office of president of the United States. 

The senate shall have sole power to try all impeachments. 
When sitting for that purpose, they shall be on oath or affirm- 
ation. When the president of the United States is tried, the 
chief justice shall preside: and_no person shall be convicted 
without the concurrence of two-thirds of the members present. 

Judgment in cases of impeachment shall not extend further 
than to removal from office, and disqualification to hold and 
enjoy any office of honor, trust, or profit under the United 
States; but the party convicted shall nevertheless be liable 
and subject to indictment, trial, judgment and punishment, 
according to law. ` 
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MANNER OF ELECTING MEMBERS, 


Srcrron 4, The times, places, and manner of holding elec- 
tions for senators and representatives, shall be prescribed in 
each state by the legislature thereof; but the congress may at 
any time by law make or alter such regulations, exvept as to 
the place of choosing senators. 
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is Maine CONGRESS TO ASSEMBLE ANNUALLY. 


The costae ene assemble at least once in every year, and 
such meéting shall be on the first Monday in December, unless 
they shall ‘by law appoint a different day. 


POWERS. 


Section 5. Hach house shall be the judge of the elections, 
returns and qualifications of its own members, and a majority 
of each shall constitute a quorum to do business; but a smaller 
number may adjourn from day to day, and may be authorized 
to compel the attendance of absent members, in such manner, 
and under such penalties as each house may provide. 

Each house may determine the rules of its proceeding, pun- 
ish its members for disorderly behaviour, and, with the con- 
currence of two-thirds, expel a member. 

Each house shall keep a journal of its proceedings, and from 
time to time publish the same, excepting such parts as may in 
their judgment require secrecy; and the yeas and nays of the 
members, of either house on any question shall, at the desire 
of one-fifth of those present, be entered on the journal. 

‘Neither house, during the session of congress, shall, without 
the consent of the other, adjourn for more than three days, 
nor to any other place than that in which the two houses shall 
be sitting. | 


? 
è 


p 
COMPENSATION, ETC., OF MEMBERS, 


SECTION 6. The senators and representatives shall receive 
a compensation for their services, to be ascertained by law, 
and paid out of the treasury of the United States. They shall, 
in all cases, except treason, felony and breach of the peace, be 
privileged from arrest during their attendance at the session 
of their respective houses, and in going to and returning from 
the same; and for any speech or debate in either house, they 
shall not be questioned in any other place. 


a 


12- CONSTITUTION OF THE UNITED STATES. 


No senator or representative shall, during the time for which 
he was elected, be appointed to any civil office under the 
authority of the United States, which shall have been created, 
or the emoluments whereof shall have been increased during 
such time; and no person holding any office under the United 
States, shall be a member of either house during his continu- 
ance in office. ar : 

Sec. 7. Al bills for raising revenue shall originate in the 
house of representatives; but the senate may*propose or con- 
cur with amendments as on other bills. 

Every bill which shall have passed the house of representa- 
tives and the senate, shall, before it become a law, be pre- 
sented to the president of the United States; if he approve 
he shall sign it, but if not he shall return it with his objec- 
tions to that house in which it shall have originated, who shall 
enter the objections at large on their journal, and proceed to 
reconsider it. If after such reconsideration, two-thirds of that 
house shall agree to pass the bill, it shall be sent, together 
with the objections, to the other house, by which it shall like- 
wise be reconsidered, and if approved by two-thirds of that 
house, it shall become a law. But in all such cases the votes 
of both houses shall be determined by yeas and nays, and the 
names of the persons voting for and against the bill shall be 
entered on the journal of each house respectively. Ifany bill 
shall not be returned by the president within ten days (Sun- 
days excepted) after it shall have been presented to him, the 
same shall be a law, in like manner as if he had signed it, 
unless the congress by their adjournment prevent its return, 
in which case-it shall not be a law, 

Every order, resolution or vote to which the concurrence of 
the senate and house of representatives may be necessary (ex- 
cept on a question of ao an) shall be presented to the 
president of the United States; and before the same shall take 
effect, shall be approved by him, or being disapproved by him, 
shall be repassed. by two-thirds of the senate'and house gf rep- 


resentatives, according to the rules and limitations prestribed 
in the case of a bill. 


E 
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POWERS OF CONGRESS. 


Section 8, The congress shall have power to lay and col- 
lect taxes, duties, imposts and excises, to pay the debts and 
rovide for the common defense and general welfare. of, the 
United States; but all duties, intposts and excises, shall be 
uniform throughout the United Statés; 
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"To borrow money on the credit of the United States; 

To regulate commerce with foreign nations, and among the 
several states, and with the Indian tribes; i 

To establish an uniform rule of naturalization, and uniform 
laws on the subject of bankruptcies throughout the United 
States ; 

To coin money, regulate the value thereof, and of foreign 
coin, and fix the standard of weights and measures; 


To provide for the punishment of counterfeiting the secu- 

rities and current coin of the United States; 
“To establish post offices and post roads z a 

To promote the progress of science and useful arts, by 
securing for limited times to authors and inventors the exclu- 
sive right to their respective writings and discoveries ; 

To constitutue tribunals inferior to the supreme court; 

To define and punish piracies and felonies committed on 
the high seas, and offences against the law of nations ; 

To declare war, grant letters of marque and reprisal, and 
make rules concerning captures on land and water; 


To raise and support armies, but no appropriation of money 
to that use shall be for a longer term than two years ; 
To provide and maintain a navy ; 


To make rules for the government and regulation of the 
land and naval forces; 


To provide for calling forth the militia to execute the laws 
of the Union, suppress insurrections and repel invasions ; 

To provide for organizing, arming, and disciplining the 
militia, and for governing such part of them as may be em- 
ployed in the service of the United States, reserving to states 
respectively, the appointment of the officers, and the authority 
of: training the militia according to the discipline prescribed 
by congress ; 

To execise exclusive legislation in all cases whatsoever, over 
such district (mot exceeding ten miles square) as may, by 
cession of particular states, and the acceptance of congress, 
become the seat of the government of the United States, and - 
to exercise like authority over all places purchased by the con- 
sent of the legislature of the state in which the same shall be, 
for the erection of forts, magazines, arsenals, dock-yards, and 
other needful buildings ;—and 


To make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers, and all other 
pern vested by this constitution in.the government of the 


nited States, or in any department or officer thereof. 


A 
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LIMITATION OF THE POWERS OF CONGRESS. 


Section 9, The migration or importation of such persons 
as any of the states now existing shall think proper to‘admit, 
shall not be prohibited by the congress prior to the year one 
thousand eight hundred and eight, but a tax or duty may be 
imposed on such importation, not exceeding ten dollars for 
each person. f . 

The privilege of the writ of habeas corpus shall not be sus- 

ended, unless when in cases of rebellion or invasion the pub- 
ic safety may require it. 

No bill of attainder or ex post facto laty’shall be passed. 

No capitation, or direct tax, shall be laid, unless in propor- 
tion to the census or enumeration hereinbefore directed to be 
taken. - 

No tax or duty shall be laid on articles exported from any 
state. No preference shall be given by any regulation of com- 
merce or revenue to the ports of one state over those of an- 
other; nor shall vessels bound to, or.from one state, be obliged 
to enter, clear, or pay duties in another. 

No money shali be drawn from the treasury, but in conse- 
quence of appropriations made by law; and a regular state- 
ment and account of the receipts and expenditures of all 
public money shall be published from time.to time. 

No title of nobility shall be granted by the United States; 
and no person holding any office of profit or trust under them 
shall, without the consent of the congress, accept of any pres- 
ent, emolument, office, or title, of any kind whatever, from 
any king, prince, or foreign state. 


LIMITATION OF THE POWERS OF INDIVIDUAL STATES, 


Section 10. No state shall enter into any treaty, alliance 
or confederation; grant letters of marque and reprisal; coin 
money; emit bills of credit; make anything but gold and sil- 
ver coin a tender in payment of debts; pass any bill of attain- 
der, ex post facio law, or law impairing the obligation of con- 
tracts, or grant any title of nobility. 

No state shall, without the consent of congress, lay any im- 
posts or duties on imports, or exports, except what may be 
absolutely necessary for executing its inspection laws, and the 
net produce of all duties and imposts, laid by any state on 
imports or exports, shall be forthe use of the treasury of the 
United States; and all such laws shall be subject to the 
revision and control of congress. No state shall, without the 
consent of congress, lay any duty of tonnage, keep troops, or 
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ships of war in time of peace, enter into any agreement or 
compact with another state, or with a foreign power, or engage 
in war, unless actually invaded, or in such imminent danger as 
will not admit of delay. 


ARTICLE IL. e 


Sec. 1. Executive power vested in a president, T 

Electors of president and yice president, ~ KS 
Meeting of electors of president, &c, 
Time of choosing electors. 
Qualifications of the president. ~- 
In case of vacancy in the office of president, the vice president to act. 

2. Powers of the president. : - 

3. Other duties and powers, 

d. Officers liable to impeachment. - p 


EES EE 


EXECUTIVE POWER. ay 


Sxotton 1. The executive power shall be vested in a presi- 
dent of the United States of America. He shall hold his office 
during the term of four years, and, together with the vice 


- president, chosen fer the same term, be elected as follows: 


\ 
\ a. 
MANNER OF ELECTING. 


Each state shall appoint, in such manner as the legislature 
thereof may direct, a number of electors, equal to the whole 
number of senators and representatives to which the state may 
be entitled in the congress: but'no senator or representative, 
or person holding an office of trust or profit under the United 
States, shall be appointed an elector. 

The electors shall meet in their respective states, and vote 
by ballot for two persons, of whom one at least shall not be 
an inhabitant of the same state with themselves. And they 
shall make a list of all the persons voted for, and of the num- 
ber of votes for each; which list they shall sign and certify, 
and transmit sealed to the seat of the government of the United: 
States, directed to the president of the senate. The president 
of the senate shall, in the presence of the senate and house of wee 
representatives, open all certificates, and the votes shall then \ 
be counted. The person having the greatest number of votes 
shall be the president, if such number be a majority of the 
whole number of electors appointed; and if there be more 
than one who have such majority, and, have an equal number 
of votes, then the house of representatives shall immediately 
choose by ballot one of them for president; and if no person 
have a majority, then from the five highest on the list the said 
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house shall in like manner choose the president. But in 
choosing the president, the vote shall be taken by the states, the 
representation from each state having one vote; œ quorum for 
this purpose shall consist of a member, or members from two- 
thirds of the states, and a majority of all the states shall be 
necessary to a choice. In every case, after the choice of the 
president, the person having the greatest number of votes of 
the electors shall be the vice president. But if there should 
remain two or more who have equal votes, the senate shall 
choose from them by ballot the vice president. 


i pork, The above paragraph annulled by amendments which pregoribe mode of 
election. 


TIME OF CHOOSING ELECTORS. 


The congress may determine the time of choosing the elect- 
ors, and the day on which they shall give their votes; which 
day shall be the same throughout the United States. i 


WHO ELIGIBLE, 


No person except a natural born citizen, or a citizen of the 
United States, at the time of the adoption of this constitution, 
shall be eligible to the office of president; neither shall any 
person be eligible to that office who shall not have attained 
the age of thirty-five years, and been fourteen years a resident 
within the United States. 


j 


WHEN THE PRESIDENT'S POWER DEVOLVES ON THE VICE PRESIDENT. 


In case of the removal of the president from office, or of his 
death, resignation, or inability to discharge the powers and 
duties of the said office, the same shall devolve on the vice 
president, and the congress may by law provide for'the case of 
removal, death, resignation, or inability, both of the president 
and vice president, declaring what officer shall then act as 
president, and such officer shall then act accordingly, until 
the disability be removed, or a president shall be elected, 


PRESIDENT'S COMPENSATION, 


The president shall, at stated times, receive for his services 
a compensation, which shall neither be increased nor dimin- 
ished during the period for which he shall have been elected, 
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and he shall not receive within that period any other emolu- 
ments from the United States, or any of them. 


OATH. 


Before he enter on the execution of his office, he shall take 
the following oath or aflirmation:—“‘I do solemnly swear (or 
affirm) that I will faithfully execute the office of president of 
the United States, and will to the best of my ability, preserve, 
protect, and defend the constitution of the United States. 


“POWERS AND DUTIES. 


Srcrron 2. The president shall be commander-in-chief of 
the army and navy of the United States,.and of the militia of 
the several states, when called into the actual service of the 
United States; he may require the opinion, in writing, of the ~ 
principal officer in each of the executive departments, upon 
any subject relating to the duties of their respective offices, 
and he shall have power to grant reprieves and pardons for 
offences against the United States, except in cases of im- 
peachment. 

He shall have power, by and with the advice and consent 
of the senate to make treaties, provided two-thirds of the sen~ 
ators present concur; and he shall nominate, and by and with 
the advice and consent of the senate, shall appoint ambassa- 
dors, other public ministers and consuls, judges of the supreme 
court, and all other officers of the United States, whose ap- 
pointments are not herein otherwise provided for, and which 
shall be established by law; hut the.congress may by law vest 
the appointment of such inferior officers, as they think proper, 
in the president alone, in the courts of law, or in the heads of 
departments, ; 

he president shall have power to fill up all vacancies that 
may happen during the recess of the senate, by granting com- 
missions which shall expire at the end of their next session. - 

Sec. 8. He shall from time to time give to the congress 
information of the state of the Union, and recommend to their 
consideration such measures as he shall judge necessary and 
expedient; he may, on extraordinary occasions, convene both 
houses, or either of them, and in case of disagreement between 
them, with respect to the time of adjournment, he may adjourn 
them to such time as he shall think proper; he shall receive 
ambassadors and other public ministers; he shall take care 
that the laws be faithfully executed, and shall commission all 
the officers of the United States. 


2 
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OFFICERS REMOVED. 


ee SECTION 4. The president, vice president, and all civil offi 
cers of the United States, shall be removed from office on im- 
eachment for, and conviction of treason, bribery, or other 

igh crimes and misdemeanors. 


ARTICLE III.’ 


Sec, 1. Judicial power. 
Judges to hold their offices during good behavior, &c. 
2. Extent of the judicial power. Sone 
Original and appellate jurisdiction of the supreme court. 
Trial of crimes to be by jury, &c. 
3. Definition of treason. 
Congress to declare its punishment. 


OF THE JUDICIARY. 


Secriox 1. The judicial power of the United States shall 
be vested in one supreme court, and in such inferior courts as 
the congress may from time to time ordain and establish. The 
judges, both of the supreme and inferior courts, shall hold 
their offices during good behavior, and shall, at stated times, 
receive for their services a compensation which shall not be 
diminished during their continuance in office. 

Sec. 2. The judicial power shall extend to all cases, in law 
and equity, arising under this constitution, the laws of the 
United States, and treaties made, or which shall be made, 
under their authority;—to all cases affecting ambassadors, 
other public ministers and consuls ;—to all cases of admirality 
and maritime jurisdiction;—to controversies to which the 
United States shall be a party ;—to controversies between two. 
or more states s——between a state and citizens of another state ;— 
between citizens of different states;—between citizens of the 
same state claiming lands under grants of differeut states, and 
-between a state, or the citizens thereof, and foreign states, 


Moa or subjects, 


JURISDICTION OF THE SUPREME COURT, 


In all cases affecting ambassadors, other public ministers 
and consuls, and those in which a state shall be a party, the 
supreme court shall have original jurisdiction. In all other 
cases before mentioned, the supreme court shall have appel- 
late jurisdiction, both as to the leg and fact, with such excep- 
tions, and under such regulations as the congress shall make. 
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OF TRIALS FOR CRIMES, 


The trial of all crimes, except in cases of impeachment, shall 
be by jury; and such trial shall be held in the state where the 
said crimes shall have been committed; when not committed 
within any state, the trial shall be at such place or places as 
the congress may by law have directed. a 


OF TREASON. 


Srcrion 8. -Treason against the United States shall consist 
only in levying war against them, or in adhering to their ene- 
mies, giving them aid and comfort. 

No person shall be convicted of treason unless on the testi- 
mony of two witnesses to the same overt act, or on confession 
in open court. , 

The congress shall have power to declare the punishment of 
treason, but no attainder of treason shall work corruption of 
blood, orforfeiture, except during the life of the person attainted. 


= 


ARTICLE IY. 


Sra. 1. Credit in one state to the public acts, &c., of another. 
2. Reciprocity of citizens. 
Criminals flying from one state to another, to be delivered up on demand. 
Fugitives to be delivered up. 
8. New states may be admitted into the Union, &o, 
Congress to have power over territory, &c. 
4, Republican form of government guaranteed to each state, &c, 


STATE ACTS. 


Secrion 1. Full faith and credit shall be given in each 
state to the public acts, records, and judicial proceedings, of 
every other state. And the congress may by general laws pre- 
scribe the manner in which such acts, records and proceedings 
shall be proved, and the effects thereof. 


PRIVILEGES OF CITIZENS, 


Section 2. The citizens of each state shall be entitled to all 
privileges and immunities of citizens in the several states. 

A. person charged in any state with tgeason, felony, or other 
crime, who shall flee from justice and be found in another state, 
shall, on demand of the executive authority of the state from 
which he fled, be delivered up, to be removed to the state hay- 


x 


ing jurisdiction of the crime. 
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FUGITIVES TO BE-DELIVERED UP. |“ 
én 
No person held to service or labor in one ståte, under the 
laws thereof, eseaping into another, shall, in consequence of 
any law or regulation therein, be discharged from such service 
or labor, but shall be delivered up on claim of the party to 
whom such service or labor may be que. 


NEW STATES. 


Section 3. New states may be admitted by the congress 
into the union; but no new state shall be formed or erected 
within the jurisdiction of any other state; nor any state be 
formed by the junction of two or more states, or parts of states, 
without the consent of the legislatures of the states concerned 
as well as of the congress. 


~ 


TERRITORIAL AND OTHER PROPERTY. 


The congress shall have power to dispose of and make all 
needful rules and regulations respecting the territory or other . 
property belonging to the United States; and nothing in this 
constitution shall be so construed as to prejudice any claims 
of the United States, or of any particular state. 

Sxcriox. 4. The United States shall guarantee to every 
state in this Union a republican form of government, and shall 
protect each of them against invasion ; and, on appplication of 
the legislature, or of the executive (when the legislature can- 
not be convened,) against domestic violence. 


ARTICLE Y. 
Mode of amending this Constitution. - 


AMENDMENTS. 


The congress, whenever two-thirds of both Houses shall 
deem it necessary, shall propose amendments to this constitu- 
tion, or, on the application of the legislatures of two-thirds of 
the several states, shall call a convention for proposing amend- 
ments, which, in either case, shall be valid to all intents and 
purposes, as part of this constitution, when ratified by the leg- 
islatures of three-fourths of the several states, or by conven- 
tions in three-fourths thereof, as the one or the other mode of 
ratification may be proposed by the congress; provided that 
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no amendment which may bemade prior to the year one thou- 
gand eight hundred and eight shall in any manner affect the 
first and fourth clauses in the ninth section of the first article : 
and that no state, without its consent, shall be deprived of its 
equal suffrage in the senate. 


ARTICLE VI. 


DEBTS. 


Assumption of former debts, 

This constitution, &c., the supreme law: the state judges bound thereby. 

Certain officers to take oath to support constitution. 

No religious test. : 

All debts contracted and engagements entered inte, before 

the adoption of this constitution, shall be as valid against the 
United States under this constitution, as under the confed- 
eration. 


` 


E 


é = SUPREME LAW OF THE LAND. 


This constitution, and the laws of the United States which 
shall be made in pursuance thereof; and all treaties made, 
or which shall be made, under the authority of the United 
States, shall be the supreme law of the land; and the judges 
in every state shall be bound thereby, anything in the consti- 
tution or laws of any state to the contrary notwithstanding. 


í 
OATH.—-NO RELIGIOUS TEST. 


The senators and representatives before mentioned, and the 
members of the several state legislatures, and all executive and 
judicial officers, both of the United States and of the several 
states, shall be bound, by oath or affirmation, to support this 
constitution: but no religious test shall ever be required as a 
qualification to any office or public trust under the United 
States. : 


ARTICLE VIL 


RATIFICATION. : 


The ratification of the conventions’ of nine states shall be 
sufficient for the establishment of this constitution between 
the states so ratifying the same. 
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Done in convention by the unanimous consent of the states 
present, the seventeenth day of September, in the year of our 
Lord, one thousand seven hundred and eighty-seven, and of 
the independence of the United States of America the 
twelfth. In witness whereof we have hereunto subscribed 
our names. 


, 


GEORGE WASHINGTON, 


President, and Deputy from Virginia. 


NEW HAMHSHIRE. 
JOHN LANGDON, 
NICHOLAS GILMAN. 

MASSACHUSETTS, 
NATHANIEL GORHAM, 
RUFUS KING. 


CONNECTICUT. 
WILLIAM SAMUEL JOHNSON, 


ROGER SHERMAN. 
NEW YORK. 
ALEXANDER HAMILTON, 


NEW JERSEY. 

WILLIAM LIVINGSTON, 
DAVID BREARLEY, 
WILLIAM PATTERSON, 
JOHNATHAN DAYTON, 

PENNNSYLYVANIA. 
BENJAMIN FRANKLIN, 
THOMAS MIFFLIN, 
ROBERT MORRIS, 
GEORGE CLYMER, 
THOMAS. FITZSIMMONS, 
JARED INGERSOLL 
JAMES WILSON, 
GQUYERNEUR MORRIS, 


Attest, 


DELEWARE. 
GEORGE READ, 
GUNNING BEDFORD, Jr, 
JOHN DICKINSON, 
RICHARD BASSETT, 
JACOB BROOM. 

MARY 
JAMES M’HENRY, 
DANIEL or st. THOMAS JENIFER, 
DANIEL CARROLL. 

VIRGINIA. 
JOHN BLAIR, 
JAMES MADISON, Jr. 

NORTH CAROLINA, 
WILLIAM BLOUNT, 
RICHARD DOBBS SPAIGHT, * 
HUGH WILLIAMSON. 
SOUTH CAROLINA. 

JOHN RUTLEDGE, 
at COTTESWORTH PINCK- 


CHARLES PINCKNEY, 
PIERCE BUTLER. 
GEORGIA. 
WILLIAM FEW, 
ABRAHAM BALDWIN. 
WILLIAM JACKSON, Secretary. 


AMENDMENTS 


TO THE 
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il. 
12. 


Restriction on the power of congress. 

Rights of the people to bear arms, &c. 

Quartering of soldiers, &c. 

Search warrants. 

Proceedings against persons charged with crimes, Their rights. 
Further rights. 

Rights of trial by jury. 

Excessive bail, &c. 

Construction of constitution. 

Powers reserved to the states. 

Restriction of judicial powers. 

Mode of electing the president and vice president of the United States, 


FREE EXERCISE OF RELIGION. 


Articrz I, Congress shall make no law respecting an es- 
tablishment of religion, or prohibiting the free exercise thereof; 
or abridging the freedom of speech, or of the press; or the 
right of the people peaceably to assemble, and to ‘petition the 
government for a redress of grievances. ~ 


RIGHT TO BEAR ARMS. 


Artos I. <A well regulated militia being necessary to 


the security of a free state, the right of the people to keep and 
bear arms shall not be infringed. i 


< 
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iad e 


NO SOLDIER TO BE QUARTERED, ETC. 


w ARTICLE III. No soldier shall, in time of peace, be quar- 
tered in any house, without the consent ofthe owner; nor in 
time of war, but in a manner to be prescribed by law. 


oe en 
UNREASONABLE SEARCHES PROHIBITED. 


ARTICLE IV. The right of the people to besecure in their 
persons, houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, 'aħd no warrants 
shall issue, but upon probable cause, supported by oath or af 
firmation, and particularly describing the place to be searched, 
and the persons or things to be seized. 


CRIMINAL PROCEEDINGS. 


ARTICLE V. No person shall be held to answer for a capi- 
tal, or otherwise infamous crime, unless on a presentment or 
indictment of a grand jury, except in cases arising in the land 
or naval forces, or inthe militia, when in actual service in time 
of war or public danger; nor shall any person be subject for 
the same offence to be twice put in jeopardy of life or limb; 
nor shall be compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty or property, 
without due process of law; nor shall private property be 

_ taken for public use, without just compensation. 


MODE OF TRIAL. 


Anticte VI. In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by an impartial 
jury of the state and district wherein the crime shall have been 
committed, which district shall have been previously ascer- 
tained by law, and to be informed of the nature and cause of 
the accusation; to be confronted with the witnesses against 
him; to have compulsory process for obtaining witnesses in 
his favor, and to have the assistance of council for his defence. 


` 


RIGHT OF TRIAL BY JURY. 


ARTICLE VII. In suits at common law, where the value in 
controversy shall exceed twenty dollars, the right of trial by 
jury shall be preserved, and no fact, tried by a jury shall be 
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otherwise re-examined in any court of the United States, than 
according to the rules of the common law. 


BAIL, FINES, ETC. 


ARTILE VII, Excessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual punishments 
inflicted, ` 


RIGHTS NOT ENUMERATED, 


Aron IX. The enumeration inthe constitution of certain 
rights, shall not be construed to deny or disparage others re- 
tained by the people. | 
“ \ 


POWERS RESERVED, 


ARTICLE X. The powers not delegated to the United States, 
by the constitution, nor prohibited by it to the states, are re- 
served to the states respectively, or to the people. 


LIMITATIONS OF JUDICIAL POWERS. 


Artics XI. The judicial power of the United States shall 
not be construed to extendto any suit in law or equity, com- 
menced or prosecuted against one of the United States by cit- 
izens of another state, or by citizens or subjects of any foreign 
state. sera 

[This amendment was proposed at the sécond session of the 
third congress. Itis printed in the Laws of the United States, - 
Ist vol., p. 73, as Article 11.] 


ELECTION OF PRESIDENT. 


Articte XII. The electors shall meetin their respective 
states and vote by ballot for president and vice president, one 
of whom, at least, shall not be an inhabitant of the same state 
with themselves; they shall name in their ballots the person 
voted for as president, and in distinct ballots the person voted 
for as vice president, and they shall make distiuct lists of all 
persons voted for as president, and of all persons voted for as 
vice president, and of the number of votes for each, which lists 
they shall sign and certify, and transmit sealed to the seat of 
the government of the United States, directed to the president 
of the senate ;—the president of the senate shall, in the presence 
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of the senate and house of representatives, open all certificates, 
and the votes shall then be counted ;—the person having the 
greatest number of votes for president, shall be the president, 
if such a number be a majority of the whole number of elec- 
tors appointed; and if no person have such majority, then 
from the persons having the highest numbers, not exceeding 
three on the list of those voted for as president, the house of 
representatives shall choose immediately, by ballot, the presi- 
dent. But in choosing the president, the votes shall be taken 
by states, the representation from each state having one vote ; 
a quorum for this purpose shall consist of a merhber or mem- 
bers from two-thirds of the states, and a majority of all the 
states shall be necessary to a choice. And if the house of rep- 
resentatives shall not choose a president whenever the right 
of choice shall devolve upon them, before the fourth day of 
March next following, then the vice president shall act presi- 
dent, as in case of the death or other constitutional disability 
ef the president. The person having the greatest number of 
votes as vice president, shall be the vice president, if such num- 
ber be a majority of the whole number of electors appointed, 
and if no person have such majority, then from the two high- 
est numbers on the list, the senate shall choose the vice presi- 
dent; a quorum for the purpose shall consist of two-thirds of 
the whole number of senators, and a majority of the whole 
number shall be necessary to a choice. But no person con- 
stitutianally ineligible to the office of president shall be eligi- 
ble to that of vice president of the United States. 

[The foregoing article proposed at the first session of the 
eighth congress, is printed in the Laws of the United States as 
Article 12. ] 

Nore.— Another amendment was proposed as Article x1rr., 
at the second session of the eleventh congress, but, not having 
been ratified by a sufficient number of states, has not yet be- 
come valid as a part of the constitution of the United States. 
It is erroneously given asa part of the constitution, in page 
74, vol, 1. Laws of the United States. 


ORGANIC ACT OF THE 


TERRITORY OF IDAHO, 


——— 


= 


t 


AN ACT TO PROVIDE A TEMPORARY GOVERNMENT FOR THE TERRITORY 
OF IDAHO. 


Sec. 1. Territory of Idaho, boundaries, 
2. Executive power, governor, etc. 
3. Secretary, when to actas governor. 
4, Legislative power, what constitutes, length of session, etc. 
5. Voters at first election. 
6. Veto power of governor, taxes, etc. 
7. District, county, or township ‘oficers. 
8. Members of assembly, who may be. 
9. Judicial power, with whom vested. 
10. ‘Territorial officers, appointment of, salaries, pay of. 
11. Members of assembly, session of, etc. 
12. Seat of government, delegate, constitutional laws, etc. 
14. Public lands, school sections, 
15, Judicial districts and judges. 
16. Qfficers to give bonds., 
17. Treaties with Indians, agencies, etc. 


Be it enacted by the Senate and House of Representatives of the 
United States in Congress assembled, That all ihat part of the 
territory of the United States included within the following 
limits, to-wit: Begizing ata point in the middle channel of 
the Snake river where the northerr boundary of Oregon in- 
tersects the same; then follow down the said channel of Snake 
river to a point opposite the mouth of the Kooskooskia, or 
Clearwater river ; thence due north to the forty-ninth par- 
allel of latitude ; thence east along said parallel to the twenty- 
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seventh degree of longitude west of Washington ; thence south 
along said degree of longitude to the northern boundary of Col- 
orado Territory; thence west along, said boundary to the 
' thirty-third degree of longitude west of Washington; thence 
north along said degree to the forty-second-parallel of latitude; 
thence west along said parallel to the eastern baupdary of the 
State of Oregon; thence north along said boundary to the 
place of begining. And the same is hereby created into a 
temporary government, by the name of the Territory of Idaho: 
Provided, That nothing in this act contained shall be construed 
to inhibit the government of the United States from dividing 
said Territory or changing its boundaries in such manner an 
at such time as congress shall deem convenient and proper, 
or from attaching any portion of said Territory to any other 
State or Territory of the United States: Provided, further, 
That nothing in this act contained shall be construed to impair 
the rights of person or property now pertaining to the Indians 
in said Territory, so long as such rights shall remain unextin- 
guished by treaty between the United States and such Indians, 
or to include any territory which, by treaty with any Indian 
tribes, is not, without the consent of said tribe, to be included 
within the territorial limits or jurisdiction of any state or ter- 
ritory; but all such territory shall be excepted out of the 
boundaries, and constitute no part of the Territory of Idaho, 
until said tribe shall signify their assent to the president of 
the United States to be included within said Territory, or to 
affect the authority of the government of the United States to 
make any regulations respecting such Indians, their lands, 
property, or other rights, by treaty, law, or otherwise, which 
it would have been competent for the government to make if 
this act had never passed. 

Sec. 2. And be it further enacted, That the executive power 
and authority in and over said Territory of Idaho shall be 
vested in a governor, who shall hold his office for four years, 
and until his successor shall be appointed and qualified, unless 
sooner removed by the president of the United States. The 
governor shall reside within said Territory, and shall be com- 
mander-in-chief of the militia, and superintendent of Indian 
affairs thereof. He may grant pardons and respites for offen- 
ces against the laws of said Territory, and reprieve for offences 
against the laws of the United States until the decision of the 
president or the United States can be made known thereon; 
he shall commission all officers who shall be appointed to office 
nnder the laws of the said Territory, and shall take care that 
the laws be faithfully execnted. i ` 

Sec, 3. And be it further enacted, That there shall be a secre- 
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tary of said Territory, who shall reside therein, and shall hold 
his office for four years, unless sooner -removed by the presi- 
dent of the United States; he shall record and preserve all 
laws and proceedings of the legislative assembly hereinafter ` 
constituted, and all the acts and proceedings of the governor 
in his executive department; he shall transmit one copy of 
the laws and journals of the legislative assembly within thirty 
days after the end of each session, and one copy of the execu- 
tive proceedings and official correspondence semi-annually, on 
the first days ot January and July in each year, to the presi- 
dent of the United States, and two copies of the laws to the 
president of the senate and to the speaker of the house of rep- 
resentatives for the use of congress; and in case of the death, 
removal, resignation, or absence of the governor from the ter- 
ritory, the secretary shall be, and he is hereby; authorized and 
required to execute and perforn all the powers and duties of 
the governor during such vacancy or absence, or until another 
governor shall be duly appointed and qualified to fill such 
vacancy" 

Suc. 4. And be it further enacted, That the legislative power 
and authority of stid Territory shall be vested in the governor 
and legislative assembly. The legislative assembly shall con- 
. sist of a council and house of representatives. The council 
shall consist of seven members having the qualifications of 
voters as hereinafter prescribed, whose term of service shall 
continue two years. The house of representatives shall, at its 
first session, consist of thirteen members possessing the same 
qualitications as prescribed for the members of the council, 
and whose term of seryice shall continue one year. The num- 
ber 2f representatives may be increased by the legislative 
assembly, from time to time, to twenty-six, in proportion to 
the increase of qualified voters; and the council, in like man- 
ner, to thirteen. An apportionment shall be made as nearly 
equal as practicable among the several counties or districts for 
the election of the council and representatives, giving to each 
section of the Territory representation in the ratio of its qual- 
ified voters.as nearly as may be. And the members of the 
council and of the house of representatives shall reside in, and 
be inhabitants of, the district or county, or counties, for which 
they may be elected respectively. Previous to the first elec- 
tion, the governor shall cause a census or enumeration of the 
inhabitants and qualified voters of the several counties and 
districts of the Territory to be taken by such persons and in 
such mode as the governor shall designate and appoint, and 
the persons so appointed shall receive a reasonable compensa- 
tion therefor, And the first election shall be held at such time 
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and places, and be conducted'in such. manner both as to the 
persons who shall superintend such election and the returns 
thereof, as the governor shall appoint-and direct; and he shall, 
at the same time, declare the number of members of the coun- 
cil and house of representatives to which each of the counties 
or districts shall he entitled under this act. The persons hav- 
ing the highest number of legal votes in each ot said council 
districts for members of the council shall be declared by the 

overnor to be duly elected to the council; and the persons 
faving the highest number of legal votes for the house of 
representatives shall be declared by the governor to be duly 
elected members of said house: Provided, That in case two 
or more persons voted for shall have an equal number of votes, 
and in case a vacancy shall otherwise occur in either branch 
of the legislative assembly, the governor shall order a new 
election; and the persons thus elected to the legislative assem- 
bly shall meet at such place and on such day as the governor 
shall appoint; but thereafter the time, place, and manner of 
holding and conducting all elections by the people, and the 
apportioning the representation in the several counties or dis- 
tricts to the council and house of representatives, according to- 
the number of qualified voters, shall be prescribed by law, as 
well as the day of the commencement of the regular sessions 
- of the legislative assembly; Provided, That no session in any 
one year shall exceed the term of forty days, except the first 
session, which may continue sixty days. 

Sec. 5. And be it further enacted, That every free white male 
inhabitant above the age of twenty-one years, who shall have 
been an actual resident of said Territory at the time of the 
passage of this act, shall be entitled to vote at the first elec- 
tion, and shall be eligible to any office within the said Terri- 
tory; but the qualifications of voters, and of holding office, at 
all subsequent elections, shall be such as shall be prescribed 
by the legislative assembly. 

Sec. 6. And be it further enacied, That the legislative power 
of the Territory shall extend to all rightful subjects of legis- 
lation consistent with the constitution of the United States 
and the provisions of this act; but no law shall be passed in- 
terfering with the primary disposal of the soil; no tax shall be 
imposed upon the property of the United States, nor shall the 
lands or other property of non-residents be taxed higher than 
the lands or other property of residents. Every Bill which 
shall have passed the council and house of representatives of 
the said Territory shall, before it becomes a law, be presented 
to the governor of the Territory; if he approve, he shall sign 
it; but if mot, he shall return it, with his objections, to the 
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house in which it originated, who shall entér the objections at 
large upon their journaland proceed to reconsider it. If, after 
such reconsideration, two-thirds of that house shall agree to 
pass the bill, it shall be sent, together with the objections, to 
the other house, by which it shall likewise be reconsidered ; 
and if approved by two-thirds of that house, it shall become a 
law. But in all such cases the votes of both. houses shall be 
determined by yeas and nays, to be entered on the journal of 
each house respectively. If any bill shall not be returned by 
the governor within three days (Sunday excepted) after it shall 
have been presented to him, the same shall be a law in like 
manner as if he had signed it, unless the assembly, by adjourn- 
ment, prevent its return; in which case it shall not be a law: 
Provided, That whereas slavery is prohibited in said Territory 
by act of congress of June nineteenth, eighteen hundred and 
sixty-two, nothing herein contained shall .be construed to 
authorize or permit its existence therein. 

Sree. T. And be it further enacted, That all township, district, 
and county officers, not herein otherwise provided for, shall be 
appointed or elected, as the case may be, in such manner as 
shall be provided by the governor and legislative assembly of * 
the territory of Idaho. The governor shall nominate and, by 
and with the advice and consent of the legislative council, ap- 
pointall officers not herein otherwise provided for; and in the 
first instance the governor alone may appoint all said officers, 
who shall hold their offices until the end of the first session of 
the legislative assembly, and shall lay off the necessary dis- 
tricts for members of the council and house of representatives, 
and all other officers. 

Sec. 8. And be it further enacted, That no member of the leg- 
islative assemly shall hold or be appointed to any office whieh 
shall have been created, or the salary or emoluments of which 
shall have been increased, while he was a member, during the 
term for which he was elected, and for one year after the ex- 
piration of such term; but this restriction shall not be appli- 
cable to members of the first legislative assembly; and no 
person holding a commission or appointment under the United 
States, except postmasters, shall be a member of the legisla- 
tive assembly, or shall hold any office under the government 
of said Territory. 

Sec. 9. And be it further enacted, That the judicial power of 
said Territory shall be vested in a supreme court, district courts, 
probate courts, and in justices of the peace, The supreme 
court shall consist of a chief justice and two associate justices 
any two of whom shall constitute a quorum, and who sha 
hold a term at the seat of government of said Territory annu- 
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ally ; and they shall hold their‘offices during the period of four 
years, and until their successors shall be appointed and quali- 
fied. The said Terriory shall be divided into three judicial dis- 
tricts, and a district court shall be heldin each of said districts 
by one of the justices of the supreme court at such times and 
places as may be prescribed by law; and the said judges shall, 
after theif appointments, respectively, reside in’ the districts 
which shall be assigned them. The jurisdiction of the several 
courts herein provided for, both appellate and original, and 
that of the probate courts and of justices of the peace, shall 
be limited by law: Provided, That justices.af the peace shall 
not have jurisdiction of any matter in coatroversy when the 
title or boundaries of land may be in dispute, or where the 
debt or sum claimed shall excéed one hundred dollars; and 
the said supreme and district courts, respectively, shall possess 
chancery as well as common-law jurisdiction. Wach district 
court, or the judge thereof, shall appoint its clerk, who shall 
also be the register in chancery, and shall keep his office at 
the place where the court may be held. Writs of error, bills 
of exceptions, and appeals, shall be allowed in all cases from 
the final decisions of said district courts to the supreme court, 
under such regulations as may be prescribed by law. The 
supreme court, or the justices thereof, shall To its own 
clerk, and every clerk shall hold his office at the pleasure of 
the court for which he shall have been appointed. Writs of 
error and appeals from the final decisions of said supreme 
court shall be allowed, and may be taken to the supreme court 
of the United States, in the same manner and under the same 
regulations as from the circuit courts of the United States, 
where the value of the property or the amount in controversy, 
to be ascertained by the oath or affirmation of either party, or 
other competent witnesses, shall exceed one thousand dollars, 
except that a writ of error or appeal shall be allowed to the 
supreme court of the United States from the decision of the 
said supreme court created by this act, or of any judge thereof, 
or of the district courts created by this act, or of any judge 
thereof, upon any writs of habeas corpus involving the question 
of personal freedom. And each of the said district courts 
shall have and exercise the same jurisdiction, in all cases aris- 
ing under the constitution and laws of the United States, as 
is vested in the circuit and district courts of the United States ; 
and the first six days of every term of said courts, or so much 
thereof as shall be necessary, shall be appropriated to the trial 
of causes arising under the said constitution and laws; and 
writs of error and appeal in all such cases shall be made ‘to 
the supreme court of said Territory, the same as in other cases. 
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The said clerks shall receive, in all such cases, thé-sime fees 
which the clerks of the distriet courts of Washington Terri- 
tory now receive for similar services. 

Sec, 10. And be it further enacted, That there shall be appoint- 
ed an attorney for said Territory, who shall continue in office 
four years, and until his successor shall be appointed and 
qualified, unless sooner removed by the president.ofthe United 
States, and who shall receive the same fees and salary as the 
attorney of the United States for the present Territory of Wash- 
ington. There shall also be a Marshal for the Territory appoint- 
ed, who shall hold his office for four years, and until his suc- 
cessor shall be appointed and qualified unless sooner removed 
by the president of the United States, and who shall execute 
all processes issuing from the said courts when exercisin g their 
jurisdiction as circuit and district courts of the. United States; 
he shall perform the duties, be subject to the same regulations 
and penalties, and be entitled to the same fees as the marshal 
of the district court of the United States for the present Terri 
tory of Washington, and shall, in addition be paid two hundre 
dollars annually asa compensation for extra services. 

Sze. 11. <Andbeit further enacted, Thatthe governor, secretary, 
chiefjustice, and associate justices, attorney, and marshal, shall 
‘be appointed by the president of the United States, by and 
with the advice and consent of the Senate. The governor and 
secretary to be appointed as aforesaid, shall, before they act as 
such, respectfully, take an oath or affirmation, before the dis- 
trict judge or some justiceof the peace in the limits of said ter- 
ritory, duly authorized to administer oaths and aftirmations by 
the laws now in force therein, or before the chiefjustice or some 
associate justice of the supreme court of the United States, to 
support the constitution ofthe United States, and faithfully to 
discharge the duties of their respective offices, which said oaths, 
whén go tuken, shall be certified by the person by whom the 
same shall have been taken; andsuch certificate shall be received 
and recorded by the said secretary among the executive proceed- 
ings; and the chiefjustice and associate justices, and all civil offi- 
cers in said Territory, before they act as such shall take a like 
oath or affirmation before the said governor or secretary, or some 
judge or justice of the peace of the Territory, who may be duly 
commissioned and qualified, which said oath or affirmation 
shall be certified and transmitted by the person taking the same 
to the secretary to be by him recorded as aforesaid; and after- 
wards the like cath or affirmation shall be taken, certified, and 
recorded in such manner and form as may be prescribed. by law. 
The governor shall receivean annual salary of two thousand five 
hundred dollars, the chief justice and associate justices -shall 
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receive an annual salary of two thousand five hundred dollars, 
the secretary shall receive an annual salary of two thousand 
dollars ; the said salaries shall be paid quarter-yearly, from the 
dates of the respective appointments, at the treasury of the 
United States ; but no payment shall be made until said officers 
shall have entered upon the duties of their respective appoint- 
ments. The members of the legislative assenibly*shall be en- 
titled to receive four dollars each per day, during their atten- 
dance at the sessions thereof and four dollars each for every 
twenty miles traveled in going to and returning from said ses- 
sions estimated according to the nearest usually travelled route, 
and an additional allowance of four dollars per day shall be 
paid to the presiding officer of each house for each day he shall 
so preside. And a chief clerk, one assistant clerk, one en- 
grossing and one enrolling clerk, a sergeant-at-arms and door- 
keeper may be chosen for each house; and the chief clerk 
shall receive four dollars per day, and the said other officers 
three dollars per day, during the session of the legislative 
assembly; but no other officers shall be paid by the United 
. States: Provided, That there shall be but one session of the 
legislative assembly ae unless, on an extraordinary 
occasion, the governor shall think properto call the legislative 
assembly together. There shall be appropriated annually the 
usual sum to be expended by the governor to defray the con- 
tingent expenses of the Territory, including the salary of the 
clerk of the executive department; and there shall also be 
appropriated annually a sufficient sum, to be expended by the 
secretary of the Territory, and upon an estimate to be made 
by the secretary of the treasury of the United States, to de- 
fray the expenses of the legislative assembly, the printing of 
the laws, and other incidental expenses; and the governor and 
secretary of the Territory shall, in the disbursement of all 
moneys entrusted to them, be governed solely by the instruc- 
tions of the secretary of the treasury of the United States, 
and shall, semi-annually, account to the said secretary for the 
manner in which the aforesaid moneys shall have been ex- 
pended; and no expenditure shall be made by said legislative 
assembly for objects not specially authorized by the acts of 
congress making the appropriations, nor beyond the sums 
thus appropriated for such objects. 
Sze. 12. And beit further enacted, That the legislative assem- 
. bly of the Territory of Idaho shall hold its first session at such 
time and place in said Territory as the governor thereof shall 
appoint and direct; and at said first session, or as soon there- 
after as they shall deem expedient, the governor and législa- 
tive assembly shall proceed to locate and establish the seat of 
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government for said Territory at such place as they may deem 
eligible: Provided, That the sedt of government fixed by the 
governor and legislative assembly shall not be at any time 
changed, except by an act of the said assembly duly passed, 
and which shall be approved, after due notice, at the first gen- 
eral election thereafter, by a majority of the legal votes cast 
on that question. sai 

Szc. 18. And be it further enacted, That a delegate to the 
House of Representatives of the United States, to serve for 
the term of two years, who shall be a citizen of the United 
States, may be elected by the voters qualified to elect members 
of the legislatiwe assembly, who shall be entitled to the same 
rights and privileges as are exercised and enjoyed by the dele- 
gates from the several other territories of the United States 
to the said House of Representatives; but the delegate ‘first 
elected shall hold his seat only during the term of the’ Con- 
gress to which he shall be elected. The first election shall be 
held at such time and places, and be conducted in such man- 
ner as the governor shall appoint and direct; and at all subse- 
quent elections the times, places, and manner of holding elec- 
tions shall be préscribed by law. The person having the 
greatest number of legal votes shall be declared by the gover- 
nor to be duly elected, and a certificate thereof shall be given 
accordingly. That the Constitution and all laws of the United 
States which are not locally inapplicable shall have the same 
force and effect within the said Territory of Idaho as else- 
where within the United States. 

Src. 14. And beit further enacted, That when the lands in the 
said: Territory shall be surveyed, under the direction of the 
government of the United States, preparatory to bringing the 
same into market, sections numbered sixteen and thirty-six 
in each township in said Territory shall be, and the same are 
hereby, reserved for the purpose of being applied to schools 
in said Territory, and in the states and territories hereafter to 
be erected out of the same. i 

Src, 15. And be it further enacted, That, until otherwise pro- 
vided by law, the governor of said. Territory may define the 
judicial districts of said Territory, and assign the judges who 
may be appointed for said Territory to the several districts, 
and also appoint the times and places for holding courts in the 
several counties or subdivisions in each of said judicial dis- 
tricts, by proclamation to be issued by him; butthe legislative 
assembly, at their first or any subsequent session, may organ- 
ize, alter, or modify such judicial districts, and assign the 
judges, and alter the times and places of holding the courts, 
as to them shall seem proper and convenient. 
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Sec. 16. And be it further enacted, That all officers to be ap- 
pointed by the president of the United States, by and with 
the advice and consent of the senate, for the Territory of 
Idaho, who, by virtue of the provisions of any law now exist- 
ing, or which may be enacted by congress, are required to give 
security for moneys that may be intrusted with them for dis- 
bursement, shall give such security at such tine and in such 
manner as the secretary of the treasury may prescribe. 

Sec. 17. And beit further enacted, That all treaties, laws, and 
other engagements made by the government of the United 
States with the Indian tribes inhabiting the territory embraced 
within the provisions of this act, shall be faithfully and rigidly 
observed, anything contained in this act to the contrary not- 
withstanding; and that the existing agencies and superintend- 
encies of said Indians be continued with the same powers and 
duties which are now prescribed by law, except that the presi- 
dent of the United States may, at his discretion, change the 
location of the offices of said agencies or superintendents. 


APPROVED, March 3d, 1868. 


ACT OF CONGRESS 


CREATING THE OFFICE OF SURVEYOR GENERAL OF THE PUBLIC LANDS IN 
OREGON. AND TO PROVIDE FOR THE SURVEY, AND TO MAKE 


14. 


DONATIONS TO SETTLERS OF THE SAID PUBLIC LANDS. 


A surveyor general to be apponi bis duties and authority. 

Surveyor general's office to be established where the president shall desig- 
a : salary of surveyor general—appropriation for clerk hire and 
office rent. 

The secretary of the interior to designate the method of the survey; pro— 
viso as to land unfit for cultivation—the cost of the survey not to exceed. 
eight dollars per mile, g 

Donations of 640 and 320 acres to citizens of the United States—no alien to 
be entitled to the benefit of this act unless his declaration of intention is 
made-—the donation to embrace the land occupied—certain contracts to 
be void—persons claiming under this actnot to hold under tha treaty of 46. 

Donation of 320 and 160 acres to citizens of the United States up to Ist Dec. 
oat person to receive but one patent, and no mineral lands to be 

ocated. : 

Notifications to be iled—when, where and how record to be kept; surveyor 
general to decide all conflicts of boundaries ; proviso as to Hnes running 
with section lines. 

Of final proof and the issiing of patents. 

Upon the death of a claiment his rights to extend to his heirs at law. 

Certain claims invalid. 

Two, sownahips of land granted to the territory of Oregon to establish a 
University. . 

# The rekoa City Claim” granted to the territory, except certain por~ 
tions thereof. ; 

Affidavits of cultivation, &c., to be made before the surveyor general, and 
to be recorded by him. 

Questions arising under thisact to be decided by thé surveyor general— 
duty of the surveyor general. A 

Land not to be claimed under this act; proviso as to military reservations. 


- Sxcrton 1. Be it enacted by the Senate and House of Represen- 
tatives of the United States of America, in Congress assembled, 
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That a surveyor general shall be appointed for the territory of 
Oregon, who shall have the same authority, perform the same 
duties respecting the public lands and private Jand claims in 
the territory of Oregon, as are vested in and required of the 
surveyor of lands in the United States northwest of Ohio, ex- 


wv 


cept hereinafter provided. = 


Sec. 2. And be it further enacted, Thatthe said surveyor gen- 
eral shall establish his office at such place, within the said ter- 
ritory, as the president of the United States, may from time to - 
time direct; he shall be allowed an annual salary of two thou- 
sand five hundred dollars, to be paid quarter yearly, and to 
commence at such time as he shall enter into bond, with com- 
petent security, for the faithful discharge of the duties of his 
office. There shall be, and hereby is appropriated the sum of 
four thousand dollars, or as much thereof as is necessary for 
clerk hire in his office: and the further sum of one thousand 
dollars per annum for office rent, fuel, books, stationery, and 
other incidental expenses of his‘office, to be paid out of the 
appropriation for surveying the public lands, 


Sec. 3 Andbe it further enacted, Thatif, in the opinion of the 
secretary of the interior it be preferable, the surveys in said 
territory shall be made after what is known as the geodetic 
method, under such regulations, and upon such terms, as may 
be provided by the seeretary of the interior, or other depart- 
ment having charge of the surveys of the public lands, and 
that said geodetic surveys shall be followed by topographical 
surveys, a8 congress may, from time to time authorize and di- 
rect; but ifthe present mode of survey be adhered to, then it 
shall be the duty of said surveyor to cause a base line, and me- 
ridian to be surveyed, marked and established, in the usual 
manner, at or near the mouth of the Wallamet river; and he 
shall also cause to be surveyed, in townships and sections, in 
the usual manner, and in accordance with the laws of the 
United States, which may be in force, the district of country 
lying between the summit of the Cascade mountains and the 
Pacific ocean, and south and north of the Columbia river: 
Provided, however, that none other than township lines shall be 
run, where the lant is deemed unfit for cultivation. That no 
deputy surveyor shall charge for any line except such as may 
be actually run and marked, nor for any line not necessary to 
be run; and that the whole cost of surveying shall not exceed 
the rate of eight dollars per mile, for every mile and part of 
mile actually surveyed and marked. 


Src. 4. And be it further enacted, That there shall be and 
hereby is granted to every white settler or occupant of the 
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public lands, American half-breed Indians included, above the 
age of eighteen years, being a citizen of the United States, or 
having made a declaration according to law, of his intention 
to become a citizen, or who shall make such declaration on or 
before the first day of December, eighteen hundred and fifty- 
one, now residing in said territory, or who shall become a res- 
ident thereof, on or before the first day of December, eighteen 
hundred and fifty, and who shall have resided upon and culti- 
vated the same for four consecutive years, and shall otherwise 
conform to the provisions of this act, the quantity of one-half 
section, or three hundred and twenty acres of land, if a single 
man, and if a married man, or if he shall become married 
within one year from the first day of December, eighteen hun- 
dred and fitty, the quantity of one section, or six hundred and 
forty acres, one-half to himself and the other half to his wife, 
to be held by her in her own right; and the surveyor general 
shall designate the part onuring to the husband and that to the 
wife, and enter the same on the records of his office; and in all 
eases where such married persons have complied with the pro- 
visions of this act, so as to entitle them to the grant as above 
provided, whether “under the late provisional government of 
Oregon, or since, and either shall have diced before patent 
issues, the survivor and children, or heirs of the deceased shall 
be entitled to the share or interest of the deceased, in equal 
proportions, except where the deceased shall otherwiae dispose 
of it by testament duly and properly executed according to the 
laws of Oregon: Provided, That no alien shall be entitled to 
a patent to land, granted by this act, until he shall produce to 
the surveyor general of Oregon, record evidence that his natu- 
ralization as a citizen has beer completed; but if any alien, 
having made his declaration of an mtention to become a citi- 
zen of the United States, after the passage of this act, shall die 
before his naturalization shall be completed, the possessor 

right acquired by him under the provisions of this act, shall 
descend to his heirs at law, or pass to his devisees, to whom, as 
the case may be, the patent shall issue: Provided, further, That 
in all cases provided for in this section, the donation shall em- 
brace the land actually occupied and cultivated by the settler 
thereon: Provided, further, That all future contracts, by any 
person or persons entitled to the benefit of this act, for the 
sale of the land to which he or they may be entitled under 
this act, before he or they have received a patent therefor, shall 
be void: Provided, further, Flowever, that this section shall 
not be so construed as to allow those claiming rights under 
the: treaty with Great Britain, relative to the Oregon terri- 
tory, to claim both under this grant and the treaty, but merely 
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to secure them the election, and confine them to a single grant 
of land. 

Src. 5. And be it further enacted, That to all white male 
citizens of the United States, or persons who shall have made 
a declaration of intention to become such, above the age of 
twenty-one years, emigrating to, and settling in gaid territory, 
between the first day of December, eighteen hundred and fifty, 
and the first day of December, eighteen hundred and fifty- 
three; and to all white male American citizens, not hereinbe- 
fore provided for, becoming one and twenty-years of age in 
said territory, and settling there between thé times last afore- 
said, who shall in other respects comply with the foregoing 
section and the provisions of this law, there shall be, and 
hereby is granted the quantity of one quarter section, or one 
hundred and sixty acres of land, if a single man; or if mar- 
ried, or if he shall become married within one year from the 
time of arriving in said territory, or within one year after be- 
coming twenty-one years of age as aforesaid, then the quantity 
of one half section, or three hundred and twenty acres, one 
half to the husband, and the other half to the wife in her own 
right, to be designated by the surveyor general as aforesaid : 
Provided always, that no person shall ever receive a patent for 
more than one donation of land in said territory in his or her 
own right; Provided, thatno mineral lands shall be located or 
granted under the provisions of this act. . 

Sec. 6, And be it further enacted, That within three months 
after the survey has been made, or where the survey has been 
made before the settlement commenced, then within three 
months from the commencement of such settlement, each of 
said settlers shall notify the surveyor general, to be appointed 
under this act, of the precise tract or tracts claimed by them 
respectfully, under this law, and in all cases it shall be in a 
compact form; and where it is practicable so to do, the land 
so claimed shall be taken as nearly as practicable, by legal 
sub-divisions ; but where that cannot be done, it shall be the 
duty of the said surveyor general to survey aad mark each 
claim, with the boundaries as claimed, at the request and ex- 
pense of the claimant; the charge for the same in such case, 
not to exceed the price paid for surveying public lands. The 
sarveyor general shall enter a description of such claims in a 
book to be kept by him for that purpose, and note, temporaril 
on the township plats, the tract or tracts of land so designated, 
with the boundaries; and whenever a conflict of boundaries 
shall arise prior to issuing the patent, the same shall be deter- 
mined by the surveyor general ; Provided, that after the first 
day of December next, all claims shall be bounded by lines 


DONATION BAW. j 4i 


running east and west, and north and south: And provided 
further, that after the survey is made, all claims shall be made 
in conformity to the same, and in compact form. 

Sec, T. And be it further enacted, That within twelve months 
after the surveys have been made, or where the survey has 
been made before the settlement, then within twelve months 
from the time the settlement was commenced, each person 
claiming a donation right under this act, shall prove to the 
satisfaction of the surveyor general, or of such other officer 
as may be appointed by law for that purpose, that the settlement 
and cultivation required by this act had been commenced, spe- 
cifying the time of commencement; and at any time after the 
expiration of four years from the date of such settlement, 
whether made under the laws of the late provisional govern- 
ment or not, shall prove in like manner, by two disinterested 
witnesses, the fact of continued residence and cultivation re- 
quired by the fourth section of this act; and upon such proof 
being made, the surveyor general, or such other officer 
appointed by law for that purpose, shall issue certificates, 
under such rules and regulations as may be prescribed by the 
commissioner of the general land office, setting forth the facts 
in the case, and specifying the land to which the parties are 
entitled, And the said surveyor general shall return the proof 
so taken, to the office of the commissioner of the general land 
office, and if the said commissioner shall find no valid objec- 
tion thereto, patents shall issue for the land, according to the 
certificates aforesaid, upon the surrender thereof. 

Sec. 8. And be it further enacted, That upon the death of 
any settler before the expiration of the four years, continued 
possession required by this act, all the rights of the deceased 
under this act, shall descend to the heirs at law of such settler, 
including the widow, where one is left, in equal parts; and. 
proof of compliance with the conditions of this act up to the 
time of the death of such settler, shall be sufficient to entitle 
them to the patent. ; 

Sec. 9. And be it further enacted, That no claim tò a dona- 
tion right under the provisions of this act, upon sections six- 
teen and thirty-six, shall be valid or allowed, if the residence 
and cultivation upon which the same is founded, shall have 
commenced after the survey of the same; nor shall such claim 
attach to any tract or parcel of land selected for a military 
post, or within one mile thereof, or to any other land reserved 
for government purposes, unless the residence or cultivation 
thereof shall have commenced previous to the selection or 
reservation of the same for such purposés. 

Suc. 10. And beit further enacted, That there be, and hereby 
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is granted to the territory of Oregon, the quantity of two 
townships of land in said territory, west of the Cascade moun- 
tains, and to be selected in legal subdivisions after the same 
has been surveyed, by the legislative assembly of said terri- 
tory, in such manner as it may deem proper, one to be located 
north, and the other south of the Columbia riyer, to aid in 
the establishment of a university in the territory of Oregon, in 
such manner as the said legislative assembly may direct, the 
selection to be approved by the surveyor general. 


Src. 11. And bert further enacted, That what is known as 
the “Oregon city claim,” excepting the Abernethy island, 
which is hereby confirmed to the legal assignees of the Wal- 
lamett milling and trading companies, shall be set apart and 
be at the disposal of the legislative assembly, the proceeds 
thereof to be applied by said legislative assembly to the estab- 
lishment and endowment of a university, to be located at such 
pan in the territory as the legislative assembly may designate: 

rovided, however, that all lots and parts of lots in said claim, 
sold or granted by Doctor John McLaughlin, previous to the 
fourth of Mareh, eighteen hundred and forty-nine, shall be 
confirmed to the purchaser or donee, or their assigns, to be 
certified to the commissioner of the general land office, by the 
surveyor general, and patents to issue on said certificates, as 
in other cases: Provided further, that nothing in this act con- 
tained, shall be so construed and executed, as in any way to 
destroy or affect any rights to land in said territory, holden or 
claimed under the provisions of the treaty or treaties, existing 
between this country and Great Britain. 


Sec. 12. And be it further enacted, That all persons claiming 
land under any of the provisions of this act, by virtue of set- 
tlement and cultivation commenced subsequent to the first of 
December, in the year eighteen hundred and fifty, shall first 
make affidavit betore the surveyor general, who is hereby 
authorized to administer all such oaths or affirmations, or be- 
fore some competent officer, that the land claimed by them is 
for their own use and cultivation; that they are not acting di- 
rectly or indirectly, as agent for, or in employment of others, 
in makihg such claims; and that they have made no sale, 
or transfer, or any arrangement, or agreement, or any sale, 
transfer or alienation of the same, or by which the said land 
shall enure to the benefit of any other person. And all affida- 
vits required by this act, shall be entered of record, by the 
surveyor oe in a book to be kept by him for that pur- 
pose; and on proof, before a court of competent jurisdiction, 
that any of such oaths or affirmations are false or fraudulent, 
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the persons making such false or fraudulent oaths or affirma- 
tions, shall be subject to all the pains and penalties of perjury. 

Src. 13. And be it further enacted, Thatall questions arising 
under this act, shall be adjudged by the surveyor general as 

reliminary to a final decision according to law; and it shall 
ba the duty of the surveyor general, under the direction of the 
commissioner of the E land office, to cause- proper tract 
books to be opened for the lands in Oregon, and to do and 
perform all other acts and things necessary and proper to 
carry out the provisions of this act. 

Sro. 14. And be it further enacted, That no mineral lands, 
nor lands reserved for salines, shall be liable to any claim 
under and by virtue of the provisions of this act; and that 
such portions of the public lands as may be designated under 
the authority of the president of the United Staies, for forts, 
oe arsenals, dock-yards, and other needful public uses, 
shall be reserved and excepted from the operation of this act: 
Provided, that if it shall be deemed necessary, in the judgment 
of the president, to include in any such reservation the im- 
provements of any settler made previous to the passage of this 
acti it shall, in such case, be the duty of the secretary of war 
to cause the value of such improvements to be ascertained, 
and the amount so ascertained shall be paid to the party enti- 
tled thereto, out of any money not otherwise appropriated. 


Approven, September 27, 1850. 


AN ACT 


TO AMEND AN ACT, ENTITLED “AN ACT TO CREATE THE OFFICE OF 


SAID PUBLIC LANDS APPROVED 
SEPTEMBER, 27, 1850.” 


xv 


SEO. 1.. Settlers allowed to purchase their lands, after two years’ residence, at one 
dollar and twenty-five cents per acre. 
2. How a patent may issue to such settlers. 
3, Burveyor general to keep a record and make report to general land office. 
å. Surveyor general to give additional bond. 
Compensation for such duties. 


- 
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Sec. 5. Provisions of the original act extended. 
6. Certain persons debarred henefit of the act to which this is an amendment. 


p 


7. Certain lands subject to privare entry after the first of April, 1855. 
kegister and receiver to be appointed. 
Their pay and duties. 
8. Certain widows entitled to the benefit of the land law. 
9. Limitation of reservations. 
0. The surveyor general subject to the provisions of congress for the safe 
keeping and disbursments of public revenue. ~ 


Section 1. Be it enacted by the Senate and House of Represen- 
tatires of the United States of America, in Congress assembled, 
That all persons who have located, or may hereafter locate 
lands in the territory of Oregon, in accordance with the pro- 
visions of an act entitled “an act to create the office of sur- 
veyor general of the public lands in Oregon, and to provide 
for the survey, and to make donations to the settlers of the 
said public lands,” approved September twenty-seventh, 
eighteen hundred and fifty, and of which survey shall have 
been made or may hereafter be had, in lieu of the term of con- 
tinued occupation after settlement, as provided by said act, 
shall be permitted, after occupation for two years of the land 
so claimed, to pay into the hands of the surveyor general of 
said territory, at the rate of one dollar and twenty-five cents 
per acre for the land so claimed, located, and surveyed as 
aforesaid ; and upon the death of any settler: before the expi- 
ration of the two years’ continued possession required by this 
act, all the rights of the deceased under this act shall descend 
to the heirs-at-law of such settler, including the widow, where 
one is left, in equal parts; and proof of compliance with the 
conditions of this act, up to the time of the death of such set- 
tler, shall be sufficient to entitle them to the patent. 

Sec. 2. And be it further enacted, That upon the payment of 
money for lands as aforesaid to the said surveyor general, he 
shall issue his certificate of such payment, together with an 
accurate copy of the survey of the land so located and pur- 
chased, to the purchaser thereof, and upon the filing of which 
said certificate and copy of survey in the office of the com- 
missioner of the general land office, a patent shall issue there- 
for as in other cases. ‘ 

Sec. 3. And be it further enacted, That it shall be the duty 
of the said surveyor general to keep and preserve a record of 
all moneys so received, and to make out and transmit quar- 
terly, to the commissioner of the general land office, an accu- 
rate report of the moneys so received by him as aforesaid. 

Sec. 4. And be it further enacted, That it shall be the duty 
of the said surveyor general immediately upon the taking effect 
of this act, to enter into security in the sum of fifty thousand 
dollars, conditioned for the safe keeping of all moneys re- 
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ceived by him as surveyor general according to law: Provided, 
however, That, in order to compensate the surveyor general of 
said territory for the additional labors and responsibilities im- 
posed upon him by tbis act, in receiving, safe-keeping, paying 
over, and accounting for the moneys aforesaid, he shall receive 
a per centum on all such sums, which shall include the pay 
for clerk hire, together with all costs and expenses incidental 
to such special services in any one year: Provided, The salary 
and per centage of said surveyor general, and for clerk hire, 
shall not exceed four thousand dollars for any one year. 

Src. 5. And be it further enacted, That the provisions of the 
actto which this is an amendment, be, and the same are hereby ` 
extended and continued in force until the first day of Decem- 
ber, eighteen hundred and fifty-five. 

Sec. 6. And be it further enacted, That every person entitled ` 
to the benefit of the fourth section of the act of which this is- 
amendatory, who was resident in said territory on or prior to 
the first of December, eighteen hundred and fifty, shall be, 
and hereby is required to file with the surveyor general of said 
territory, in advance of the time when the public surveys shall 
be extended over=the particular land claimed by him, where 
those surveys shall not have been made previous to the’ date 
of this act, a notice in writing, setting forth his claim to the 
benefits of said section, and citing all required particulars -in 
reference to such settlement claim; and all persons failing to 
give such notice on or prior to the first of December, eighteen 
hundred and fifty-three, shall be thereafter debarred from ever 
receiving any benefit under said fourth section. And all per- 
sons who, on the first of December, eighteen hundred and 
fifty-three, shall have settled on surveyed lands in said terri- 
tory, in virtue of the provisions of the fifth section of the act 
of which this is amendatory, who shall fail to give notice in 
writing of such settlement, specifying the particulars thereof 
to the surveyor general of said territory, on or prior to the 
first of April, eighteen hundred and fifty-five, shall be there- 
after debarred from ever receiving the benefits of said fifth 
section. 

Sec. 7. And be tt further enacted, That from and after the 
first of April, eighteen hundred and fifty-five, all public lands 
within the limits of the townships surveyed or to be surveyed 
in said territory, west of the Cascade mountains, which shall 
not have been claimed under the provisions of the fourth and 
fifth sections of the act of which this is amendatory, or re- 
served for public uses by law or order of the president, and 
excepting also mineral lands, shall be subject to public sale 
and private entry as other public lands in the United States; 
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and so soon as he shall deem expedient, the president of the 
United States shall, by and with the advice and consent of the 
senate, appoint a receiver of public moneys for the territory. 
of Oregon, west of the Cascade mountains, who shall give 
bond and security, in the penalty of fifty thousand dollars, for 
the faithful discharge of his official trust, and svhose duties, 
under the laws in relation to the public lands of the United 
States in said territory, shall be the same as those of other 
like officers of the United States, and who shall be allowed 
not exceeding five hundred dollars per annum for the safe 
keeping and accounting for the public moneys by him received, 
including all charges for office rent and clerk hire; and at 
such time as the president of the United States shall deem it 
expedient, he shall appoint, by and with the advice and con- 
sent of the senate, a register of the land office for the terri- 
tory of Oregon, west of the Cascade mountains, who shall 
enter into bond, with sufficient security, for the faithful dis- 
charge of his official duties, as other like officers, and whose 
duties and authority, under the direction of the secretary of 
the interior, shall be the same as those imposed by law on 
other like officers, consistently with the provisions of this act 
and of the_act of which this is amendatory, and whose com- 
pensation shall be equal to that allowed to the receiver of pub- 
lic moneys to be appointed under this act; and until such 
register shall have been appointed, and entered upon the dis- 
charge of his official duties, the surveyor general of Oregon 
shall perform all the duties which appertain to such office. 

Sec. 8. And be it further enacted, That each widow now re- 
siding in Oregon territory, and such others as shall locate in 
said territory, whose husband, had he lived, would have been 
entitled to a claim under the provisions of the act to which 
this is an amendment, shall be entitled under the provisions 
and requirements of said act, to the same quantity of land that 
she would have been but for the death of her husband; and 
that in case of the death of the widow prior to the expiration 
of the four years’ continued possession required by said act, to 
which this is an amendment, all the rights of the deceased 
a inure unto, and be vested in, the heirs-at-law of such 
widow. 

Src. 9. And be it further enacted, That all reservations here- 
tofore, as well as hereafter, made in pursuance of the four- 
teenth section of the act to which this is an amendment, shall 
for magazines, arsenals, dock yards, and other needful publie 
uses, except for forts, be limited to an amount not exceeding 
twenty acres for each and every one of said objects at any 
one point or place, and for forts to an amount not exceeding 
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six hundred and forty acres at any one point or place: Pro- 
vided, That if it shall be deemed, in the judgment of the pres- 
ident, to include in any such feservation the improvement 
of any settler made previous to such reservation, it shall, in 
such case, be the duty of thesecretary of war to cause the 
value of such improvements to be ascertained, and the amount 
so ascertained shall be paid to the party entitled-thereto, out 
of any money in the treasury not otherwise appropriated. 
Sec. 10. And be it further enacted, That the said surveyor 
general, in the discharge of his duties under this act, shall be 
subject to all the provisions of the act entitled “an act to 
provide for the better organization of the treasury, and forthe 
collection, safe keeping, transfer, and disbursement of the 
public revenue,” approved August sixth, eighteen hundred 
and forty-six; and all acts and parts of acts in conflict with 
the provisions of this act be, and the same are hereby repealed. 


APPROVED, February 14, 1853. 


AN ACT 


TO AMEND THE AGT, APPROVED SEPTEMBER TWENTY-SEVENTH, EIGHTEEN 
HUNDRED AND FIFTY, TO CREATE THE OFFICE OF SURVEYOR 
GENERAL OF THE PUBLIC LANDS IN OREGON, &¢., AND 
ALSO THE ACT AMENDATORY THEREOF, 

APPROVED FEBRUARY NINETEENTH, 

EIGHTEEN HUNDRED AND 

FIFTY-THREE. ‘ 


Sec. 1. Town sites not to be included in donations heretofore made. . 
Proviso changing the time for the purchase of lands to one, instegd of tro 


ears. 
2. mat portion of the law making contracts for the sale of lands by settlers, 
repealed. 
3. Ste-emption privilege extended to lands in Oregon and Washington 
territories. 
Notifications to be filed within thirty days after requested to do so. < 
Time farther extended. i j a 
4. Two townships of land granted to this territory for university purposes. 
5. Orphans entitled to 160 acres of land. 
Surveyor general to set apart the land for orphans, i . 
6, All the provisions of this act extended to Washington territory, and areg- 
ister and receiver to be appointed. 
Their compensation. 2 
7. A surveyor general to be appointed. ; 
His duties, powers and obligations the same as in Oregon. 
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Section 1. Be it enacted by the Senate and House of Represen- 
tatives of the United States of America, in Congress assembled, That 
the donations hereafter to bè surveyed in Oregon and Wash- 
ington territories, claimed under any of the provisions of the 
act to create the office of surveyor general of the public lands 
in Oregon, &c., approved September twenty-seyenth, eighteen 
hundred and fifty, shall in no case include a townsite, or lands 
settled upon for purposes of business or trade, and not for ag- 
riculture ;—and all legal sub-divisions included in whole or in 
part in such town sites, or settled upon for purposes of busi- 
ness or trade, and not for agriculture, shall be subject to the 
operations of the act of May twenty-third, eighteen hundred 
and forty-four, “for the relief of citizens of towns upon lands 
of the United States, under certain circumstances,” whether 
such settlements were made before or after the surveys: Pro- 
vided, however, Thatthe period of two years’ occupancy re- 
quired of settlers before they can purchase the lands claimed 
by them under the provisions of the first section of the act of 
February fourteenth, eighteen hundred and fifty-three, above 
mentioned, shall be, and the same is hereby reduced to one 

ear. 

7 Src. 2. And beit further enacted, That the proviso to the 
fourth section of the actof twenty-seventh September, eighteen 
hundred and fifty, above mentioned, by which all contracts 
for the sale of lands claimed under that law, before the issue 
of patents therefor are declared void, shall be, and the same 
is hereby repealed: Provided, That no sale shall be deemed 
valid, unless the vendor shall have resided four years upon 
the land. 

Sec. 8. And beit further enacted, That the pre-emption priv- 
ilege granted by the act of fourth September, cighteen hun- 
dred and forty-one, shall be, and the same is hereby extended 
to the lands in Oregon and Washington territories, whether 
surveyed or unsurveyed, not rightfully claimed, entered, or re- 
served, under the provisions of this act, or the acts of which 
it is amendatory, nor excluded by the terms of the said act of 
eighteen hundred and forty-one, with the exception of unsur- 
veyed lands as above mentioned; and all settlers on unsur- 
veyed lands in said territories shall give notice to the surveyor 
general, or other duly authorized officer, of the particular tract 
claimed under this section, within six months after the survey 
of such lands is made and returned. And all persons claiming 
donations under this act, or the acts of which it is amendatory, 
shall, in like manner give notice to the surveyor general, or 
other duly authorized officer, of the particular ind claimed 
as such donations, within thirty days after being requested to 
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do so by such officer; and failing such notice in either case, 
the claimant or claimants shall forfeit all right and claim there- 
to; Provided, however, that the time limited by the sixth sec- 
tion of the act of eighteen hundred and fifty-three, in which 
claimants under the act of eighteen hundred and fifty are re- 
quired to give notice of their claims, shall be, and the same is, 
hereby extended to the first of December, eighteen hundred 
and fifty-five, except in cases where the surveyor general shall 
request them to do so, as aboye provided. 

Src. 4. And be it further enacted, That in lieu of the two 
townships of land granted to the territory of Oregon by the 
tenth section of the act of eighten hundred and fifty, for uni- 
versities, there shall be reserved to each of the territories of 
Washington and Oregon, two townships of land of thirty-six 
sections each, to be selected in legal subdivisions for university 
purposes, under the direction of the legislatures of said 
territories respectively. 

Src. 5. And be it further enacted, Thatin any case where or- 
phans have been, or may be left in either of the said territo- 
ries, whose parents, or either of them while living, would have - 
been entitled to a.donation under eae or either of those - 
of which it is amendatory, said orphans shall be entitled to a 
quarter section of land on due proof being made to the satis- 
faction of the surveyor general, subject to the decision of the 
secretary of the Interior. Said land to be set off to them by 
the surveyor general in good agricultural land, not reserved, 
or otherwise appropriated, under any law of congress; and, in 
case of the death of either or any of said orphans, after their 
lands shall have been designated by the surveyor general, the 
right or rights of the deceased shall vest in the survivor or 
surviVOTs. 

Szoc. 6. And beit further enacted, That all the provisions of. 
this act, and the acts of which it is amendatory, shall be ex- 
tended to all the lands in Oregon and Washington territories ; 
and, for the purpose of carrying said acts into effect in said 
territories, the president shall be, and he is hereby authorized 
to appoint a register and receiver for each of said territories, 
whose powers, duties, obligations and responsibilities, shall be 
the same as are now prescribed by law for other land officers, 
and for the surveyor general of Oregon, so far as they apply 
to such officers. They shall keep their offices at such place 
as the president shall, trom time to time direct; and their com- 
pensation shall be twenty-five hundred dollars each per annum, 
and office rent; but they shall be entitled to no fees or othe 
emolument of any kind whatsoever, except the receiver's actual 

, and necessary expenses in depositing; and, on satisfactory 


| 
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proof that either of said officers, or any other officer, has 
charged or received fees or other rewards not authorized by 
law, he shall be forthwith removed from office. 

Sec. T. And be it further enacted, That the territory of 
Washington shall be erected into a separate surveying district, 
and the president of the United States is hereby authorized to 
appoint a surveyor general for the same, who shall hold his 
office at such place as the president may direct, and the loca- 
tion thereof may be changed from time to time, if, in the 
judgment of the president, the ee interest should require 
it, and the powers, duties, obligations, responsiblities and 
emoluments of the said surveyor general shall be the same as 
are now prescribed by law for the surveyor general of Oregon, 


APPROVED, 17th July, 1854. 


AN ACT 


TO APPROPRIATE THE PROCEEDS OF THE SALES OF THE PUBLIC LANDS, 
AND TO GRANT PRE-EMPTION RIGHTS. 


= 


Szotton 1. Be ü enacted by the Senate and House of Repre- 
sentatives of the United States of America, in Congress assembled, 
That from and after the thirty-first day of December, in the 
year of our Lord, one thousand, eight hundred and forty-one, 
there be allowed and paid to each of the States of Ohio, Indi- 
ana, Ilinois, Alabama, Missouri, Mississippi, Louisiana, Ar- 
kansas and Michigan, over and above what each of the said 
states is entitled to by the terms of the compacts entered into 
between them and the United States, upon their admission 
into the Union, the sum of ten per centum upon the nett pro- 
ceeds of the sales of the public lands which, subsequent to the 
day aforesaid, shall be made within the limits of each of said 
states respectively: Provided, That the sum so allowed to the 
said states respectively, shall be in nowise affected or dimin- 
ished on account of any sums which have been heretofore, or 
shall be hereafter applied to the construction or continuance 
of the Cumberland road, but that the disbursements for the 
road shall remain, as heretofore, chargeable on the two per 
centum fund provided for by compacts with several of the 
said states, ; 

Szo. 2. And be it further enacted, That after deducting the 
said ten per centum, and what, by the compacts aforesaid, has 
heretofore been allowed to the states aforesaid, the residue 
of the nett proceeds, shall be ascertained by deducting from 
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the gross proceeds all the expenditures of the year for the fol- 
lowing objects: Salaries and expenses on account of the gen- 
eral land office, expenses for surveying public lands, salaries 
and expenses in the surveyor general’s offices: salaries, com- 
missions and allowances to the registers and receivers: the 
five per centum to new states of all the public lands of the 
United States, wherever situated, which shall r sold subse- 
quent to the said thirty-first day of December, shall be divided 
among the twenty-six states of the Union and the District of 
Columbia, and the territories of Wisconsin, Iowa and Florida, 
aceording to their respective federal representative population 
as ascertained by the last census, to be applied by the legisla- 
tures of the said states, to such purposes as the said legisla- 
tures may direct: Provided, That the distributive share to 
which the District of Columbia shall be entitled, shall be ap- 
plied to free schools, or education in some other form, as con- 
gress may direct: And provided also, That nothing herein con- 
tained shall be construed to the prejudice of further applica- 
tions for a reduction of the price of the public lands, or to the 
prejudice of applications for a transfer of the public lands on 
reasonable terms, to the states within which they lie, or to 
make such future disposition of the publie lands, or any part 
thereof as congress may deem expedient. 

Sec. 3. And be it further enacted, That the several sums of 
money received in the treasury as the nett proceeds of the sales 
of the public lands shall be paid at the treasury half yearly on 
the first day of January and July in each year, during the op- 
eration of this act, to such person or persons as the respective © 
legislatures of the said states and territories, or the governors 
thereof in case the legislatures shall have made no such ap- 
polntment, shall authorize and direct to receive the same. 

Sec. 4. And be it further enacted, That any sum of money 
which, at any time may become due and payable to any state 
of the Union, or to the district of Columbia, by virtue of this 
act, as the portion of the said state or district, of the proceeds 
of the sales of the public lands, shall be first applied to the 
payment of any debt due and payable from the said state or 
district to the United States: Provided, That this shall not be 
construed to extend to the sums deposited with the states un- 
der the act of congress of twenty-third June, eighteen hun- 
dred and thirty-six, entitled “an act to regulate the deposits 
of the public money,” nor to any sums apparently due td the 
United States as balances of debts growing out of the trans- 
actions of the revolutionary war. aN 

Sec. 5. And be tt further enacted, That this act shall con- 
tinue and be in force until otherwise provided by law, unless 
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the United States shall become involved in war with any 
foreign power, in which event, from the commencement of 
hostilities, this act shall be suspended during the continuance 
of such war: Provided, nevertheless, That if, prior to the expir- 
ation of this act, any new state or states shall be admitted into 
the Union, there be assigned to such new state or states, the 
proportion of the proceeds accruing after their-admission into- 
the Union, to which such new state or states may be entitled, 
upon the principles of this act, together with what such state 
or states may be entitled to by virtue of compacts to be made 
on their admission into the Union. 

Src. 6. And be it further enacted, That there shall be annu- 
ally appropriated for completing the surveys of said lands, a 
sum not less than one hundred and fifty thousand dollars; 
and the minimum price at which the public lands are now sold 
at private sale shall not be increased, unless congress shall 
think proper to grant alternate sections along the fine of any 
canal or other internal improvement, and at the same time to 
increase the minimum price of the sections reserved; and in 
case the same shall be increased by law, except as aforesaid, at 
any time during thé’ operation of this act, then so much of this 
act as provides that the nett proceeds of the sales of the pub- 
lic lands shall be distributed among the several states, shall 
from and after the ineréase of the minimum price thereof, 
cease and become utterly null and of no effect, anything in this 
act to the contrary notwithstanding: Provided, That if, at any 
time during the existence of this act, there shall be an impo- 
sition of duties on imports inconsistent with the provision 
of the act of March second, one thousand eight hundred and 
thirty-three, entitled, “An act to modify the act of the four- 
teenth of July, one thousand eight hundred and thirty-two, 
and all other acts imposing duties on imports,” and beyond 
the rate of duty fixed by that act, to wit: twenty per cent. on 
the value of such imports, or any of them, then the distribu- 
tion provided in this act shall be suspended and shall so con- 
tinue until the cause of its suspension shall be removed, and 
when removed, if-not prevented by other provisions of this 
act, such distribution shall be resumed. - 

Src. 7. And be it further enacted, That the secretary of the 
treasury may continue any land district, in which is situated 
the seat of government of any one of the states, and may con- 
tinue the land, office in such district, notwithstanding the 
quantity of land unsold in such district may not amount to 
one hundred thousand acres, when, in his opinion, such cons 
tinuance may be required by public convenience, or in order 
to cloge the land system in such state at a convenient point, 
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under the provisions of the act on that subject, approved 
twelfth of June, one thousand eight hundred and forty. 

Src. 8. And be it further enacted, That there shall be granted 
to each state specified in the first section of this act, five hun- 
dred thousand acres of land, for purposes of internal improve- 


ment: Provided, that to each of the said states which has 


already received grants for said purposes, there is hereby 
granted no more than a quantity of land which shall, together 
with the amount such state has received as aforesaid, make 
five hundred thousand acres, the selections in all of the states 
to be made within their limits, respectively, ‘in such manner as 
the legislatures thereof shall direct; and located in parcels 


eaten | to sectional divisions and subdivisions, of not less - 


than three hundred and twenty acres in any one location, on 
any public land except such as is or may be reserved from sale 
by any law of congress or proclamation of the president of thè 
United States, which said locations may be made at any time 
after the lands of the United States in said states respectively, 
shall have been surveyed according to existing Jaws. And 
there shall be, and hereby is, granted to each new state that 
shall be hereafter admitted into the Union, upon such admis- 
sion, so much land as, including such quantity as may have 
been granted to such state before its admission, and while 
under a territorial government, for purposes of internal im- 
provement as aforesaid, as shall make five hundred thousand 
acres of land, to be selected and located as aforesaid. 

Sec. 9. And be it further enacted, That the lands herein 
granted to the states above named, shall not be disposed of at 
& price not less than one dollar and twenty-five cents per acre, 
until otherwise authorized by a law of the United States; and 
the nett proceeds of the sales of said lands shall be taithfully 
applied to objects of internal improvement, within the states 
aforesaid, respectively, namely: roads, railways, bridges, 
canals and improvement of water-courses, and draining of 
swamps, and such roads, railways, canals, bridges and water- 
courses, when made or improved, shall be free for the trans- 
portation of the United States mail, and munitions of war, 
and tor the passage of their troops, without the payment of 
any toll whatever. 

Sec. 10. And beit further enacted, That from and after the 
passage of this act, every person being the head of a family, 
or widow, or single man, over the age of twenty-one years, and 
being a citizen of the United States, or having filed his declar- 
ation of intention to become a citizen as required by the natur- 
alization laws, who since the first day of June, A. D., eighteen 
hundred and forty, has made, or hereafter shall make a settle- 
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ment in person on the public lands to which the Indian title 
had been at the time of such settlement extiuguished, and 
which has been, or shall have been, surveyed prior thereto, 
and who shall inhabit and improve the same, and who has or 
shall erect a dwelling thereon, shall be, and is hereby author- 
ized to enter with the register of the land office for the district 
in which such land may lie, by legal subdivisions, any number 
of acres not exceeding one hundred and sixty, or a quarter 
section of land, to molde the residence of such claimant, up- 
on paying to the United States, the minimum price of such 
land, subject, however, to the following limitations and excep- 
tions: No person shall be entitled to more than one pre- 
emptive right by virtue of this act; no person who is the pro- 
prietor of three hundred and twenty acres of land in any state 
or territory of the United States, and no person who shall quit 
or abandon his residence on his own land to reside on the pub- 
lic land in the same state or territory, shall acquire any right 
of pre-emption under this act; no lands included in any reser- 
vation, by any treaty, law, or proclamation of the president of 
the United States, or reserved for salines, or for other purpo- 
ses; no landsresetved for the support of schools, nor the lands 
acquired by either of the two iat treaties with the Miami 
tribe of Indians in the state of Indiana, or which may be ac- 
quired of the Wyandot tribe of Indians in the state of Ohio, 
or other Indian reservations to which the title has been or may 
be extinguished by the United States, at any time during the 
operation of this act; no sections of land reserved to the United 
States, alternate to other sections granted to any of the 
states for the construction of any canal, railroad, or other pub- 
lic improvement, no sections or fractions of sections included 
within the limits of any incorporated town; no portions of the 
publie lands which have been selected as the site for a city or 
town; no parcel or lot of land actually settled and occupied 
for the purposes of trade and agriculture; and no lands on 
which are situated any known salines or mine, shall be liable 
to entry under and by virtue of the provisions of this act. And 
so much of the proviso of the act of twenty-second of June, 
eighteen hundred and thirty-eight, or any order of the presi- 
dent of the United States, as directs certain reservations to be 
made in favor of certain claims under the treaty of Dancing 
Rabbit creek, be, and the same is hereby repealed; Provided, 
That such repeal shall not affect any title to any tract of land 
secured in virtue of said treaty. 

Sec. 11. And be tt further enacted, That when two or more 
persons shall have settled on the same quarter sectiow of land, 
the right of pre-emption shall be in him or her who made the 
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first settlement, provided that such persons shall conform to 
the other provisions of this act; and all questions as to the 
right of pre-emption arising between different settlers, shall 
be settled by the register and receiver of the district within 
which the land is situated, subject to an appeal to, and a revision 
by the secretary of the treasury of the United States. 

Sec. 12. And be it further enacted, That prior to any entries 
being made under and by virtue of the provisions of this act, 
proot of the settlement and improvement thereby required, 
shall be made to the satisfaction of the register and receiver 
of the land district in which such lands may lie, agreeably to 
such rules as shall be prescribed by the secretary of the treas- 
ury, who shall each be entitled to receive fifty cents from each 
applicant for his services, to be rendered as aforesaid; and all 
assignments and transfers of the rignt hereby secured, prior to 
the issuing of the patent, shall be null and void. 

Sec. 18. And be it further enacted, That before any person 
claiming the benefit of this act shall be allowed to enter such 
lands, he or she shall make oath before the receiver or register 
of the land district in which the land is situated, (who are 
hereby authorized to administer the same,) that he or she has 
never had the benefit of any right of pre-emption under this 
act; that he or she is not the owner of three hundred and | 
twenty acres of land in any state or territory of the United 
States; nor hath he or she settled upon and improved said 
land to sell the same on speculation, but in good faith to ap- 
propriate it to his or her own exclusive use or benefit; and 
that he or she has not directly or indirectly, made any agree- 
ment or contract, In any way or manner, with any person or 
persons whatsoever, by which the title which he or she might 
acquire from the government of the United States, should 
inure in whole or in part, to the benefit of any person except 
himself or herself; and if any person taking such oath shall 
swear falsely in the premises, he or she shall be subject to all 
the pains and penalties of perjury, and shall forfeit the money 
which he or she may have paid for said land, and all right and 
title to the same; and any grant or conveyance which he or she 
may have made, except in the hands of bona fide purchasers, for 
a valuable consideration, shall be null and void. And it shall 
be the duty of the officer administering such oath to file a cer- 
tificate thereof in the public land office of such district, and to 
transmit a duplicate copy to the general land office, either of 
which shall be good and sufficient evidence that such oath was 
administered according to law. 

Sec. 14. And be it further enacted, That this act shall not 
delay the sale of any of the public lands of the United States 
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beyond the time which has been, or may be appointed by the 
proclamation of the president, nor shall the provisions of this 
act be available to-any person or persons who shall fail to 
make the proof and payment, and file the affidavit required 
before the day appointed for the commencement of the sales 
aforesaid. 

Sec. 15. And be it further enacted, That whenever any person 
has settled or shall settle and improve a tract of land, subject 
at the time of settlement to private entry, and shall intend to 
purchase the same unde? the provisions of this act, such per- 
son shall, in the first case, within three months after the pas- 
sage of the same, and in the last, within thirty days next after 
the date of such settlement, file with the register of the proper 
district a written statement describing the land settled upon, 
and declaring the intention of such person to claim the same 
under the provisions of this act: and shall, where such settle- 
ment is already made, within twelve months after the passage 
of this act, and where it shall hereafter be made, within the 
same period after the date of such settlement, make the proof, 
affidavit, and payment herein required; and if he or she shall 
fail to file such written statement as aforesaid, or shall fail to 
make such affidavit, proof, and payment, within the twelve 
months aforesaid, the tract of land so settled and improved 
shall be subject to the-entry of any other purchaser. 

Src. 16. . And be it further enacted, That the two per cent. 
of the nett proceeds of the lands sold, or that may hereafter be 
sold by the United States in the state of Mississippi, since the 
first day of December, eighteen hundred and seventeen, and 
by the act entlitled “an act to enable the people of the western 
part of the Mississippi territory to form a constitution and 
state government, and for the admission of such state into the 
Union on an equal footing with the original states,” and all 
acts supplemental thereto reserved for the making of a road or 
roads leading to said state, be, and the same is hereby relin- 
quished to the state of Mississippi, payable in two equal instal- 
ments; the first to be paid*on the first of May, eighteen hun- 
dred and forty-two, and the other on the first of May, eighteen 
hundred and forty-three, so far as the same may then have 
accrued, and quarterly, as the same may accrue after said 
period: Provided, That the legislature of said state shall first 
pass an act declaring their acceptance of said relinquishment 
in full of said fund accrued and accruing, and also embracing 
a provision, to be unalterable without the consent of congress, 
that the whole of said two per cent. fund shall be faithfully 
applied to the construction of a railroad leading from Brandon, 
in the state of Mississippi, to the eastern boundary of said - 
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state, in the direction, as near as may be, of the towns of Selma, 
Cahawba, and Montgomery, in the state of Alabama. 

Src. 17. And be it further enacted, That the two per centum 
of the net proceeds of the lands sold by the United States, in 
the State of Alabama, since the first day of September, eight- 
een hundred and nineteen, and reserved by the act entitled 
“an act to enable the people of Alabama territory to form a 
constitution and state government, and for the admission of 
such state into the Union onan equal footing with the original 
states,” for the making of a road or roads leading to the said 
state, be, and the same is hereby relinquished to the said state 
of Alabama, payable in two equal instalments, the first to be 
paid on the first day of May, eighteen hundred and forty-two, 
and-the other on the first day of May, eighteen hundred and 
forty-three, so far as the same may then have accrued, and 
quarterly, as the same may, hereafter accrue: Provided, That 
the legislature of said state shall first pass an act, declaring 
their acceptance of said relinquishment, and also embracing a 

~provision, to be unalterable without the consent of congress, 
that the whole of said two per cent. fund shall be faithfully | 
applied, under the direction of the state of Alabama, to the 
connection, by some means of internal improvement, of the 
navigable waters of the bay of Mobile with the Tennessee 
river, and to the construction of a continuous line of internal 
improvements from a point on the Chattahoochie river, oppo- 
site West Point, in Georgia, across the state of Alabama, in a 
direction to Jackson, in the State of Mississippi. 


APPROVED, September 4th, 1841. 


AN ACT 


TO SECURE HOMESTEADS TO ACTUAL SETTLERS ON THE PUBLIC DOMAIN. 


=. 


b 


Src. 1. Bezt enacted by the Senate and House of Represenia- 
tives of the United States of America, in Congress assembled, That 
any person who is the head of a family, or who has arrived at 
the age of twenty-one years, and is a citizen of the United 
States, or who shall have filed his declaration of intention to 
become such, as required by the naturalization laws of the 
United States, and who has never borne arms against the 
United States government or given aid and comfort to its 
enemies, shall, from and after the first day of January, eight- 
een hundred and sixty-three, be entitled to enter one quarter 
section or a less quantity of unappropriated public lands, upon 
which said person may have filed a pre-emption claim, or 
which may, at the time the application is made, be subject to 
pre-emption at one dollar and twenty-five cents, or less, per 
acre; or eighty acres or less of such unappropriated lands, at 
two dollars and fifty cents per aere, to be located in a body, in 
conformity to the legal subdivisions of the publie lands, and 
after the same shall las been surveyed: Provided, That any 
person owning and residing on land may, under the provisions 
of this act, enter other land lying contiguous to his or her said 
land, which shall not, with the land so already owned and 
occupied, exceed in the aggregate one hundred and sixty 
acres, 
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Sec. 2. And be it further enacted, That the person applying 
for the benefit of this act shall, upon application to the register 
of the land office in which he or she is about to make such 
entry, make affidavit before the said register or receiver that 
he or she is the head of a family, or is twenty-one or more 
years of age, or shall have performed service in the army or 
navy of the United States, and that he has never~borne arms 
against the government of the United States, or given aid and 
comfort to its enemies, and that such application is made for 
his or her exclusive use and benefit, and that said entry is 
made for the purpose of actual settlement and cultivation, and 
not, either directly or indirectly, for the use or benefit of any 
other person or persons whomsover; and upon filing the said 
affidavit with the register or receiver, and on payment of ten 
dollars, he or she shall thereupon be permitted to enter the 
quantity of land specified: Provided however, That no certifi- 
cale shall be given or patent issued therefor until the expira- 
tion of five years from the date of such entry; and if, at the 
expiration of such time, orat any time within two years there- 
after, the person making such entry—or if he be dead, his 
widow; or in case of her death, his heirs or devisee; or in 
ease of a widow making such entry, her heirs or devisce, in 
case of her death—shall prove by two credible witnesses that 
he, she, or they have resided upon or cultivated the same for 
the term of five years immediately succeeding the time of filing 
the affidavit aforesaid, and shall make affidavit that no part of 
said land has been alienated, and that he has borne true alle- 
gience to the Government of the United States; then, in such 
ease, he, she, or they, if at that time a citizen of the United 
States, shall be entitled to a patent, as in other cases provided 
for by law: And provided, further, That im case of the death 
of both father and mother, leaving an infant child, or children 
under twenty-one years of age, the right and fee shall enure 
.to the benefit of said infaut child or children; and the execu- 
tor, administrator, or guardian may, at any time within two 
years after the death of the surviving parent, and in accord- 
ance with the laws of the state in which such children for the 
time being have their domicil, sell said land for the benefit of 
said infants, but for no other purpose; and the purchaser shall 
acquire the absolute title by the purchase, and be entitled toa 
patent from the United States, on payment of the office fees 
and sum of money herein specified. 


Sec. 3. And be it further enacted, That the register of the 
land office shall note all such applications on the tract books 
and plats of his office, and keep a register of all such entries, ~ 
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and make return thereof to the General Land Office, together 
with the proof upon which they have been founded. . 

Src. 4. And be it further enacted, That no lands acquired © 
under the provisions of this act shall in any event become liable 
to the satisfaction of any debt or debts contracted prior to the 

‘issuing of the patent therefor. 

Src. 5. And be it further enacted, That, if at any time after 
the filing of the affidavit, as required in the second section of 
this act, and before the expiration of the five years aforesaid, 
it shall be proven, after due notice to the settler, to the satis- 
faction of the register of the land office, that the person hav- 
ing filed such affidavit shall have actually changed his or her 
residence, or abandoned the said land for more than six months . 
at any time, then and in that event, the land so entered shall 
revert to the government. 

Sec. 6. And be it further enacted, That no individual shall 
be permitted to acquire title to more than one quarter section 
under the provisions of this act; and that the commissioner 
of the general land office is hereby required to prepare and 
issue such rules and regulations, consistent with this act, as 
shall be necessary and proper to carry its provisions into effect; 
and that the registers and receivers of the several land offices 
shall be entitled to receive the same compensation for any 
lands entered under the provisions of this act that they are 
now entitled to receive when the same quantity of land is en- 
tered with money, one-half to be paid by the person making 
the application at the time of so doing, and the other half on 
the issue of the certificate by the person to whom it may be 
issued; but this shall not be construed to enlarge the maxi- 
mum of compensation now prescribed by law for any register 
or receiver: Provided, That nothing contained in this act shall 
be so construed as to impair or interfere in any manner what- 
ever With existing pre-emption rights: And provided further, 
That all persons who may have filed their applications for a 
pre-emption right prior to the passage of this act shall be 
entitled to all privileges of this act: Provided further, That no 
person who has served, or may hereafter serve, for a period 
of not less than fourteen days in the army or navy of the 
United States, either regular or volunteer, under the laws 
thereof, during the existence of an actual war, domestic or 
foreign, shall be deprived of the benefits of this act on ac- 
count of not having attained the age of twenty-one years. 

Src. 7. And be tt further enacted, That the fifth section of 
the act entitled “An act in addition to an act more effectually. 
to provide for the punishment of certain crimes against the 
United States, and for other purposes,” approved the third 
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of March, in the year eighteen hundred and fifty-seven, shall 
extend to all oaths, affirmations, and affidavits, required or 
authorized by this act. 

Sec. 8. And be it further enacted, That nothing in this act 
shall be so construed as to prevent any person who has availed 
him or herself of the benefits of the first section of this act 
from paying the minimum price, or the price te which the 
same may have graduated, for the quantity of land so entered. 
at any time before the expiration of the five years, and obtain- 
ing a patent therefor from the government, as in other cases 
provided by law, on making proof of settlement and cultiva- 
tion as provided by existing laws granting pre-emption rights. 

APPROVED, May 20, 1862. 


ABSTRACT 


OF THE LAWS OF THE UNITED STATES IN RELATION TO THE NATURALI- 
ZATION OF ALIENS. 


Bec. b Who may be admitted as citizens. 


` Kora o declaration two years prior to the admission, and before whom 
made, 


3. Certain persons exompted from tea: conditions. 
4. Admission of minors who arrive in the United States when not over eight- 
een years of age, 


6. When widow and children of deceased alien deemed citizens, 
6. Oath upon admission. 


T Aroor oF character and residence, before admission, and by whom to be 
made. 
8. Aliento renounce hereditary title—record thereof—to be citizen of country 
at peace with the United States. 
9, As to aliens residing in the United States in 1812, 
10. As to aliens residing in the United States between 1802 and 1812, 
ll. As to aliens residing in the United States between 1798 and 1802, what 


proof of residence required, and how set forth in record, to render ad- 
mission yalid. 


12, What children of aliens, &c., deemed citizens. Proscribed persons not to 
be admitted. 


13. As to aliens residing in the United States prior to 1795, 
14, What state courts may admit aliens. 


15.° Five years’ residence required before admission of alien who arrives in the 
United States after 1816. 


& 


Section 1. Any alien being a free white person, may be 
admitted to become a citizen of the United States, or any of 
them, on the following conditions, and not otherwise: 

Sze. 2. First: That he shall have declared, on oath or 
affirmation, before the supreme, superior, district or circuit 
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court, of some one of the states, or of the territorial. districts 
of the United States, or a circuit or district court of the 
United States, or before the clerk of either of such courts, 
two years at least before his admission, that it was bona fide his 
intention to become a citizen of the United States, and to 
renounce forever, all allegiance and fidelity to any foreign 
prince, potentate, state or sovereignty, whatever, and particu- 
larly, by name, the prince, potentate, state or sovereignty, 
whereof such alien may, at the time, be a citizen or subject. 

Sec. 8. From this condition are exempted, any alien being 
a free white person, who was residing within the limits an 
under the jurisdiction of the United States at any time be- 
tween the eighteenth day of June, seventeen hundred and 
ninety-eight, and the fourteenth day of April, eighteen hun- 
dred and two, and who has continued to reside within the 
same. 

Sec. 4. Any alien, being a free white person and a minor, 
under the age of twenty-one years, who shall have resided in 
the United States three years next preceding his arrival at the 
age of twenty-one years, and who shall have continued to 
reside therein to the time he may make application to be ad- 
mitted to be a citizen thereof, may, after he arrives at the age 
of twenty-one years, and after he shall have resided five years 
within the United States, including the three of his minority, 
be admitted a citizen of the United States, without having 
made the declaration required in the second section, three 
years previous to his admission: butsuch alien shall make the 
declaration required therein, at the time of his or her admis- 
sion; and shall further declare on oath, and prove to the satis- . 
faction of the court, that for three years next preceding, it has 
been the bona fide intention of such alien to become a citizen 
of the United States ; and shall, in all other respects, comply 
with the laws in regard to naturalization. 

Sec. 6. When any alien shall have complied with the con- 
dition specified in section second, and who shall have pursued 
the directions prescribed in the second section of the act of 
April fourteen, eighteen hundred and two, may die before he 
is actually naturalized, the widow and the children of such 
alien shall be considered as citizens of the United States, and 
shall be entitled to all rights and privileges as such, upon 
taking the oaths prescribed by law. 

Sec. 6. An alien shall, at the time of his application to be 
admitted, declare, on oath or affirmation, before some one of 
the courts aforesaid, that he will support the constitution of 
the United States, and that he doth absolutely and entirely. 
renounce and abjure all allegiance and fidelity to every foreign 
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prince, potentate, state or sovereignty, whatever, and particu- 
larly by name, the prince, potentate, state or sovereignty, 
whereof he was before acitizen or subject: which proceedings 
shall be recorded by the clerk of the court. 

Src. 7. The court admitting such alien shall be satisfied 
that he has resided within the United States five years, at least, 
and within the state or territory where such court is at the 
time held one year at least, and it shall further appear to their 
satisfaction that, during that time, he has behaved as a man of 
good moral character, attached to the principles of the consti- 
tution of the United States, and well disposed to the geod or- 
der and happiness of the same. The oath of the applicant 
shall, in no case, be allowed to prove his residence. : 

Sec. 8. In case the alien, applying to be admitted to citi- 
zenship, shall have borne any hereditary title, or been of any 
of the orders of nobility, in the kingdom or state, from which 
he came, he shall, in addition to the above requisites, make an 
express renunciation of his title or order of nobility, in the 
court to which his application shall be made, which renuncia- 
tion shall be recorded in the said court: Provided, That no 
alien, who shall be a-native citizen, denizen or subject of any 
country, state or sovereign, with whom the United States shall 
be at war, at the time of his application, shall be then admit- 
ted to be a citizen of the United States. ; 

Src. 9. But persons resident within the United States or 
the territories thereof, on the eighteenth day of June, in the 
year one thousand eight hundred and twelve, who had, before 
that day, made a declaration according to law, of their inten- 
tion to become citizens of the United States; or who, by the 
existing laws of the United States, were, on that day, entitled 
to become citizens, without making such declaration, may be 
- admitted to become citizens thereof, notwithstanding they shall 
be alien enemies ; at the times, andin the manner prescribed 
by the laws heretofore passed on that subject: Provided, That 
nothing herein contained, shall be taken or construed to inter- 
fere with, or prevent the apprehension and removal agreeably to 
law of any alien enemy, at any time previous to the actual 
naturalization of such alien. 

Sac. 10. Any alien being a free white person, who was re- 
siding within the limits, and under the jurisdiction of the 
United States, between the fourteenth day of April, one thou- 
and eight hundred and two, and the eighteenth day of June, ’ 
one thousand eight hundred and twelve, and who has con- 
tinued to reside within the same, may be admitted to become 
a citizen of the United States, without having made any previ- 
ous declaration of his intention to become acitizen: Provided, 
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That whenever any person, without a certificate of such declar- 
ation of intention, shall make application to be admitted a cit- 
izen of the United States, it shall be proved to the satisfaction 
of the court, that the applicant was residing within the limits, 
and under the jurisdiction of the United States, before the 
eighteenth day of June, one thousand eight hundred and 
twelve, and has continued to reside within the same, or he shall 
not be so admitted; and the residence of the applicant within 
the limits, and under the jurisdiction -of the United States, for 
at least five years immediately preceding the time of such ap- 
plication, shall be proved by the oath or affirmation of citi- 
zens of the United States; which citizens shall be named in 
the record as witnesses; and such continued residence within 
the limits and jurisdiction of the United States, when satisfac- 
torily proved, and the place or places, where the applicant has 
resided, for at least five years, as aforesaid, shall be stated and 
set forth, together with the names of sach citizens, in the 
record of the court, admitting the applicant; otherwise the 
same shall not entitle him to be considered and deemed a citi- 
zen of the United States. 

Src. 11. Nothing in the foregoing section, ten, contained, 
shall be construed to exclude from admission to citizenship, 
any free white person who was residing within the limits and 
under the jurisdiction of the United States at any time between 
the eighteenth day of June, one thousand seven hundred and 
ninety-cight, and the fourteenth day of April, one thousand 
eight hundred and two, and who, having continued to reside 
therein without having made any declaration of intention be- 
fore a court of record as aforesaid, may be entitled to become 
acitizen of the United States, according to section three. 
Whenever any person without a certificate of such declaration 
of intention as aforesaid, shall make application to be admit- 
ted a citizen of the United States, it shall be proved to the 
satisfaction of the ccurt, that the applicant was residing within 
the limits and under the jurisdiction of the United States, be- 
fore the fourteenth day of April, one thousand eight hundred 
and two, and has continued to reside within the same, or he 
shall not be so admitted. And the residence of the applicant 
within the limits and under the jurisdiction of the United 
States, for at least five years immediately preceeding the time 
of such application, shall be proved by the oath or affirmation 
of citizens of the United States; which citizens shall be named 
in the record as witnesses. And such continued residence 
within the limits and under the jurisdiction of the United 
States, when satisfactorily proved, and the place or places 
where the applicant has resided for at least five years, as afore- 
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said, shall be stated and set forth, together with the names of 
such citizens, in the record of the court admitting the appli- 
cant; otherwise the same shall not entitle him to be consid- 
ered and deemed a citizen of the United States. : 
Sec. 12. The children of persons duly naturalized under 
any of the laws of the United States, or who, previous to the 
assage of any law on that subject, by the government of the 
nited States, may have become citizens of any one of the. 
states, under the laws thereof, being under the age af twenty- 
one years, at the time of their parents being so naturalized 
or admitted to the rights of citizenship, shall, if dwelling in 
the United States, be considered as citizens of the United 
States; and the children of persons who now are, or have 
been citizens of the United States, shall, though born out 
of the limits and jurisdiction of the United States, be consid: 
ered as citizens of the United States. Theright of citizen- 
ship shall not descend to persons whose fathers have never 
resided within the United States: And no person heretofore 
proscribed by any state, or who has been legally convicted 
of having joined the army of Great Britain during the war 
of the revolution, shall be admitted a citizen, without the con- 
sent of the legislature of. the state in which such person was 
proseribed. Children of persons naturalized before the four- 
teenth of April, eighteen hundred and two, under age at the 
time of their parents’ naturalization, were, if dwelling in the 
United States on the fourteenth of April, eighteen hundred 
and two, to be considered as citizens of the United States. 
Sec. 18. Any alien who was residing within the limits, 
and under the jurisdiction of the United States, before the 
twenty-ninth day of January, one thousand seven hundred 
and ninety-five, may be admitted to become a citizen, on due 
proof made to some one of the courts aforesaid, that he has 
resided two years at least, within and under the jurisdiction 
of the United States, and one year, at least, immediately pre- 
ceding his application, within the state or territory where 
such court is at the time held; and on his declaring on oath 
or affirmation, that he will support the constitution of the 
United States, and that he doth absolutely and entirely re- 
nounce and abjure all allegiance and fidelity to any foreign 
rince, potentate, state or sovereignty whatever, and particu- 
arly by name, the prince, potentate, state or sovereignty, 
whereof he was before a citizen or subject; and moreover, on 
its appearing to the satisfaction of the court that, during the 
said term of two years, he has behaved as a man of good 
moral character, attached to the constitution of the United 
States, and well disposed to the good order and happiness 
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of the same; and when the-alien, applying for admission to 
citizenship, shall have borne any hereditary title, or been 
of any of the orders of nobility in the kingdom or state from 
which he came, on his moreover making, in the court, an 
express renunciation of his title or order of nobility, before 
he shall be entitled to such admission: all of which proceed- 
ing, required in this provision to be performed inthe court, 
shall be recorded by the clerk thereof. ; 

Szc. 14. Every court of record, in any individual state, 
having common law jurisdiction, and a seal and clerk or pro- 
thonotary, shall be considered as a district court, within the 
meaning of the naturalization act; and every alien, who may 
have been naturalized in any such court, shall enjoy the same 
rights and privileges, as if he had been naturalized in a dis- 
trict or circuit court of the United States. 

Sec. 15. No person who shall have arrived in the United 
States, after February the seventeenth, one thousand eight 
hundred and fifteen, shall be admitted to become a citizen 
of the United States, who shall not, for the continued term 
of five years next preceding his admission, have resided within 
the United States, without being at any time during the said 
five years, out of the territory of the United States. 


ACT OH CONGRESS 


TO AMEND THE ACTS REGULATING THE FEES, COSTS, AND OTHER JUDICIAL 
EXPENSES OF THE GOVERNMENT IN THE STATES, TERRITORIES, 
AND DISTRICT OF COLUMBIA, AND FOR OTHER PURPOSES. 


Section 1. Be tt-enacted by the Senate and House of Representa- 
tives of the United States of America, in Congress assembted, That 
hereafter, before the accounts of the United States marshals, dis- 
trict attorneys and clerks, are presented to the accounting offi- 
cersof the Treasury Department for settlement, they shall be ex- 
amined and certified to by the district judge of the United States 
in the district in which the officers presenting the accounts 
officiate, whether in the states or territories, and the same shall 
be subject to revision upon their merits by said accounting 
officer, as in case of other public accounts: Provided, however, 
That no accounts of fees or costs paid to any witness or juror, 
upon the order of any judge or commissioner, shall be so re- 
examined as to charge any marshal for an enormous taxation 
of such fees or costs. 

Src. 2. And be rt further enacted, That the accounts of the 
commissioners of the United States circuit court shall be ex- 
amined and certified to by the district judge of the district in 
which they are appointed, previous to their presentation to, or 
revision by, the accounting officers of the Treasury Department. 

Src. 3, And be it pie pe enacted, That in no case shall the 
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fees of more than four witnessés be taxed against the United 
States in the examination of criminal cases before the com- 
missioners of the United States circuit courts, unless their ma- 
teriality and importance shall first be approved and certified to 
by the United States district’attorney for the district in which 
the examination’ shall take place, subject to reyision, as in 
other cases. 

Sec. 4. And be it further enacted, That in all these cases be- 
fore mentioned, an appeal shall lie from the decision of the 
accounting officers to the secretary of the Interior. 

Src. 5. And be it further enacted, That the judges of the su- 
preme court in each of the territories, or a majority of them, 
shall, when assembled at their respective seats of government, 
fix and appoint the several times and places of holding the 
several courts in their respective districts, and lirhit the dura- 
tion of the terms thereof: Provided, That the said courts shall 
not be held at more than three places in any one territory: 
And provided, further, That the judge or judges holding such 
courts shall adjourn the same, without day, at any time before 
the expiration of such terms, whenever, in his or their opin- 
ion, the further continuance thereof is not necessary. 

Sec. 6. And be i further enacted, That all cost and fees for 
services rendered by the clerks of the several courts in the 
district of Columbia, chargeable to others than the United 
States, shall be payable immediately after the services are per- 
formed, and shall be collected by such rules and regulations, 
not incompatible with law, as may be prescribed by the courts 
in which such services are rendered, but shall in no case, be 
paid by the United States. 

Sec. T. And be it further enacted, That the several circuit 
and district courts of the United States, the district courts of 
the territories, and the criminal court of the district of Colum- 
bia, shall have the power to discharge the grand juries of the 
respecsive courts whenever they shall be of opinion that the 

‘public interests will not be subserved by a further continu- 
ance of the session of said grand jury. 

Szo. 8. And be it further enacted, That no officer of the 
United States, including the bailiffs, guards, or deputies of the 
United States marshals, whether in the states, territories, or 
district of Columbia, shall be entitled to witness fees, either 
before a court, or commissioners where he is officiating. 

Sec. 9. And be it further enacted, That the United States 
shall hereafter be liable to the justices and constables of the 
county of Washington, in the district of Columbia, for their 
fees, and services in cases of felony only, and so much of the 
“fifteenthsection oftheact of May.seventeenth, eighteen hundred 
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and forty-eight, entitled, «An act to continue, alter, and 
amend the charter of the city of Washington,” as provided 
otherwise, is hereby repealed ; said fees shall be paid by the 
United States marshal. upon the approval of the judge of the 
criminal court of the district of Columbia, subject to the revi- 
sion by the accounting officers of the treasury, and to appeal 
to the secretary of the interior. 

Sec. 10. And be it further enacted, That it shall be the duty 
of each of the judges of the supreme court of the respective 
territories of the United States to designate and appoint one 
person as clerk of the district over which he presides, where 
one is not already appointed, and to designate and retain but 
one such clerk where more than one is already appointed, 
and only such district clerks shall be entitled to a compen- 
sation from the United States except for fees taxable to the 
United States. 

Sec. 11. And be it further enacted, That so much of the third, 
section of the act of February twenty-sixth, eighteen hundred 
and fifty-three, entitled “An act to regulate the fees and costs 
to be allowed to clerks, marshals and attorneys of the circuit 
and district courts öf the United States,’ and for other pur- 
poses,” as requires “that when the compensation of any clerk 
shall be less than five hundred dollars per annum, the differ- 
ence ascertained and allowed by the proper accounting offi- 
cers of the treasury shall bs paid to him therefrom,” is 
hereby repealed. 

Sec. 12. And be it further enacted, That all accounts of the 
United States district attorneys for services rendered in cases 
instituted in the United States’ or state courts, when the 
- United States is a party in interest, but not of record; or in 
cases instituted against the officers of the United States or 
their deputies or duly appointed agents, for acts committed or 
omitted or suffered by them in the lawful discharge of their 
duties, shall be audited and allowed as in other cases, assimil- 
ating the fees, as near as may be, to those provided by said 
act of February twenty-sixth, eighteen hundred and fifty-three, 
for like or similar services. 

Sec. 18. And be it further enacted, That no marshal or 
deputy marshal, of any of the courts of the United States, 
shall hold or exercise the duties of commissioner of any of 
said courts, nor receive compensation therefor. 

Sec. 14. And beit further enacted, That whenever from any 
cause, it may be impossible for the district attorney to attend 
at court, it shall be his duty to see that a meet and proper 
person, learned in the law, residing as near the place where 
the court is held as possible, does attend to such business as 
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may appertain to the duties of his office, and in all such cases, 
ee bce aud charges to be paid shall be only such as the dis- 
trict attorney would have been authorized by law to charge 
had he personally attended and performed the service: Pro- 
vided, however, That before any substitution is sanctioned, or 
payment made, the necessity therefor shall be shown to the 
satisfaction of the secretary of the interior. 

Src. 2. And be it further enacted, That all provisions of law 
inconsistant with this act are hereby repealed. 


APPROVED, August 16th, 1856. 
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AN ACT 


REQUIRING AN OATH OF ALLEGIANCE, AND TO SUPPORT THE CONSTITU- 
TION OF THE UNITED STATES, TO BE ADMINISTERED TO CERTAIN 
PERSONS IN THE CIVIL SERVICE OF THE UNITED STATES. 


Section 1. Be it enacted by the Senate and House of Represen- 
tatives of the United States of America, in Congress assembled, That 
it shall be the duty of the heads of the several departments to 
cause to be administered to each and every officer, clerk, or 
employé, now in their respective departments, or in any way 
connected therewith, or who shall hereafter in any way become - 
connected therewith, the following oath, viz: ‘I do solemnly 
swear (or affirm, as the case may be,) that I will support, pro- 
tect, and defend the constitution and government of the 
United States against all enemies, whether domestic or foreign, 
and that I will bear true faith, allegiance and loyalty to the 
same, any ordinance, resolution, or law of any state conven- 
tion or legislature to the contrary notwithstanding; and, fur- 
ther, that I do this with a full determination, pledge and pur- 
pose, without any mental reservation or evasion whatsoever; 
and further, that I will well and faithfully perform all the 
duties which may be required of me by law. So help me 
God.” And that each and everysuch civil officer and employé, 
in the department aforesaid, or in any way connected there- 
with, in the service or employment of the United States, who 
shall refuse to take the oath or affirmation Herein provided, _ 
shall be immediately dismissed and discharged from such ser- 
vice or employment. 


OATH OF OFFICE. . 73 


Sec. 2. And be it further enacted, That the oath or afirma- 
tion, herein provided for in the first section of this act, may be 
taken before any justice of the peace, or notary public, or 
other person who is legally authorized to administer an oath 
in the state or district where the same may be administered. 
And that any violation of such oath, by any person or persons ` 
taking the same, shall subject the offender to all the pains and 
penalties of wilful and corrupt perjury, who shall be liable to 
be indicted and prosecuted to conviction for any such offence 
before any court having jurisdiction thereof: And provided 
further, That such offender shall be forthwith discharged from 
such service or employment. 


APPROVED, August 6, 1861. 


AN ACT 


TO PRESCRIBE AN OATH OF OFFICE, AND FOR OTHER PURPOSES, 


Sxorion 1. Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Congress assembled, 
That hereafter every person elected or appointed to any office 
of honor or profit ter the government of the United States, 
either in the civil, military or naval departments of the public 
service, excepting the president of the United States, shall, 
before entering upon the duties of such office, and before 
being entitled to any of the salary or other emoluments thereof, 
take and subscribe to the following oath, or affirmation: “I, 
A. B., do solemnly swear (or affirm) that I have never volun- 
tarily borne arms against the United States since I have been 
a citizen thereof: that I have voluntarily given no aid, coun- 
tenance, counsel, or encouragement to persons engaged in 
armed hostility thereto: that: I have neither sought nor 
accepted, nor attempted to exercise the functions of any office 
whatever, under any authority or pretended authority in hos- 
tility to the United States: that I have not yielded a voluntary 
support to any pretended government, authority, power or 

` constitution within the United States, hostile or inimical 
thereto. And I further swear (or affirm) that, to the best of 
my knowledge and ability, I will support and defend the con- 
stitution of the United States against all enemies foreign and 
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‘domestic, that I will bear true faith and allegiance to the same: | 
that I take this obligation freely, without any mental reserva- 
tion or purpose of evasion, and that I will well and faithfully 
discharge the duties of the office on which I am about to enter, 
so help me God;” which said oath so taken and signed, shall 
be preserved among the files of the court, house of congress, 
or department to which the said office may appértain. And 
any persou who shall falsely take the said oath shall be guilty 
of perjury, and on conviction, in addition to the penalties now 
prescribed for that offence, shall be deprived of his office and 
rendered incapable forever after of holding qny office or place 
under the United States. 


APPROVED, July 2, 1862. 


AN ACT 


IN RELATION TO COURTS, AND THE HOLDING OF THE TERMS THEREOF IN 
THE SEVERAL TERRITORIES IN THE UNITED STATES. 

Sscrion 1. Beit enacted by the Senate and House of Representa- 
tives of the United States of America, in Congress assembled, That 
the judges of the supreme courtof each territory of the United 
States are hereby authorized to hold court within theirrespective 
districts in the counties wherein, by the laws of said territo- 
ries, courts have been, or may be éstablished, for the purpose 
of hearing or determining all matters and causes except those 
in which the United States is a party: Provided, That the ex- 
penses thereof shall be paid by the territories, or by the coun- 
ties in which said courts may be held, and the United States 
shall, in no case, be chargeable therewith. 


APPROVED, June 14th, 1858. — 


AN ACT 


TO SECURE FREEDOOM TO ALL PERSONS WITHIN THE TERRITORIES OF 
THE UNITED STATES. 

Section 1, Be it enacted by the Senate and House of Represen-- 
talives of the United States of America, in Congress assembled, 
That from and after the passage of this act, there shall be 
neither slavery nor involuntary servitude in any of the terri- 
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tories of the United States now existing, or which may at any 
time hereafter be formed or acquired by the United States, 
otherwise than iu the punishment of crimes whereof the party 
shall have been duly convicted. 


APPROVED, June 19th, 1862. eS > 
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AN ACT SSW 


IN RELATION TO THE COMPETENCY OF WITNESSES, AND FOR OT 
PURPOSES. i 


i 

Section 1. Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Congress assembled, 
That the laws of the state in which the court shall be held, 
shall be the rules of decision as to the competency of witnesses 
in the courts of the United States, in trials at common law, 
in equity, and admiralty. 

Src. 2. And be it further enacted, That so much of section 
twenty-nine of an act entitled “An act to establish [the] judi- 
cial courts of the United States,” approved September twenty- 
fourth, seventeen hundred and eighty-nine, as requires, in cases 
punished with death, twelve petit jurors to be summoned from 
the county where the offence was committed, be, and the same 
is hereby repealed. 


APPROVED, July 16, 1862. 


: AN ACT 


TO DEFINE THE PAY AND EMOLUMENTS OF CERTAIN OFFICERS OF THE 
ARMY, AND FOR.OTHER PURPOSES. 


* * * $ * * x * 


Suonron 21. And be it further enacted, That any alien of the 
age of twenty-one years and upwards, who has enlisted, or who 
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shall enlist in the armies of the United States, either the reg- 
ular or volunteer forces, and has been or shall be hereafter 
honorably discharged, may be admitted to become a citizen 
of the United States upon his petition, withont any previous 
declaration of his intention to become a citizen of the United 
States, and that he shall not be required to prove more than 
one year’s residence within the United States prévious to his 
application to become such citizen; and that the court admit- 
ting such alien shall, in addition to such proof of residence 
and good moral character as is now provided by law, be satisfied 
competent proof of such person having been honorably dis- 
charged from the service of the United States as aforesaid. 


* * * * * * x x 


APPROVED, July 17, 1862. 


STATUTES 


OF THE 


; TERRITORY OF IDAHO. 


TITLE I. 


AN ACT to regulate proceedings in Civil Cases in the Couris of 
Justice of the Territory of Idaho. 


CHAPTER I. 


OF THE FORM OF CIVIL ACTIONS, AND OF THE PARTIES THERETO. 


Sec. I. Only one form of action. . 
2, Parties designated, 
8, Question of fact: 
` £ Action, in whose name. 
B» Setoff when tot prejutliced. 
6. Action by executor. 
7, When martied woman is party, exceptions, 
9. Infantand gtatdiar, 
11. Injury to child, ete, 
12, Plaintiff, who may be joined. 
“18, Defendant, who may be made. 
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Sec. 14. Parties. who to be joined. 

15. Separately liable, may bt Joined. 

16. Death of party, or transfer of interest. 
17. Controversy, when court to determine. 


Be it enacted by the Legislative Assembly of the Territory of 
idaho as, follows: 


Sxcrion 1. There shall be in this territory but one form 
of civil action for the enforcement or protection of private 
rights, and the redress or prevention of private wrongs, which 
shall be the same at law and in equity. ... 

Sec. 2. In such action the party complaining shall be 
known as the plaintiff, and the adverse party as the defendant. 

Sec. 38. When a question of fact, not put in issue by the 
pleadings, is to be tried by the jury, an order for the trial may 
be made, stating distinctly and plainly the question of fact to 
be tried; and such order shall be the only authority necessary 
for a trial. 

Sec. 4. Every action shall be prosecuted in the name of 
the real party in interest, except as otherwise provided in this 
act; but in suits brought by the assignee of an account, 
unliquidated demand, or thing in action not arising out of 
one the assignor shall not be a witness on behalf of the 

aintif. : 
ji Src. 5. In the case of an assignment of the thing in action, 
the action by the assignee shall be without prejudice to any 
set-off or other defense, existing at the time of, or before no- 
tice of the assignment; but this section shall not apply to a 
negotiable promissory note, or bill of exchange, transferred in 
good faith, and upon good consideration, before due. j 

Src. 6. An executor or administrator, trustee of.an express 
trust, ora person expressly authorized by statute, may sue 
without joining with him the person or persons for whose 
benefit the action is prosecuted. A trustee of an express trust 
within the meaning of this section, shall be construed to in- 
clude a person with whom, orin whose name, a contract is 
made for the benefit of another. `’ . 

Sec. 7. Whena married woman is a party, her husband 
shall be joined with her; except, that when the action con- 
cerns her separate property, she may sue alone; when the 
action is between herself and her husband, she may sue or be 
sued alone. : 

Sec. & If a husband and wife are sued together, the wife 
may defend for her own right. 

Sec. 9. When an infant is a party, he shall appear by 
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guardian, who may be appointed by the ecourt’in which the 
action is prosecuted, or by a judge thereof, or a probate judge. 

Sec. 10. The guardian shall be appointed as follows: First. 
When the infant is plaintiff, upon the application of the infant, 
if he be of the age of fourteen years; or, if under that age, 
upon the application of a relative or friend of the infant. 
Second. When the infant is defendant, upon the application 
of the infant, if he be of the age of fourteen years, and apply 
within ten days after the service of the summons; if he be 
under the age of fourteen, or neglect so to apply, then upon 
the application of any other party to the action, or of a rela- 
tive or friend of the infant. 

Src. 11. A father, or, in case of his death or desertion of 
his family, the mother, may maintain an action for the injury 
or death of a child; and a guardian for the injury or death 
of his ward. 

Sec. 12. All persons having an interest in the subject of 
the action, and obtaining the relief demanded, may be joined 
as plaintifis, except when otherwise provided in this act. 

Src. 18. Any person may be made a defendant, who has, 
or claims an interest in the controversy, adverse to the plain- 
tiff, or who is a necessary party to a complete determination 
or settlement of the question involved therein. 

Src. 14. Of the parties to the action, those who are united 
in interest shall be joined as plaintiffs, or defendants; but if 
the consent of any one, who should have been joined as plain- 
tiff, cannot be obtained, he may be made a defendant, the rea- 
son thereof being stated in the complaint; and when the 
question is one of a common or general interest, of many per- 
sons, or when the parties are numerous, and it is impracticable 
to bring them all into court, one or more may sue or defend 
for the benefit of all. 

Src. 15. Persons severally liable upon the same obligation 
or instrument, including the parties to bills of exchange and 
promissory notes, and sureties on the same or separate instrn- 
ments, may all, or any of them, be included in the same ac- 
tion, at the option of the plaintiff. 

Src. 16. An action shall not abate by the death, or other 
disability of the party or by the transfer of any interest 
therein, if the cause of action survive or continue. In case 
of the death, or other disability, of a party, the court, on mo- 
tion, may allow the action to be continued by or against his 
representative or successor in interest. In case of any other 
transfer of interest, the action may be continued in the name 
of the original party, or the court may allow the person to 
whom the transfer is made to be substituted in the action. 


80 CIVIL PRACTICE ACT. 


Sec. 17. The court may determine any controversy be- 
tween parties before it, when it can be done without prejudice 
to the rights of others, or by saving their rights; but when a 
complete determination of the controversy cannot be had 
without the presence of other parties, the court shall order 
them to be brought in. 


3 te fp 


TITLE II. 


PLACE OF TRIAL OF CIVIL ACTIONS. 


See. 18. Where subject matter is situated. 
19, Where cause of action arose. 
20. Where parties reside. 
24, Changing place of trial. 


Sec. 18. Actions for the following causes shall be tried in 
the county in which the subject of the action, or some part 
thereof, is situated, subject to the power ofthe court to change 
the place of trial, as provided in this act: First. For the 
recovery of real property, or mining claims, or of an estate or 
interest therein, or for the determination, in any form, of such 
right orinterest, or for injuries to real property. Second. For 
the partition of real property. Third. For the foreclosure 
of a mortgage of real property. 

Sec. 19. Actions for the following causes shall be tried in 
the county where the cause, or some part thereof: arose, sub- 
ject to the like power of the court to change the place of trial: 

irste For the recovery of a penalty or forfeiture imposed by 
statute; except, that when it is imposed for an offense com- 
mitted on a lake, river, or other stream of water, situated in 
two or more counties, the action may be brought in any county 
bordering on such lake, river, or other stream, and opposite 
to the place where the offense was committed. Second. 
Against a public officer, or person especially appointed to ex- 
ecute his duties, for an act done by him in virtue of his office, 
or against a person who, by his command, or in his aid, does 
anything touching the duties of such officer. 

Bec. 20. In all other cases, the action shall be tried in the 
county in which the parties, or some of them, reside dt the 
commencement of the action; or, if none of the parties reside 
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in the territory, the same may be tried in any county which 
the plaintiff may designate in his complaint, subject, however, 
to the power of the court to change the place of trial, as`pro- 
vided in this act. 

Sec. 21. The court may, on motion, change the place of 
trial in the following cases: First. When the county desig- 
nated in the complaint is not the proper county: Second. 
When there is reason to believe that an impartial trial cannot 
be hadtherein. Third. When the convenience of witnesses, 
and the ends of justice, would be promoted by the change. 
Fourth. When, from any cause, the judge is disqualified 
from acting in the action. 


TITLE III. 


MANNER OF COMMENCING ACTIONS. 


Src. 22. How commenced in certain courts, Ne 
23, Complaint, how indorsed, 
24, Form of summons. 
25. Answer, when to be made. 
26. Notice to be inserted in summons. 
27. Notice in action affecting real property. 
28. Summons, by whom served. 
29. How served. 
80. Service by publication. Y 
32. Proceedings where service is made only on some of several defendants. 
33, Proof of service. 
35. Jurisdiction, when it attaches. 


Src. 22. Civil actions in the district court, and the probate 
courts, shall be commenced by the filing of a complaint with 
the clerk of the court in which the action is brought, and the 
issuing of a summons thereon: Provided, That after the filing 
of the complaint, a defendant in the action may appear, answer 
or demur, whether the summons has been issued or not, and 
such appearance, answer or demurer, shall be deemed a waiver 
of summons. 

Sro. 28. The clerk shall indorse on the complaint the day, 
month and year the same is filed; and at any time within one 
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year after the filing of the-same, the plaintiff may issue, or 
cause to be issued, a summons thereon. The summons shall 
be issued and signed by the clerk or attorney of the plaintiff, 
and directed to the defendant, and when issued by the clerk, 
to be issued under the seal of the court. 

Sro, 24, The summons shall state the partics to the action, 
the court in which it is brought, the county in which the com- 
plaint is filed, the cause and general nature of the action, and 
require the defendant to appear and answer the complaint, with- 
in the time mentioned in the next section, after the service of 
summons, exclusive of the day of service, or that judgment 
by default will be taken against him, according to the prayer 
of the complaint, briefly stating the sum of money or other 
relief demanded in the complaint; and the clerk shall also in- 
dorse on the summons the names of the plaintifft’s attorneys. 

Src. 25. The time in which the summons shall require the 
defendant to answer the complaint shall be as tollows: First. 
If the defendant is served within the county in which the ac- 
tion is brought, twenty days. Second. If the defendant is 
served out of the county, but in the district in which the ac- 
tion is brought, thirty days. Third. In all other cases, forty 


a 8, 

Suc. 26. There shall also be inserted in the summons a 
notice, in substance as follows: First. In an action arising on 
contract for the recovery only of money or damages, that the 

laintiff will take judgment for a sum specified therein, if the 
efendant fail to answer the complaint. Second. In other ac- 
tions, that if the defendant fail to answer the complaint, the 
plaintiff will apply to the court for the relief demanded therein. 
EC. 27. In an action affecting the title to real property, 
the plaintiff, at the time of filing the complaint, or at any time 
afterwards, may file with the recorder of the county in which 
the property is situated, a notice of the pendency of the action, 
containing the names of the parties, the object of the action, 
and a description of the property In that county affected 
thereby. From the time of filing, only, shall the pendency 
of the action be constructive notice to a purchaser or incum- 
brancer of the property affected thereby. i 

Sze. 28. Tho summons shall be served by the sheriff of 
the county where the defendant is found, or by his deputy, or 
by a person specially appointed by him, or appointed by a 
judge of the courtin which the action is brought. When 
the summons is served by the sheriff or his deputy, it shall be 
returned with the certificate or affidavit of the offcer, to the 
office of the ¢lerk where the complaint is fled. When the 
summons is served by any other person, as before provided, it 
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shall be returned to the office of the clerk, with the affidayit 
of such person, of its service. 

Sro, 29. The summons shall be served by delivering a copy 
thereof, as follows: First. If the suit be against a corpora- 
tion, to the president or other head of the corporation, secre? 
tary, cashier, or managing agent thereof. Second. If against 
a minor, under the age of fourteen years, to such minor per- 
sonally, and also to his father, mother, or guardian; or if there 
be none within the territory, then to any person having ‘the 
care or control of such minor, or with whom he resides, or in 
whose service he is employed. Third. If against a person 
judicially declared to be of unsound mind, or incapable of con- 
ducting his own affairs, and for whom a guardian has been 
appointed, to such guardian. Fourth. In all other cases, to 
the defendant personally; or if he be not found, to some white 
person of the family, above the age of fourteen years, at the 
dwelling house or usual place of abode of the defendant, and 
explaining to such person the contents of such summons, 

` Sec. 80. When the person on whom the service is to be 
made, resides out of the territory, or has departed from 
the territory, or cannot after due dilligence be found with- 
in the territory, or conceals himself to avoid the service 
of summons, and the fact shall appear, by affidavit, to 
the satisfaction of the court, or a judge thereof, or a pro- 
bate judge, and it shall, im like manner, appear that a cause 
of action exists against the defendant in respect to whom 
the service is to be made, or that he is a necessary or proper 
party to the action, such court or judge may grant an order 
that the service be made by publication of the summons. 

Src. 81. The order shall direct the publication to be made 
in a newspaper to be designated, as most likely to give notice 
to the person to be served, and for such length of time as may 
be deemed reasonable, at least once a week: Provided, That 
the publication against a defendant, being or residing either 
in the states of California or Oregon, or territories of “Utah or 
Washington, shall not be less than one month; and against a 
defendant residing out of this territory, or absent therefrom, 
or out of either of the states of California or Oregon, or terri- 
tories of Utah or Washington, shall not be less than three 
months. In case of publication, where the residence of a 
non-resident or absent defendant is known, the court or judge 
shall also direct a copy of the summons and complaint to be 
forthwith deposited in the post office, directed to the person to 
be served, at his place of residence. When publication is or- 
dered, personal service of a copy of the summons and com- 
plaint, out of the territory, shall be equivalent to publication 
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and deposit in the post office, In either case, the service of 
the summons shall be deemed complete at the expiration of 
the time prescribed by the order for publication. In actions 
upon contracts for the direct payment of money, the court, in 
its discretion, may, instead of ordering publication, or may, 
after publication, appoint an attorney to appear for the non- 
resident, absent or concealed defendant, and conduct the pro- 
ceedings on his part. 

Src. 82. Where the action is against two or more defend- 
ants, and the summons is served on one or more, but not on 
all of them, the plaintiff may proceed as follows: First. Ifthe 
action be against the defendants jointly indébted upon a con- 
tract, he may prozeed against the defendant served, unless, the 
court otherwise direct; and if he recover judgment, it may be 
entered against all the defendants thus jointly indebted, so far 
only as that it may be enforced against the joint property of 
all, and the separate property of the defendant served: or 
Second. If the action be against defendants severally liable, 
he may proceed against the defendants served, in the same 
manner as if they were only defendants. 

Sec. 83. Proof of the service of the summons shall be as 
follows: First. If served by the sheriff or his deputy, the 
affidavit or certificate of such sheriff or deputy; or, Second. 
If by any other person, his affidavit thereof; or, Third. In 

case of publication, the affidavit of the printer, or his foreman, 
* or principal clerk, showing the same; and an affidavit of a de- 
posit of a copy of the summons in the post offce, if the same 
shall have been deposited; or, Fourth. The written admis- 
sion of the defendant. 

Sec. 34. In case of service otherwise than by publication, 
the certificate or affidavit shall state the time and place of the 
service. 

Sec. 85. From the time of the service of the summons in 
a civil action, the court shall be deemed to have acquired juris- 
diction, and to have control of all the subsequent proceedings. 
A voluntary appearance of a defendant shall be equivalent to 
personal service of the summons upon him. < 


57. 
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TITLE IV. 


PLEADINGS. 


Pleadings defined. 

Rules of pleadings by plaintif and defendant. 
Complaint, what to contain, 

Demurrer to. 

Amending. 

Objections to by answer. 

Waiver of objections to. 

Answer what to contain. 

Counter claims and cross demands. 
Several defenses. may be set up. 

Demurrer to, sham pleadings. 

Pleadings to be subscribed and verified. 
Verification, when omitted. 

Genuineness of written instyument admitted. 
Manner of verifying pleadings, 

Items of account need not be set forth. 
Irrelevant matter. 

Complaint to recover. 

Judgment or other determination of court. 
Conditions precedent. 

Private statutes. 


. Libel or slander, in action for. 


Truth may be alleged. 


. Several causes of action in one complaint. 


Allegations, when taken as true. 


. Material allegations. 


Answer after demurrer. 
Amendment of pleadings and time for answering. 
Plaintif ignorant of defendant's name. 


. Pleadings, how construed. 


Error, when to be disregarded. 


Szoc. 86. The pleadings are the formal allegations by the 
parties of their respective claims and defenses, for the judg- 
ment of the court. 

Sec. 87. All the forms of pleadings in civil actions, and 
the rules by which the sufficiency of the pleadings shall be 
determined, shall be those prescribed in this act. 

Src. 88. The only pleadings on the part of the plaintiff 
shall be the complaint, demurrer, or replication to the defend- 
ant’s answer, and the only pleadings on the part of the defend- 
ant shall be a demurrer to the complaint, ora demurrer to the 
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replication, or an answer to the complaint. The demurrer or 
answer of the defendant, and the demurrer or replication of 
the plaintiff, shall be filed with the clerk, and a copy thereof 
served on the adverse party, or his attorney. 

Sec. 89. The complaint shall contain: First. The title 
of the action, specifying the name of the court and, the name 
of the county in which the action is brought, and the names 
of the parties to the action, plaintiff and defendant, and shall 
be addressed to a court of law or equity, asthe case may be. 
Second. A statement of the facts constituting the cause of 
action, in ordinary and concise language. Third. A demand 
of the relief which the plaintiff claims. If the recovery of 
money, or damages, be demanded, the amount thereof shall 
be stated. 
~ Sec. 40. The defendant may demur to the complaint within 
the time required in the summons to answer, when it appears 
upon the face thereof, either: First. That the court has no 
jurisdiction of the person of the defendant, or the subject of 
the action; or, Second. That the plaintiff has not the legal 
capacity to sue; or, Third. That there is another action pen- 
ding between the same parties for the same cause; or, Fourth. 
That there is a defect or misjoinder of parties, plaintiff or de- 
fendant; or, Fifth. That several causes of action have been 
improperly united; or, Sixth. That the complaint does not 
state facts sufficient to constitute a cause of action; or, Sev- 
enth. That the com va is ambiguous, unintelligible, or 
uncertain; or, Kighth.{ That the action has not been com- 
menced within the time limited by law. 

Sec. 41. The demurrer shall distinctly specify the ground 
upon which any of the objections to the complaint are taken. 

nless it do so, it may be disregarded. 

Sec. 42. The defendant may demur to the whole complaint, 
or to one ar more of several causes of action stated therein 
- and answer the residue, or may demur and answer at thesame 


time. . 

Sec. 48. If the complaint be amended, a copy of the 
amendments shall be filed, or the court may, in its discretion, 
require the complaint as amended to be filed, and a copy of 
the amendments shall be served upon every defendant to be 
affected thereby, or upon his attorney, if he has appeared by 
attorney; the defendant shall answer in such time as may be 
ordered by the court, and judgment by default may be entered 
upon failure to answer, as in other cases. 

Sec. 44, When any of the matters enumerated in section 
forty, do not appear upon the face of the complalnt, the objec- 
tion may be taken by answer. 
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Sec. 45. If no such objection be taken, either by demurrer 
or answer, the defendant shall be deemed to have waived the 
same, excepting only the objection to the jurisdiction of the 
court, and the objection that the complaint does not state facts 
sufficient to constitute a cause of action. 

Szo. 46. The answer of the defendant shall contain: First. 
If the complaint be verified, a specific denial to each allegation 
of the complaint controverted by the defendant, or a denial, 
thereof, according to his information and belief; if the com- 
plaint be not verified, then a general denial to each of such 
allegations, but a general denial shall only put in issue the 
material and express allegations of the complaint. Second. 
A statement of any new matter or counter-claim, constituting 
a defense, in ordinary and concise language. When the an- 
swer contains new matter, constituting a defense, the plaintiff 
may, within the same length of time allowed for answering, 
and subject to the same rules, reply to such new matter; and 
if he fail to do so, such new matter shall be taken as true, and 
deemed proved at the trial. If new matter of set-off and 
counter-claim be set up in the answer, the reply may contain 
matter of set-off and-counter-claim, not embraced in the com- 

laint, All new matter set up in the replication, shall be 
eemed denied by the defendant. 

Sec. 47. The counter-claim mentioned in the last section, 
shall be one existing in favor of the defendant, and against a 
plaintiff, between whom a several judgment might be had in 
the action, and arising out of one of the following causes of 
action: First. A cause of action arising out of the transac- 
tion set forth in the complaint or answer, as the foundation of 
the plaintiff’s claim, or detendant’s defense, connected with 
the subject of the action. Second. Inan action arising upon 
contract, any other cause of action arising also upon contract, 
and existing at the commencement of the action. 

Src. 48. When cross demands have existed between per- 
sons, under such circumstances, that if one had brought an 
action against the other, a counter-claim could have been set 
up, neither shall be deprived of the benefit thereof, by the 
assignment or death of the other; but the two demands shall 
be deemed compensated, so far as they equal each other. 

Sxc. 49. The defendant may set forth by answer as many 
defenses and counter-claims as he may have. They shall each 
be separately stated, and the several defenses shall refer to the 
causes of action which they are intended to answer, in a man- 
ner by which they may be intelligibly distinguished. 

Sec. 50. When the answer contains new matter, the plain- 
tiff may, within the number of days by which the defendant 
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is, by the summons, required to answer, said days to be com- 
puted from the time of the service on the plaintiff, of such 
answer, demur to the same for insufficiency, stating in his de- 
niurrer the grounds thereof; and he may, also, within the 
same time, demur to one or more defenses, set up in the an- 
swer, and the defendant may in like manner demur to the 
plaintiff’s replication. Sham and irrelevant answers, replica- 
tions and defenses, and so much of any answer or replication 
as may be irrelevant, redundant or immaterial, may be stricken 
out on motion, and upon such terms as the court in its discre- 
tion may impose. id 

Sec. 51. Every pleading shall be subscribed by the party 
or his attorney, and when the complaint is verified by 
affidavit, the answer and replication shall be verified also, ex- 
cept as provided in the next section. 

Sec, 52. -The verification of the answer or replication, re- 
quired in the last section, may be omitted when an admission 
of the truth of complaint or answer might subject the party 
to prosecution for felony or misdemeanor. 


Sec. 58. When an action is brought upon a written instru- 
ment, and the complaint contains a copy of such instrument, ` 
or a copy is annexed thereto, the genuimeness and due execu- 
tion of such instrument shall be deemed admitted, unless the 
answer denying the same be verified. 


Szo. 54. When the defense to an action is founded upon a 
written instrument, anda copy thereof is contained in the 
answer, or 2 copy is annexed thereto, the genuineness and due 
execution of such instrument shall be deemed admitted, unless 
the replication denying the same be verified. 


Src. 55. In all cases of the verification of a pleading, the 
affidavit of the party shall state the same is true of his own 
knowledge, except as to matters which are therein stated on 
his information or belief, and as to those matters, that he be- 
lieves them to be true. And where a pleading is verified, it 
shall be by the affidavit of the party, unless he be absent from 
the county- where the attorney resides, or from some cause 
unable to verify it, or the facts are within the knowledge of 
his attorney, or other person verifying the same. When the 
pleading is verified by the attorney, or any other person except 
the party, he shall set forth in the affidavit the reasons why it 
is not made by the party. When a corporation is a party, the 
verification may be made by an officer thereof; or when the 
territory, or any officer thereof in its behalf, is a party, the 
verification may be made by any person’ acquainted with the 
facts, except that in actions prosecuted by the attorney general 
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or district attorney, in behalf of the territory, the pleadings 
need not, in any case, be verified. 

Sze. 56. It shall not be necessary for a party to ‘set forth ` 
in a pleading the items of an account therein alleged, but he 
shall deliver to the adverse party, within five days after a de- 
mand thereof, in writing, a copy of the account, orbe precluded 
from giving evidence thereof. The court, or a judge thereof, 
or a probate judge, may order afurther account, when the one 
delivered is'too general, or is defective in any particular. 

Bec. 57. If irrelevant or redundant matter be inserted in 
a pleading, it may be stricken out by the court, on motion 
of any person aggrieved thereby. 

Src. 58. In an action for the recovery ot real property, 
such property shall be described, with its metes and bounds, in 
the complaint. 

Sec. 59. In pleading a judgment or other determination of 
a court or officer ot special jurisdiction, it shall not be neces- 
sary to state the facts conferring jurisdiction, but such judg- 
ment or determination may be stated to have been duly given 
ormade. If such allegation be controverted, the party plead- 
ing shall be bound to establish on the trial the facts conferring 
jurisdiction. 

Sec. 60. In pleading the performance of conditions prece- 
dent in a contract, it shall not be necessary to state the facts 
showing such performance; but it may be stated generally, 
that the party duly performed all the conditions on his part; 
and if such allegation be controverted,. the party pleading 
shall establish on the trial the facts showing such performance, 

Sec. 61. In pleading a private statute, or aright derived 
therefrom, it shall be sufficient to refer to such statute by its 
title and the day of its passage, and the court shall thereupon 
take judicial notice thereof. 

Src. 62. In an action for libel or slander, it shall not be 
necessary to state in the complaint any extrinsic facts for the 
purpose of showing the application to the plaintiff of the de- 
famatory matter out of which the cause of action arose; but 
it shall be sufficient to state generally, that the same was pub- 
lished or spoken concerning the plaintiff; and if such allega- 
tion be controverted, the plaintif shall establish on the trial 
that it was so published or spoken. 

Src. 63. In the actions mentioned in the last section, the 
defendant may, in his answer, allege both the truth of the 
matter charged as defamatory and any mitigating circumstan- 
ces, to reduce the amount of damage; and whether he prove 
the justification or not, he may give in evidence the mitigating 
circumstances. 
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Sec. 64. The plaintiff may unite several causes of action 
in the same complaint, when they arise out of: First. Con- 
tracts, express or implied; or, Second. Claims to recover 
specified real property, with or without damages for the with- 
holding thereof, or for waste committed thereon, and the rents 
and profits of the same; or, Third. Claims to recover specific 
personal property, with or without damages for the withhold- 
ing thereof; or, Fourth. Claims against a trustee by virtue 
of a contract or by operation of law; or, Fifth. Injuries to 
character; or, Sixth. Injuries to person; or, Seventh. Inju- 
ries to property. But the causes of action so united, shall all 
belong to one only of these classes, and shall affect all the 
parties to the action, and not require differeut places of trial, 
and shall be separately stated: Provided, however, That an ac- 
tion for malicious arrest and prosecution, or either of them, 
may be united with an action for either an injury to character 
or to the person. 

Szo. 65. Every material allegation of the complaint or an- 
swer, when it is verified, not specifically controverted by the 
answer or replication, shall, for the purpose of the action, be 
taken as true. The allegation of new matter in the repli- 
cation, shall, on trial, be deemed controverted by the adverse 


arty. 

Sec. 66. .A material allegation in a pleading, is one essen- 
tial to the claim, or defense, and which could not be stricken 
from the pleading without leaving it insufficient. 

Sec. 67. After demurrer, and before the trial of issue on 
demurrer, either party may, within ten days, amend any plead- 
ing demurred to, of course, and without costs, filing the same, 
as amended, and serving a copy thereof upon the adverse par- 
ty or his attorney, who shall have ter. days to answer, reply or 
demur thereto ; but a party shall not so amend more than once. 
‘When a demurrer to a complaint or answer is overruled, and 
there is no’answer or replication filed, the court may, upon 
such terms as shall be just, and upon payment of costs, allow 
an answer or replication to be filed. If ademurrer to the 
replication be overruled, the facts alleged in the replication 
shall still be considered as denied. 

Sec. 68. The court may, in furtherance of justice, and on 
such terms as may be proper, amend any pleadings or pro- 
ceedings, by adding or striking out the name of any party, or 
by correcting a mistake in the name of a party, or a mistake 
in any other respect; and may, upon like terms, enlarge the 
time for an answer or demurrer, or demurrer to an answer 
filed. The court may likewise, upon affidavit, showing good 
cause therefor, after notice to the adverse party, allow, upon 
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such terms as may be just, an amendment to any pleading or 
proceeding in other particulars, and may, upon like terms, 
allow an answer to be made after the time limited by this act; 
and may, upon such terms as may be just, and upon payment 
of costs, relieve a party or his legal representatives from a 
judgment, order or other proceeding taken against him through 
-his mistake, inadvertence, surprise, or excusable negléct, when, 
from any cause, the summons and a copy of the complaint in 
an action have not been personally served on the defendant, 
the court may allow, on such terms as may be just, such de- 
fendant, or his legal representatives, at any time within six 
months after the rendition of any judgment in such action, to 
answer to the merits of the original action. 

Src. 69. When the plaintiff is ignorant of the name of a 
defendant, such defendant may be designated in any pleading 
or proceeding by any name; and, when his true name is 
discovered, the pleading or proceeding may be amended 
accordingly. 

Sec. 70. In the construction of a pleading for the purpose 
of determining its effects, its allegations shall be liberally con- 
strued, with a view to substantial justice between the parties. 

Szoc. 71 The court shall, in every stage of an action, disre- 
gard any error or defect in the pleadings or proceedings which 
shall not affect the Substantial rights of the parties, and no 
judgment shall be reversed or affected by reason of such 
error or defect. 
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CHAPTER II. 


OF THE PROVISIONAL REMEDIES IN CIVIL ACTIONS, ARRESTS AND BAIL. 


Sec. 72, Arrest, wh°n may be made. 
74, Order for, how obtsined. 
76. Plaintiff to give undertaking. 
77. When order may be made, form. 
78. Order, duty of sheriff and how executed. 
80. Defendanthow discharged. 
81. Bail, how given. | 
82, Surrender in discharge of. 
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Sec. 83. May arrest defendant. ~ 
84, Judgment against. 
85. How exonerated. 
86. Proceedings ofter arrest. 3 
87. Notice of justification of bail. . 
88. Qualifications of bail. 
89. Bail how to justify. ` 
90. Allowance of bail. 
91. Deposit in lieu of bail. 
92. Disposition of deposit. 
93. Bail after deposit. 
94. Application of deposit after judgment. ` 
95. Liability of sheriff. 
96. Judgment against sheriff, 
97. Vacating order of arrest. 
$8. Reduction of bail. 


Src. 72. No person shall be arrested in a civil action, ex- 
cept as prescribed by this act. 

Sec. 78. The defendant may be arrested, as hereinafter 
prescribed, in the following cases, arising after the passage of 
this act: First. In an action for the recovery of money or 
damages on a cause of action arising upon contract, express 
or implied, when the defendant is about to depart from the 
territory, with intent to defraud his creditors, or when the ac- 
tion is for wilful injury to person, to character, or to property, 
knowing the property to belong to another. Second. an 
action for a fine or penalty, or on a promise to marry, or for 
money or property embezzled, or fraudulently misapplied or 
converted to his own use by a public officer, or an officer of a 
corporation, or an attorney, factor, broker, agent, or clerk, in 
the course of his employment as such; or any other person in 
a fiduciary capacity, or for misconduct or neglect in office, or 
in aprofessionalemployment. Third. In an action to recover 
the possession of personal property unjustly detained, when 
the property, or any part thereof, has been concealed, removed, 
or disposed of, so that it cannot be found or taken by the 
sheriff, Fourth. When the defendant has been guilty of 
fraud in contracting the debt or incuring the obligation for 
which the action is brought, or in concealing or disposing of 
the property, for the taking, detention or conversion of which 
the action is brought. Fifth. When the defendant has re- 
moved or disposed of his property, or is about to do so, with 
intent to defraud his creditors; but no female shall be arrested 
In any action, except for an injury to person, character or 
property. “5% 

Sec. 74, An order for the arrest of the defendant shall be 
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obtained from a judge of the court in which the action is 
brought, or from a probate judge. 

Sze. 75. The order may be made whenever it shall appear 
to the judge, by the affidavit of the plaintiff, or some other 
person, that a sufficient cause of action exists, and that the 
case is one of those mentioned in section seventy-three. The 
affidavit shall be either positive or upon information and be- 
lief; and, when upon information and belief, it shall state the 
facts upon which the information and belief are founded. If 
an order of arrest be made, the affidavit shall be filed with the - 
clerk of the county. 

Src. 76. Before making the order, the judge shall require 
a written undertaking on the part of the plaintiff, with sure- 
ties, to the effect that if the defendant recover judgment, the 
plaintiff will pay all costs and charges that may be awarded 
the defendant, and’ all damages which he may sustain by rea- 
son of the arrest—not exceeding the sum specified ~in the 
undertaking, which shall be at least five hundred dollars. 
Each of the sureties shall annex to the undertaking an affida- 
vit that he is a resident within the territory, and worth double 
the sum specified in the undertaking, over and above all his 
debts and liabilities, exclusive of property exempt from exe- 
cution, The undertaking shall be filed with the clerk of the 
court. N 

Sec. T7. The order may be made to accompany the sum- 
“mons, or any time afterwards before judgment. It shall re- 
quire the sheriff of the county where the defendant may be 
found, forthwith to arrest him and hold him to bail in a speci- 
fied sum, and to return the order, at a time therein men- 
tioned, to the clerk of the court in which the action is 
pending. 

Sro. 78. The order of arrest, with a copy of the affidavit 
upon which it is made, shall be delivered to the sheriff, who, 
upon arresting the defendant, shall deliver to him a copy of 
the affidavit, and, also, if desired, a copy of the order of 
arrest. 

Seo. 79. The sheriff shall execute the order by arresting 
the defendant, and keeping him in custody until discharged 

law. 
"ene. 80. “The defendant, at any time before execution, 
shall be discharged from the arrest, either upon giving bail, 
or upon depositing the amount mentioned in the order of ar- 
rest, as provided in this chapter. 

Src. 81. The defendant may give bail, by causing a written 
undertaking to be executed by two or more sufficient sureties, 
stating their places of residence and occupations, to the effect 
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that they are bound in the amount mentioned in the order 
of arrest, that the defendant shall at all times render himself 
amenable to the process of the court, during the pendency 
of the action, and to such as may be issued to enforce the 
judgment therein; or that they will pay to the plaintiff the 
amount of any judgment which may be recovered in the 
action. gy 

Src. 82. At any time before judgment, or within ten days 
thereafter, the bail may surrender the defendant in their exon- 
eration; or he may surrender himself to the sheriff of the 
county where he was arrested. 

Sec. 83. For the purpose of surrenderirg’ the defendant, 
the bail at any time or place before they are finally charged, 
may themselves arrest him; or by a written authority, indorsed 
on a certified copy of the undertaking, may empower the 
sheriff to do so. Upon the arrest of the defendant by the 
sheriff or upon his delivery to the sheriff by the bail, or upon 
his own ‘surrender, the bail shall be exonerated; provided 
such arrest, delivery, or surrender, take place before the expir- 
ation of ten days after judgment; but if such arrest, delivery, 
or surrender, be not made within ten days after judgment, 
the bail shall be finally charged on their undertaking, and be 
bound to pay the amount of judgment within ten days 
thereafter. 

Sec. 84. If the bail neglect or refuse to pay the judgment 
within ten days after they are finally charged, an action may 
be commenced against such bail for the amount of such 
original judgment. 

Sec. 85. The bail shall also be exonerated by the death 
of the defendant, or his imprisonment in a territorial prison; 
or by his legal discharge from the obligation to render him- 
self amenable to the process. 

Src. 86. Within the time limited for that purpose, the 
sheriff shall file the order of arrest in the office of the clerk 
of the court in which the action is pending, with his return 
indorsed thereon; together with a copy of the undertaking of 
the bail. The original areas he shall retain in his pos- 
session until filed, as herein provided. The plaintiff, within ten 
days thereafter, may serve upon the sheriff a notice that he 
does not accept the bail, or he shall be deemed to have ac- 
cepted them, and the sheriff shall be exonerated. from lia- 
bility. If no notice be served within ten days, the original 
undertaking shall be filed with the clerk of the court. 

Sec. 87. Within five days after the receipt of notice, the 
sheriff or defendant may give to the plaintiff, or his attorney, 
notice of the justification of the same, or other bail (specifying 
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the place of residence and occupation of the latter), before a 
judge of the court, or probate judge, or county clerk, at a 
specified time and place; the time to be not less than five, nor 
more than ten days thereafter, except by consent of parties. 
In case other bail be given, there shall be a new undertaking. 
But no attorney or counsellor at law, sheriff clerk of any 
court, or other officer of any court shall be permitted to be- 
come bail in any action. 

Sec. 88. The qualifications of bail shall be as follows: 
First. Each of them shall be a resident within the county. 
Second. Each shall be worth the amount specified in the 
order of arrest, or the amount to which the order is reduced, 
as provided in this chapter, over and above his debts and lia- 
bilities, exclusive of property exempt from execution; but 
the judge, or county clerk, on justification, may allow more 
than two sureties to justify severally, in amounts less than 
that expressed in the order, ifthe whole justification be equiv- 
alent to that of two sufficient bail. 

Sec. 89. For the purpose of justification, each of the bail 
shall attend before the judge, or county clerk, at the time and 
place mentioned in the notice, and may be examined on oath, 
< on the part of the plaintiff, touching his sufficiency, in such 
manner as the judge or county clerk, in his discretion, may 
’ think proper. The examination shall be reduced to writing, 
and subscribed by the bail, if required by the plaintiff. 

Src. 90. If the judge, or clerk, find the bail sufficient, he 
he shall annex the examination to the undertaking, indorse 
his allowance thereon, and cause them to be filed, and the 
sheriff shall thereupon be exonerated from liability. 

Sec. 91. The defendant may, at the time of his arrest, 
instead of giving bail, deposit with the sheriff the amount 
mentioned. In case the amount of the bail be reduced, as 
provided in this act, the defendant may deposit such amount 
instead of giving bail. In either case, the sheriff shall give 
the defendant a certificate of the deposit made, and the de- 
fendant shall be discharged out of custody. 

Sec. 92. The sheriff shall, immediately after the deposit, 
pay the same into court, and take from the clerk receiving the 
same two certificates of such payment—the one of which he 
shall deliver or transmit to the plaintiff or his attorney, and 
the other to the defendant. For any default in makitig such 
payment, the same proceedings may be had on the official 
bond of the sheriff, to collect the sum deposited, as in other 
cases of delinquency. 

Szo. 98. If money be deposited, as provided in the last 
two sections, bail may be given, and may justify upon notice, 
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at any time before judgment; and on the filing of the under- 
taking and justification with the clerk, the money deposited 
shall be refunded by such clerk to the defendant. 

Sec. 94. Where money shall have been deposited, if it re- 
main on deposit at the time of the recovery of a judgment in 
favor of the plaintiff, the clerk shall, under the direction of 
the court, apply the same in satisfaction thereof, and, after 
satisfying the Judgment, shall refund the surplus, if any, to 
the defendant. If the judgment be in favor of the defendant, 
the clerk shall, under like direction of the court, refund to 
him the whole sum deposited and remaining unapplied. 

Sec. 95. If, after being arrested, the defendant escape or 
be rescued, the sheriff shall himself be liable as bail; but he 
may discharge himself from such liability by the giving and 
justification of bail, at any time before judgment. 

Sec. 96. If a judgment be recovered against the sheriff, 
upon his liability as bail, and an execution thereon be returned 
unsatisfied, in whole or in part, the same proceedings may be 
had on his official bond, for the recovery of the whole or any 
deficiency, as in other cases of delinquency. 

Src. 97. A defendant arrested may, at any time before jus- 
tification of bail, apply to the judge who made the order, or 
the court in which the action is pending, upon reasonable no- 
tice to the plaintiff, to vacate the order of arrest, or to reduce 
the amount of bail. If the application be made upon afi- 
davits on the part of the defendant, but not otherwise, the 
plaintiff may oppose the same by affidavits or other proofs, in 
addition to those on which the order of arrest was made. 

Sec. 98. If upon any such application, it shall satisfactorily 
appear that there was not sufficient cause for the arrest, the 
order shall be vacated; or, if it satisfactorily appear that the 
bail was fixed too high, the amount shall be reduced. 


CHAPTER II. 


CLAIMS FOR DELIVERY OF PERSONAL PROPERTY. 


Sec. 99. When claim may be made. 
100. Affidavit to obtain order for delivery. 
102, Proceedings on. 
103. Sureties excepting to. 
104. Defendant may require return, 
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Sec. 105. Justification of defendant’s securities. 
106. Qualification of sureties. 
107. Property concealed. 
108. Sheriff to keep property. 
109. Proceedings when property claimed by third party. 
110. Order and affidavit to be filed. 


Sec. 99. The plaintiff, in an action to recover the posses- 
sion of personal property, may, at the time of issuing the 
summons, or at any time before answer, claim the delivery of 
such property to him, as provided in this act. 

Sec. 100. Where a delivery is claimed, an affidavit shall 
be made by the plaintiff, or by some one in his behalf, show- 
ing: First. That the plaintiff is the owner of the property 
claimed (particularly describing it), or is lawfully entitled te 
the possession thereof. Second. That the property is wrong- 
fully detained by the defendant. Third. The allered cause 
of the detention thereof, according to his best knowledge, in- 
formation and belief. Fourth. That the same has not been 
taken for a tax, assessment or fine, pursuant to a statute; or 
seized under an execution, or an attachment against the pro- 
perty of the plaintiff; or, if so seized, that it is by statute ex- 
empt from such seizure. Fifth. The actual value of the 
property. = 

Sec. 101. The plaintiff or his attorney may thereupon, by 
an indorsement in writing upon the affidavit, require the sheriff 
of the county where the property claimed may be to take the 
same from the defendant. 

Src. 102. Upon a receipt of the affidavit and notice, with 
a written understanding executed by two or more sufficient 
sureties, approved by the sheriff, to the effect that they are 
bound to the defendant in double the value of the property, 
as stated in the affidavit for the prosecution of the action, for 
the return of the property to the defendant, if return thereof 
be adjudged, and for the payment to him of such sum as may 
from any cause be recovered against the plaintiff, the sheriff 
shall forthwith take the property described in the affidavit, 
if it be in the possession of the defendant or his agent, and 
retain it in his custody. He shall also, without delay, serve on 
the defendant a copy of the affidavit, notice and undertaking, 
by delivering the same to him personally, if he can be foun 
or to his agent, from whose possession the property is taken ; 
or if neither can be found, by leaving them at the usual place 
of abode of either, with some person of suitable age and dis- 
cretion; or if neither have any known place of abode, by 
poring them in the nearest post office, directed to the de- 

endant. : 
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Sec. 103. The defendant may, within two days after service 
of a copy of the affidavit and undertaking, give notice to the 
sheriff that he excepts to the sufficiency of the sureties. Ifhe 
fails to do so, he shall be deemed to have waived all objection 
to them. When the defendant excepts, the sureties shall jus- 
tify, on notice, in like manner as upon bail or-arrest; and the 
sheriff shall be responsible for the sufficiency of the sureties 
until the objection to them is either waived, as above provided, 
or until they justify. If the defendant except to the sureties, 
he cannot reclaim the property, as provided in the next 
section. i 

Szc. 104. At any time before the delivery of the property 
to the plaintiff, the defendant may, if he do not except to the 
sureties of the plaintiff, require the return thereof, upon giv- 
ing to the sheritf a written undertaking, executed by two or 
more sufficient sureties, to the effect that they are bound in 
double the value of the property, as stated in the affidavit of 
the plaintiff, for the delivery thereof to the plaintiff, if such 
delivery be adjudged, and for the payment to him of such sum 
as may, for any cause, be recovered against the defendant. If 
a return of property be not so required within five days after 
the taking and service of notice to the defendant, it shall be 
delivered to the plaintiff, except as provided in section one 
hundred and nine. 

Sec. 105. The defendant's sureties, upon notice to the 
plaintiff of not less than two nor more than five days, shall 
justify before a judge or county clerk, in the same manner as 
upon bail on arrest; and upon such justification, the sheriff 
shall deliver the property to the defendant. The sheriff shall 
be responsible for the defendant’s sureties until they justify, 
or untilthe justification is completed or expressly waived, and 
may retain the property until that time; butif they, or others 
in their place, fail to justify at the time and place appointed, 
he shall deliver the property to the plaintiff. 

Sec. 106. The qualification of sureties and their justifica- 
tion shall be such as are prescribed by this act in respect to 
bail upon an order of arrest. 

Sec. 107. If the property, or any part thereof, be concealed 
in a building or inclosure, the sheriff shall publicly demand 
its delivery; if it be not delivered, he shall cause the building 
or inclosure to be broken open, and take the property into his 
possession ; and, if necessary, he may call to his aid the power 
of the county. 

_ Sec. 108. When the sheriff shall have taken property,.as 
in this chapter provided, he shall keep itin a secure place, 
and deliver it to the party entitled thereto, upon receiving his 
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lawful fees for taking, and his necessary expenses for keeping 
the same. 

Sec. 109. If the property taken be claimed by any other 
person than the defendant, or his agent, and-such person make 
affidavit of his title thereto, or right of possession thereof, 
stating the grounds of such title, or right, and serye the same 
upon the sheriff, the sheriff shall not be béund to keep the 
property, or deliver it to the plaintiff, unless the plaintiff, on 
demand of him or his agent, indemnify the sheriff against 
such claim, by an undertaking, by two sufficient sureties, ac- 
companied by their affidavits that they are worth double the 
value of the property, as specified in the affidavit of the plain- 
tiff, over and above their debts and liabilities, exclusive of 
property exempt from execution; and no claim to such pro- 
perty, by any other person than the defendant, or his agent, 
shall be valid against the sheriff, unless so made. 

Sec. 110. The sheriff shall file the notice, undertaking 
and affidavit, with his proceedings thereon, with the clerk of 
the court in which the action is pending, within twenty days 
after taking the property mentioned therein, 


CHAPTER IY. 


INJUNCTIONS. 


Sec. 111. Defined. 
112. In what cases may be and when granted. 
114, After answer. 
115. Undertaking on. 
116. Order nisi for injunction. 
11%. Injunction to suspend business of corporation. 
118. Motion to dissolve or modify. 


Sec. 111. An injunction is a writ, or order, requiring a 
person to refrain froma particular act. The order, or writ, 
may be granted by the court in which the action is brought, 
or by the judge thereof, or by a probate judge; and when 
made by a judge, may be enforced as the order of the court. , 

Szo. 112. An injunction may be granted in the following 
cases: First. "When it shall appear by the complaint that the 
plaintiff is entitled to the relief demanded, and such relief, or 
any part thereof, consists in restraining the commission or 
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continuance of the act complained of, either for a limited 
period or perpetually. Second. When it shall appear by the 
complaint or aifidavit, that the commission or continuance 
of some act during the litigation would produce great or irre- 
parable injury to the plaintiff Third. When it shall appear 
during the litigation, that the defendant is doing, or threatens, 
or is about to do, or is procuring, or suffering to be done, 
some act in violation of the plaintiff’s rights, respecting the 
subject of the action, and tending to render the judgment 
ineffectual. 

Sec. 113. The injunction may be granted at the time of 
issuing the summons upon the complaint; and, at any time 
afterwards, before judgment, upon affidavits. The complaint, 
in the one case, and the affidavits in the other, shall show sat- 
isfactorily that sufficient grounds exist therefor. No injunc- 
tion shall be granted on the complaint, unless it be verified 
by the oath of the plaintiff, or some one in his behalf, that he, 
the person making the oath, has read the complaint, or heard 
the complaint read, and knows the contents thereof, and the 
same is true of his own knowledge, except the matters therein 
stated on information and belief, and that, as to those matters, 
he believes it to be trae. When granted on the complaint, a 
copy of the complaint, and verification attached, shall be 
served with the injunction; when granted upon affidavit, a 
copy of the affidavit shall be served with the injunction. 

Sec. 114. An injunction shall not be allowed after the de- 
fendant has answered, unless upon notice, or upon an order 
to show cause; but, in such case, the defendant may be re- 
strained until the decision of the court or judge granting or 
refusing the injunction. 

Sec. 115. On granting an injunction, the court or judge 
shall require, except where the people of the territory are a 
party plaintiff, a written undertaking on the part of the plain- 
- tif with sufficient sureties, to the effect that the plaintiff will 
pay to the party enjoined such damages, not exceeding an 
amount to be specified, as such party may sustain by reason 
of the injunction, if the court finally decide that the plaintiff 
was not entitled thereto. 

Sze. 116. Ifthe court or judge deem it proper that the 
defendant, or any of several defendants, shall be heard before 
granting the injunction, an order may be made requiring 
cause to be shown, at a specified time and place, why the 
injunction should not be granted; and the defendant may, 
in the meantime, be restrained.’ anA 

Sec. 117. An injunction to suspend the general and ordi- 
nary business of a corporation, shall not be granted, except by 
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the court; nor shall it be granted without due notice of the 
application therefor to the proper officers of the corporation, 
except when the people of this territory are a party to the 
proceedings. 

Sec. 118. If an injunction be granted without notice, the “ 
defendant, at any time before the trial, may apply, upon rea- 
sonable notice, to the judge who granted the injunction, or to 
the court in which the action is brought, to dissolve or modify 
the same. The application may be made upon the complaint 
and the affidavit on which the injunction was granted, or upon 
affidavit on the part of the defendant, with or without the 
answer. If the application be made upon affidavit on the 
part of defendant, but not otherwise, the plaintiff may oppose 
the same by affidavits or other evidence, in addition to those 
on which the injunction was granted. 

Szoc. 119. If upon such application, it satisfactorily ap- 
pear that there is not sufficient ground for the injunction, it 
shall be dissolved; or if it appear that the extent of the 
injunction is too great, it shall be modified. 


CHAPTER V. 


ATTACHMENT, 


Sec. 120. At what time may issue. 
121. Affidavit, what to show. 
122. Undertaking of Plaintiff. 
123. Writ, requirement of, several may issue. 
124. What property may be attached. 
125. How writ shall be executed. 
126. Property in hands of third party, how attached. 
127. Liability of third party. 
128, Examination of third party. 
129. Return of sheriff. 
130. Perishable property tobe sold. 
181. Property claimed by third party. 
13%. Judgment, how satisfied, notice of sale. 
134. Proceedings wheti execution returned unsatisfied. 
135. Proceedings when defendant recovers judgment. 
- 136. Discharge of attachment, when made. 
137. Undertaking of defendant. 
138. Plea in abatement. 


139. What to prove. FO 
140. Liability for issuing attachment. 


141, Return of sheriff. 
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Src. 120. The plaintiff, at the time of issuing the summons, 
or at any time afterwards, “may have the property of the de- 
fendant attached, as security for the satisfaction of any judg- 
ment that may be recovered, unless the defendant give secu- 
rity to pay such judgment, in the following cases: First. In 
an action upon a contract, express or implied, for the direct 
payment of money, which contract is made oy is payable in 
this territory, and is not secured by a mortgage, lein or pledge 
upon real or personal property; or if so secured, that such 
security has been rendered nugatory by the act of the defend- 
ant. Second. In an action upon a contract, express or im- 
plied, against a defendant not residing in this territory. 

Szo. 121. The clerk of the court shall issue the writ of at- 
tachment upon receiving an affidavit by, or on behalf of the 
plaintiff, which shall be filed, showing; First. That the de- 
fendant is indebted to the plaintiff, specifying the amount of 
such indebtedness ove¥ and above all legal set-offs and counter- 
claims, upon a contract, express or implied, for the direct pay- 
ment of money, and that such contract was made or is payable 
in this territory, and that the payment of the same has not’ ~ 
been secured by any mortgage, lein or pledge upon any real 
or personal property; or if so secured, that such security has 
been rendered nugatory by the act of the defendant; or, Sec- 
ond. That the defendant is indebted to the plaintiff, (specify- 
ing the amount of such indebtedness, as near as may be, over 
and above all legal set-offs and counter-claims,) and that the 
defendant is a non-resident of the territory ; and that the sum 
for which the attachment is asked, is an actual bona fide, exist- 
ing debt, due and owing from the defendant to the plaintiff, 
and that the attachment is not sought, and the action is not 
prosecuted to hinder, delay, or defraud any creditor or credit- 
ors of the defendant. 

Sec. 122. Before issuing the writ, the clerk shall require a 
written undertaking on the part of the plaintiff, in a sum not 
less than the amount claimed by the plaintiff, and not less, in 
any case, than two hundred dollars, with sufficient sureties to 
the effect, that if the defendant recover judgment, or if the 
attachment should be dismissed, the plaintiff will pay all costs 
that may he awarded to the defendant, and all damages which 
he may sustain by reason of the attachment, not exceeding the 
sum specified in the undertaking. 

Sec. 123. The writ shall be directed to the sheriff of any 
county in which property of such defendant may be, and re- 

uire him to attach and safely keep all the property of such 
efendant within his county, not exempt from execution, or 80 
much thereof as may be sufficient to satisfy the plaintiff’s de- 
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mand, the amount of which shall be stated in conformity with 
the complaint, unless the defendant give him security by the 
undertaking of at least two sufficient sureties, in an amount 
sufficient to satisfy such demand, besides costs; in which case, 
to take such undertaking. Several writs may be issued at the 
same time, to sheriffs of different counties. 

Src. 124. The rights or shares which the defendant may 
have in the stock of any corporation or company, together 
with the interests and profits thereon, and all debts due such 
defendant, and all other property in this territory of such de- 
fendant, not exempt from execution, may be attached, and if 
judgment be recovered, be sold to satisfy the judgment and 
execution. 

Sec. 125. The sheriff to whom the writ is directed and de- 
livered shall execute the same without delay; and if the un- 
dertaking mentioned in section one hundred and twenty-three 
be not given, as follows: First. Real property shall be at- 
tached by leaving a copy of the writ with the occupant 
thereof; or if there be no occupant, by posting a copy ina 
conspicuous place thereon, and filing a copy, together with a 
description of the property attached, with the recorder of the 
county. «Second. Personal property, capable of manual de- 
livery, shall be attached by taking it into custody. Third. 
Stock or shares, or interest in stock or shares, of any corpora- 
tion or company, shall be attached by leaving with the presi- 
dent, or other head of the same, or the secretary, cashier or 
managing agent thereof, a copy of the writ and a notice stating 
the stock or interest of the defendant is attached in pursuance 
of such writ. Fourth. Debts and credits, and other personal 
property not capable of manual delivery, shall be attached by 
leaving with the person owing such debts or having in his 
possession or under his control such credits or other personal 
property, a copy of the writ and a notice that the debts owing 
by him to the defendant, or the credits and other personal 
property in his possession or under his control, belonging to 
the defendant, are attached in pursuance of such writ. 

Sec. 126. Upon receiving information in writing from the 
plaintiff or his attorney that any person has in his possession 
or under his control any credits or other personal property 
belonging to the defendant, or is owing any debt to the de- 
fendant, the sheriff shall serve upon such person a copy of the 
writ and a notice that such credits or other property or debts, 
as the case may be, are attached in pursuance of such writ. ` 

Src. 127. All persons having in their possession or under 
‘their control any credits or other personal property belonging 
to the defendant, or owing any debts to the defendant at the 
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time of service upon them of a copy of the writ and notice, as 

rovided in the last two sections, shall be (unless such property 
be delivered up or transferred, or such debts be paid to the 
sheriff,) liable to the plaintiff for the amount of such credits, 
property or debts, until the attachment be discharged, or any 
judgment recovered by him be satisfied. 

Src. 128. Any person owing debts to the defendant, or 
having in his possession or under his contrél‘any credits or 
other personal property belonging to the defendant, may be 
required to attend before the court or judge, or a referee ap- 
pointed by the court or judge, and be examined on oath 
respecting the same. The defendant may also be required to 
attend for the purpose of giving information respecting his 
property, and may be examined on oath. The court or judge 
may, after such examination, order personal property, capable 
of manual delivery, to be delivered to the sheriff, on such 
terms as may be just—having reference to any leins thereon 
or claims against the same—and a memorandum to be given 
of all other personal property containing the amount and des- 
cription thereof. 

Sec. 129. The sheriff shall make a full inventory of the 
property attached, and return the same with the writ. To 
enable him to make such return, as to debts and credits at- 
tached, he shall request, at the time of service, the party owing 
the debt or having the credit to give him a memorandum, 
stating the amount and description of each; and if such mem- 
orandum is refused, he shall return the fact of refusal with 
the writ. The party refusing to give the memorandum may 
be required to pay the costs of any proceedings taken for the 
purpose of obtaming information respecting the amount and 
deseription of such debt or credit. ` 

Sec. 130. If any of the property attached be perishable, 
the sheriff shall sell the same, in the manner in which such 
property is sold on execution. The proceeds and other prop- 
erty attached by him, shall be retained by him to answer any 
judgment that may be recovered in the action, unless sooner 
subjected to execution upon another judgment, recovered pre- 
vious to the issuing of the attachment. Debts and credits 
attached may be collected by him if the same can be done with- 
out suit. The sheriff’s receipt shall be a sufficient discharge 
for the amount paid. 

Src. 131. The sheriff may deliver any of the property 
attached to the defendant or to any other person claiming it, 
upon his giving a written undertaking therefor, executed by 
two or more sufficient sureties, engaging to re-deliver it or pay 
the value thereof to the sheriff, to whom execution upon a 
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judgment obtained by the plaintif in that action may þe 
issued. If an action be brought upon such undertaking 
against the principal or his sureties, it shall be a defense that 
the property for which the undertaking was given did not, at 
the execution of the writ of attachment, belong to the defend- 
ant against whom it was issued. : 

Src. 182. If judgment be recovered by the plaintiff, the 
sheriff shall satisfy the same out of the property attached by 
him which has not been delivered to the defendant, or a 
claimant, as herein before provided, or subjected to execution 
on another judgment recovered previous to issuing the attach- 
ment, if it be sufficient for that purpose: First. By paying 
to the plaintiff the proceeds of all sales of perishable property 
sold by him, or of any debts or credits collected by him, or so 
much as shall be necessary to satisfy the judgment. Second. 
If any balance remain due, and an execution shall have been 
issued on the judgment, he shall sell under the execution so 
much of the property, real or personal, as may be necessary to 
satisfy the balance, if enough for that purpose remain in his 
hands. Notices of the sales shall be given, and the sales con- 
ducted as in other cases of sales on execution. 

Src. 133. If, after selling all the property attached by him 
remaining in his hands, roe applying the proceeds, together 
with the proceeds of any debts or credits collected by him, 
deducting his fees, to the payment of the judgment, any bal- 
ance shall remain due, the sheriff shall proceed to collect such 
balance as upon an execution in other cases. Whenever the 
judgment shall have been paid, the sheriff, upon reasonable 
demand, shall deliver over to the defendant the attached 
property remaining in his hands, and any proceeds of the 
property attached unapplied on the judgment. 

Src. 184. If the execution be returned unsatisfied, in 
whole or in part, plaintiff may prosecute any renee 
given pursuant to sections one hundred and twenty-three an 
one hundred and thirty-seven, or he may proceed as in other 
cases upon the return of an execution. 

Szoc.: 135. If the defendant recover judgment against the 
plaintiff, any undertaking received:in the action, all the pro- 
ceeds of sales and money collected by the sheriff, and all the 
property attached, remaining in the sheriff’s hands, shall be 
delivered to the defendant or his agent; the order of at- 
tachment shall be discharged, and the property released 
therefrom. 

Src. 186. Whenever the defendant shall have appeared in 
the action, he may apply, upon reasonable notice to the plain- 
tiff, to the court in which the action is pending, or to the judge 
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thereof, or to a probate j udge, for an order to discharge the 
same, upon the execution of the undertaking mentioned in 
the next section; and if the application be granted, all the ` 
proceeds of sales and moneys collected by the sheriff, and all 
the property attached remaining in his hands, shall be re- 
leased from the attachment, and delivered to the defendant 
upon the justification of the sureties on the undertaking, if 
required by the plaintiff. 

Sec. 187. Upon such application the defendant shall de- 
liver to the court or judge, an undertaking executed by at 
least two sureties, residents of the district, to the effect that 
the sureties will, on demand, pay to the plaintiff the amount 
of any judgment that may be recovered in favor of the plain- 
tiff in the action, not exceeding the sum specified in the 
undertaking, which shall be suflicient to satisfy the amount 
claimed by the plaintiff in his complaint, and the costs, The 
sureties may be required to justify, on such application before 
the judge or court, and the property attached shall not be re- 
leased from the attachment without their justification, if the 
same be required. 

Src. 188. In all cases, when property or effects have been 
attached, the defendant, or any creditor of the defendant in- 
terested, may file a plea in the nature of a plea in abatement, 
under oath, putting in issue the truth of the facts alleged in 
the affidavit on which the attachment was sued out. 

Sec. 189. Upon such issue, the plaintiff shall be held to 
prove that the facts alleged by him in said affidavit, as the 
grounds of the attachment, existed at the time of the issuance 
of the writ of attachment. 

Sec. 140. If the issue be found against the plaintiff, the 
attachment shall be dismissed at the cost of the plaintiff and 
his sureties shall thereafter be liable upon the bond for all 
damages sustained by the defendant, in consequence of the 
issuing of the attachment. 

Sec. 141. The sheriff shall return the writ of attachment 
with the summons, if issued at the same time; otherwise, 
within twenty days after its receipt, with a certificate of his 
proceedings indorsed thereon, or attached thereto. 
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CHAPTER V. 


DEPOSIT IN COURT. 


Sec. 142. Court may order subject matter to be. 
143. Appointment of receiver. 


Sec, 142. When it is admitted, by the pleading or examin- 
ation of a party, that he has in his possession, or under his 
control, any money or other thing capable of delivery, which, 
being the subject of the litigation, is held by him as trustee 
for another party, or which belongs, or is due to another party, 
the court may order the same, upon motion, to be deposited in 
court or delivered to such party, upon such conditions as may 
be just, subject to the further direction of the court. 

Src. 148. A receiver may be appointed by the court in 
which thesnit is pending, or bya judge thereof: First. Be- 
fore judgment, provisionally, on the application of either. 
party, when he establishes a prima facie right to the property, 
or to an interest in the, property which is the subject of the 
action, and which isin possession of an adverse party, and 
the property, or its rents and profits, are in danger of being 
lost or materially injured or impaired. Second. After judg- 
ment, to dispose of the property according to the judgment, 
or to preserveit during the pending of an appeal; and, Third. 
In such other cases as are in accordance with the practice of 
the courts of equity jurisdiction. 


TITLE VI. 
CHAPTER I. 


TRIAL AND JUDGMENT, 


Sec. 144. Judgment. 
145. How given, effect of. 
146. Against one of several defendants. 
147. Extent of relief. 
148. Dismissal of action, or nonsuit. 
149. Judgments on merits, 


Szo. 144, A judgment is the final determination of the 
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rights of the parties in the action or procecding, and may be 
entered in term or vacation. 

Src. 145. Judgment may be given for or against one or 
more of several plaintiffs, and for or against one or more of 
several defendants; and it may, when the justice of the case 
_ requires it, determine the ultimate rights cf the parties on 
-each side, as between themselves. N 

Src. 146. In an action against several defendants, the 
court may, in its discretion, render judgment against one or 
more of them, leaving the action to proceed against the others, 
whenever a several judgment is proper. 

Sec. 147. The relief granted to the plaintiff if there be no 
answer, shall not exceed that which he shall have demanded 
in his complaint; but, in any other case, the court may grant 
him any relief consistent withthe case made by the complaint 
and embaced within the issue. 

Sec. 148. An action may be dismissed or judgment of non- 
suit entered in the following cases: First. By the plaintiff 
himself, at any time before trial, upon the payment of costs, 
if a counter-claim has not been made, Ifa provisional remedy 
has been allowed, the undertaking shall thereupon be de- 
livered by the clerk to the defendant, who may have his action 
thereon. Second. By either party, upon the written consent 
of the other. Third. By the court, when the plaintiff fails to 
appear on the trial, and the defendant appears and asks for 
the dismissal. Fourth. By the court, when, upon the trial, 
aud before the final submission of the case, the plaintiff aban- 
dons it. Fifth. By the court, upon motion of the defendant, 
when, upon the trial, the plaintiff fails to prove a sufficient 
case for the jury. The dismissal in the first two subdivisions 
shall be made by an entry in the clerk’s register. Judgment 
may thereupon be entered accordingly. 

Sec. 149. In every case other than those mentioned in the 
last section, the judgment shall be rendered on the merits. 


CHAPTER IT. ` 
JUDGMENT UPON FAILURE TO ANSWER. 


Szo. 150. Judgment may be had, if the defendant fail to 
answer, as follows: First. In an action arising upon contract 
for the recovery of money or damages only, if no answer has 
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been filed with the clerk of the court within the time specified 
in the summons, or such further time as may have been 
granted, the clerk, upon application of the plaintift, shall enter 
the default of the defendant, and immediately thereafter enter 
judgment for the amount specified in the summons, including 
the costs, against the defendant, or against one or more of sev- 
eral defendants, in the cases provided for in section thirty-two. 
Second. In other actions, if no answer has been filed with the 
clerk of the court within the time specified in the summons, 
or such further time as may have been granted, the clerk shall 
enter the default of the defendant; and thereafter the plaintiff 
may apply, at the first or any subsequent term of the court, 
for the relief demanded inthe complaint. If the taking of 
an account, or the proof of any fact, be necessary to enable 
the court to give judgment or to carry the judgment into 
effect, the court may take the account or hear the proof, or 
may, in its discretion, order a reference for that purpose. And 
where the action is for the recovery of damages, in whole or 
in part, the court may order the damages to Be assessed by a 
jury; or if, to determine the amount of damages, the exami- 
nation of a long account be necessary, by a reference, as above 
provided. Third. In actions where the service of the sum- 
mons was by publication, the plaintiff, upon the expiration of 
the time designated in the order of publication, may, upon 
proof of the publication, and that no answer has been filed, 
apply for judgment; and the court shall thereupon require 
proof to be made of the demand mentioned in the complaint, 
and if the defendant be not a resident of the territory, shall 
require the plaintiff or his agent to be examined on oath re- 
specting any payments that have been made to the plaintiff, 
or to any one for his use, on account of such demand, and 
may render judgment for the amount which he is entitled to 
recover. 


CHAPTER III. 


OF ISSUES, AND THE MANNER OF THEIR DISPOSITION. 


Bec. 151, When an issue arises. 
152. Of Jaw, and of fact, 
154. Of law, how tried. 
165. Of fact, how tried. 
156, Entry of causes on calender. 
157. Eithor party may bring issue to trial. : 
158. Postponement of trial, 
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Sec. 151. An issue arises when a fact or conclusion of law 
is maintained by the one party, and controverted by the other. 
Issues are of two kinds: First. Oflaw. Seeond. Of fact. 

Sec. 152. An issue of law arises upon a demurrer to the 
complaint or answer, to some part thereof. 

Src. 158. An issue of fact arises: First. Upon a material 
allegation in the complaint controverted by the answer. Sec- 
ond. Upon new matters in the answer, except an issue of law 
is joined therem. 

Sec. 154. An issue of law shall be tried by the court, un- 
less it be referred, upon consent, as provided in chapter six of 
this title. . 

Src. 155. An issue of fact shall be tried by a jury, unless 
a jury trial is waived or a reference ordered, as provided in 
this act. Where there are issues both of law and faet to the 
same complaint, the issues of law shall be first disposed of. 

Sec. 156. The clerk shall enter causes upon the calendar 
of the court according to the date of the issue. Causés once 
placed on the calendar, for a general or special term, if not 
tried or heard at such term, shall remain upon the calendar 
from court to court, until finally disposed of. 

Sec. 157. Either party may bring the issue to trial or to a 
hearing, and, in the absence of the adverse party, (unless the 
court, for good cause, otherwise direct,) may proceed with his 
case and take a dismissal of the action ora verdict or judgment, 
as the case may require. 

Sec. 158. A motion to postpone a trial, on the ground of 
the absence of evidence, shall only be made upon affidavit 
showing the materiality of the evidence expected to be ob- 
tained and that due diligence has been used to procure it. 
The court may also require the moving party to state upon 
affidavit, the evidence which he expects to obtain; andif the 
adverse party thereupon admit that such evidence would be 
given, and that it be considered as actually given on the trial, 
or offered and overruled as improper, the trial shall not be 


postponed. 


CHAPTER IV. 
TRIAL BY JURY. 
ARTICLE I. FORMATION OF THE JURY, 


` 
- 


Sze. 159, Jury, how drawn. 
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Sec. 160. To be sworn, form of oath. 
161. Challenge to, and for cause. 
163. Challenge how tried. 


Sec. 159. When the action is called for trial by jury, the 
clerk shall prepare separate ballots, containing the names of 
the jurors summoned who have appeared and not been 
excused, and deposit them in a box. He shall then draw from 
the box twelve names, and the persons whose names are drawn 
shall constitute the jury. If the ballots become exhausted 
before the jury is complete, or if, from any cause, a juror, or 
jurors be excused or discharged, the sheriff shall summons, 
under the direction of the court, from the citizens of the 
county, and not from bystanders, so many qualified persons as 
may be necessary to complete the jury. The jury shall consist 
of twelve persons, unless the parties consent toa less number. 
The parties may consent to any number not less than three. 
Such consent shall be entered by the clerk in the minutes of 
the trial. 

Sec. 160. As soon as the jury is completed, an oath or 
affirmation shall be administered to the jurors, in substance 
that they, each of them; will well and truly try the matters in 
issue between , the plaintiff, and , the defendant, and 
a true verdict render according to the evidence. 

Sec. 161. Hither party may challenge the jurors, but when 
there are several parties on either side, they shall join in a 
challenge before it can be made. The challenge shall be to 
individual jurors, and shall either be peremptory or for cause. 
Each party shall be entitled to four peremptory challenges. 


Sec. 162. Challenges for cause may be taken on one or 
more of the following grounds: First. A want of any of 
the qualifications prescribed by statute to render a person com- 
petent as a juror. Second. Consanguinity or affinity within 
the third degree to either party. Third. Standing in the 
relation of guardian and ward, master and servant, employer 
and clerk, or principal and agent, to either party; or being a 
member of the family of either party; ora partner in business 
with either party; or being security on any bond or obligation 
for either party. Fourth. Having served as a juror or been 
a witness on a previous trial between the same parties for the 
same cause of action. Fifth. Interest on the part of the 
juror in the event of the action, or in the main question 
involved in the action, except the interest of the juror as a 
member or citizenofamunicipal corporation. Sixth. Having 
formed or expressed an unqualified opinion or belief as to the 
merits of the action. Seventh. The existence of a state of 
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mind in the juror evincing enmity against or bias to either 
arty. 

Sc. 163. Challenges for cause shall be tried by the court. 

The juror challenged, and any other person, may be examined 

as a witness on the trial of the challenge. 


has 
ARTICLE I. CONDUCT OF THE TRIAL. 


Sa. 164. Juror becoming sick. 
165. Charge to jury. 
166. Jury may decide in court, or retire ; duty of officer. 
167, What papers jury may take. 
168. Return of jury for instruction, and how given. 
169. Proceedings when jury discharged without verdict. 
170. Court may adjourn during absence of jury, sealed verdict. 
171. Verdict how given. 
172. May be corrected. . 
173. How recorded, juror disagreeing to be sent out again. 


Sec. 164. If, after the empanneling of the jury, and before 
verdict, a juror become sick, so as to be unable to perform his 
duty, the court may order him to be discharged. In that case, 
the trial may proceed with the other jurors, or a new jury may 
be sworn, and the trial begin anew; or the jury may be dis- 
charged, and a new jury then or afterwards empanneled. 

Sec. 165. In charging the jury, the court shall state to them 
all matters of law which it thinks necessary for their informa- 
tion in giving their verdict; and, if it state the testimony of 
the case, it shall also inform the jury that they are the exclu- 
sive judges of all questions of fact. The court shall furnish 
to either party, at the time, upon request, a statement in writ- 
ing of the points of law contained in the charge, or shall sign, 
at the time, a statement of such points prepared and submitted 
by the council of either party. 

Src. 166. After hearing the charge, the jury may either 
decide in court or retire for deliberation. IPfthey retire, they 
shall be kept together in a room provided for them, or some 
other convenient place, under the charge of one or more offi- - 
cers, until they agree upon their verdict, or are discharged by 
the court. The officer shall, to the utmost of his ability, keep 
the jury together, separate from other persons; he shall not 
suffer any communication to be made to them, or make any 
himself, unless by order of the court, except to ask them if 
they have agreed upon their verdict; and he shall not, before 
the verdict is rendered, communicate to any person the state . 
of their deliberations or the verdict agreed upon. 
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Src. 167. Upon retiring for deliberation, the jury may 
take with them all papers (except depositions) which have 
heen received as evidence in the case, or copies of such papers 
as ought not, in the opinion of the court, to be taken from the 
person ‘having them in possession; and they may also take 
with them notes of the testimony, or other proceedings on the 
trial, taken by themselves or any of them; but none taken 
by any other person. D 

Sec. 168. After the jury have retired for deliberation, if 
there be a dicagreement between them as to any part of the 
testimony, or if they desire to be informed of any point of law 
arising in the cause, they may require the officer to conduct 
them into court. Upon their being broughtinto court, the in- 
formation required shall be given in the presence of, or after 
notice to, the parties or counsel. 

Sec. 169. In all cases where a jury are discharged, or pre- 
vented from giving a verdict, by reason of accident, or other 
cause, during the progress of the trial, or after the cause is 
submitted to them, the action may be again tried immediately, 
or at a future time, as the court may direet. 

Szo. 170. “While the jury are absent, the court may ad- 
journ, from time to tithe, in respect to other business; but it 
shall nevertheless be deemed open for every purpose connected 
with the cause submitted to the jury, until a verdict is ren- 
dered, or the jury discharged. The court may direct the jury 
to bring in a sealed verdict, at the opening of the court, in 
case of an agreement during a recess, or adjournment for the 
day. A final adjournment 3f the court for the term shall dis- 
charge the jury. 

Sec. 171. When the jury shall have agreed upon their ver- 
dict, they shall be conducted into court by the officer having 
them in charge. Their names shall then be called, and they 
shall be asked by the court, or clerk, whether they have agreed 
upon their yerdict ; and if the foreman answer in the afirma- 
tive, they shall, on being required, declare the same. 

Sec. 172. If the verdict be informal, or-insufficient in not 
covering the whole issue or issues submitted, the verdict may 
be corrected by the jury, under the advice of the court, or the 
jury may be again sent out. 

Sro. 178. When the verdict ig given, and is not informal 
or insufficient, the clerk shall immediately record it in full, in 
the minutes, and shall read it to the jury, and inquire of them 
whether it be their verdict. If any juror disagree, the jury 
shall be again sent out; but if no disagreement be expressed, 
the verdict shall be complete, and the jury shall be discharged 
from. the case, 


g i 
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ARTICLE IH. -JHE VERDICT. 


Sec. 174. Kinds of verdict. 
176. When to find amount of recovery. 
177. Inaction to recover specific property. 
178. Entry in minutes. ` 

Sec. 174. The verdict of a jury is either general or special. 
A general verdict is that by which they pronounce generally 
upon all or any of the issues, either in favor of the plaintiff or 
defendant; a special verdict is that by which the jury find the 

. facts only, leaving the judgment to the court. The special 
verdict shall present the conclusions of fact as established by 
the evidence, and not the evidence to prove them; and those 
conclusions of fact shall so be presented as that nothing shall 
remain to the court but to draw from them conclusions of law. 

Sec. 175. In an action for the recovery of money only, or 
specific real property, the jury, in their discretion, may render 
a general or special verdict. In all other cases the court may 
direct the jury to find a special verdict in writing upon all or 
any of the issues, and in all cases may instruct them, if they 
render a general verdict, to find upon particular questions of 
fact to be stated in writing, and may direct a written finding 
thereon. The special finding or verdict shall be filed with the 
clerk and entered upon the minutes. Where a special finding 
of facts shall be inconsistent with the general verdict, the for- 
mer shall control the latter, and the court shall give judgment 
accordingly. 

Src. 176. When a verdict is found for the plaintiff, in an 
action for the recovery of money, or forthe defendant, when 
a counter-claim for the recovery of money is establised, exceed- 
ing the amount of the plaintifft’s claim as established, the jury 

_ shall also find the amount of the recovery. . 

\ Sze. 177. In an action for the recovery of specific personal 
property, if the property has not been delivered to the plain- 
tuff, or, the defendant, by his answer, claim a return thereof, 
the jury, if their verdict be in favor of the plaintiff, or if, be- 
ing in favor of the defendant, they also find that heis entitled 
to a return thereof, shall find the value of the property, and 
may at the same time assess the damages, if any are claimed 
in the complaint or answer, which the prevailing party has 
sustained by reason of the taking or detention of such property. 

Sec. 178. Upon receiving a verdict, an entry shall be made 
by the clerk in the minutes of the court, specifying the time 
of trial, the. names of the jurors and witnesses, and the ver- 
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dict; and where a special verdict is found, either the judg- 
ment rendered thereon, or, if the case be reserved for argu- 
ment or further consideration, the order thus reserving it. 


CHHPTER V. 


. TRIAL BY THE COURT. 


Src. 179. Jury trial may be waived. 
180. Decision of court. 
181. Chancery cases. 


Sec. 179. Trial by jury may be waived by the several par- 
ties to an issue of fact, in actions arising on contract, and with 
the assent of the court in other actions, in the manner follow- 
ing: First. By failing to appear at the trial. Second. By 
written consent, in person or by attorney, filed with the clerk. 
Third. By oral consent, in open court; entered in the min- 
utes. The court may prescribe by rule what shall be deemed 
a waiver in other cases. -> 

Nec. 180. Upon the trial of an issue of fact by the court; 
its decision shall be given in writing, and filed with the clerk, 
within ten days after the trial took place. In giving the deci- 
sion, the facts found and the conclusions of law shall be sepa- 
rately stated. Judgment upon the decision shall be entered 
accordingly. 

Sec. 181. Chancery cases may be tried by the court with 
or without the finding of a jury upon issue formed by the 
court; and on a judgment upon an issue of law, if the taking 
of an account be necessary to enable the court to complete 
the judgment, a reference may be ordered. 


CHAPTER VIL 
OF REFERENCES, AND TRIAL BY REFEREES, 


Sec, 182. Issus of Iaw and fact may be referred. 
183. When parties do not consent the court may. 
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Sec, 184. When issue require examination of long accounts. 
186. 


Reference not to consist of more than three. 
187. Qualification of. 
189. Report shall state facts and law separately, and shall file evidence re- 


ceived on trial. 
190. Either party may move to set aside judgment. 


Src. 182. AJl or any of the issues in the action, whether 
of fact or law, or both, may be referred, upon the written con- 
sent of the parties. 

Sec. 188. When the parties do not consent, the court may, 
upon the application of either, or of its own motion, direct a 
reference in the following cases : . 

Src. 184. When the trial of an issue of fact shall require 
the examination of along account on either side; in which 
case the referees may be directed to hear and decide the whole 
issue, or to report upon any specific question of fact involved 
therein; or, When the taking of an account shall be neces- 
sary for the information of the court, before judgment upon 
an issue of law, or for carrying a judgment or order into effect; 
or, When a question of fact other than upon the pleadings 
shall arise, upon motion or otherwise, in any stage of the action, 

Sec, 185. When it is necessary for the information of the 
court in a special proceeding. 

Sec. 186. A reference may be ordered to any person or 
persons, not exceeding three, agreed upon by the parties. It 
the parties do not agree, the court or Judge may appoint one 
or more, not exceeding three, 

Src. 187. When the appointment of referees is made by 
the court or judge, each referee shall be: First. Qualified as 
a, juror as provided by statute. Second. Competent asa juror 
between the parties. 

Src. 188. When the referees are chosen by the court, each 
party shall have the same right to challenge, as to such referees, 
to be made and determined in the same manner and with like 
effect, as in the formation of juries, except that neither party 
shall be entitled to a peremptory challenge. Subject to the 
limitations and directions prescribed in the order of reference, ` 
the trial by referees shall be conducted in the same manner as 
atrial by the eourt. They shall have the same power to grant 
adjournments, administer oaths, to preserve order, and punish 
all violations thereof, upon such trial, and to compel the at- 
tendance of witnesses, and to punish them for non-attendance, 
or refusal to be sworn or testify, as is possessed by the court. 

Src. 189. The report of the referees shall state the facts 
found, and when the order of reference includes an issue of 
law, it shall state the conclusions of law separately from the 


” 
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facts. The referees shall file with their report the evidence 
received upon the trial. If evidence offered by either party 
shall not be admitted on the trial, and the party offering the 
same except to the decision, rejecting such evidence at the 
time, the exception shall be noted by the referees, and they” 
shall take and receive such testimony and file it with the re- 
port. Whatever judgment the court may give upon-the report, 
it shall, when it appears that such evidence was frivolous or 
inadmissible, require that the party at whose instance it was 
taken and reported to pay all costs and disbursements thereby 
incurred. ` 
Sec. 190. The report shall be filed with the clerk. If it 
be filed in term time, either party may, within such time as 
may be prescribed by the rules of the court, or by special 
order, move to set the same aside or for judgment thereon, or 
such order or proceeding as the nature of the case may require. 
If the report be filed in vacation, the like proceedings may be 
had at the next term following. The court may affirm or set 
aside the report, either in whole or in part. If it affirm the 
report, it shall give judgment accordingly. If the report be 
set aside, either in whole or in part, the court may make an- 
other order of reference, as to all, or so much of the report as 
is set aside, to the original referees, or others, or it may find 
the facts and determine the law itself, and give judgment ac- 
cordingly. Upon a motion to set aside a report, the conclu- 
-sions thereot shall be deemed and considered as the verdict 


of a jury. 


CHAPTER VII. 
ARTICLE I. EXCEPTIONS. 


Szo. 191. Exception defined. 
192. How taken. 
191. When implied. 


Src. 191. An exception is an objection taken at the trial 
to a decision upon a matter of law, whether such trial be by 
jury, or in the admission of evidence, or in the charge to a 
jury, or at any other time from the calling of the action for 
trial to the rendering of the verdict or decision. .But no ex- 
ception shall be regarded on a motion for a new trial, or on an 
appeal, unless the exception be material, and affect the sub- 
stantial rights of the parties. , 
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Sec. 192. The point of the exception shall be particularly 
stated, and may be delivered in writing to the judge, or, if the 
arty require it, shall be written down by the clerk. When 
elivered in writing, or written duwn by the clerk, it shall be 
made conformable to the truth, or be at the time corrected 
until it is so made conformable. When not delivered in 
writing, or written down as above, it may be entered in the 
judge’s minutes, and afterwards settled in a statement of the 
case as provided in this act. 


Sec. 198. No particular form of exception shall be re- 
quired. The objection shall be stated, with so much of the 
evidence, or other matter, as is necessary to explain it, but no 
more; and the whole as briefly as possible. 


Sec. 194. When a cause has been tried by the court ‘or by 
referees, and the decision or report is not made immediately 
after the closing of the testimony, the decision or report shall 
be deemed excepted to on a motion for a new trial or on ap- 
peal, without any special notice that an exception is taken 
thereto, 


2 


ARTICLE II NEW TRIALS. 


Src. 195. Defined. 
196. For what cause granted. 
197. When application to be made on affidavit, 
198. .Prerequisites to motion for.” 
199. Application, when to be made. 


Sec. 195. A new trialis a re-examination of an issue of 
fact, in the same court, after a trial and decision by a jury, 
court or referees in actions at law; but, in chancery cases, 
such re-examination shall be called a re-hearing ; and motions 
for a new trial or re-hearing, as the case may be, shall be con- 
ducted. as in this article provided. 


Sec. 196. The former verdict or other decision may be va- 
cated, and a new trial or re-hearing granted, on the applica- 
tion of the party aggrieved, for any of the following causes 
materially affecting the substantial rights of such party : First. 
Irregularity in the proceedings of the court, jury or adverse 
party, or any order of the court or abuse of discretion b 
which either party was prevented from having a fair trial. 
Second. Misconduct of the jury. Third. Accident or sur- 
prise, which ordinary prudence could not have guarded against, 
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Fourth. Newly discovered evidence, material for the party 
making the application, which he could not, with reasonable 
diligence, have discovered and produced at the trial. Fifth. 

_ Excessive damages, appearing to have been given under the 
influence of passion or prejudice. Sixth. Insufficiency of the 
evidence to justify the verdict or other decision, or that it is 
against law. Seventh. Error in law, occurring at- the trial, 
aud excepted to by the party making the application. 

Sec. 197. When the application is made for a cause men- 
tioned in the first, second, third and fourth subdivisions of the 
last section, it shall be made upon affidavit; for any other 
cause it shall be made upon a statement prepared as provided 
in the next section. 

Sec. 198, The party intending to move for a new trial shall 
give notice of the same within two days after the trial, and 
shall, within five days after such notice, prepare and file with 
the clerk the affidavit required by the last section, or a state- 
ment of the grounds upon which he intends to rely. If no 
affidavit or statement be filed within five days after the notice, 
the right to move for anew trial shall be deemed waived. The 
statement shall contain. so much ot the evidence or reference 
thereto, as may be necessary to explain the grounds taken, and 
nomore. Such statement, when containing any portion of the 
evidence of the case, and not agreed to by the adverse party, 
shall be settled by the judge, upon notice. On the argument, 
reference may also be made to the pleadings, depositions and 
documentary evidence on file and to the minutes of the court. 
If the application be made upon affidavits filed, the adverse 
party may use counter-affidavits on the hearing. Any coun- 
ter-affidavits shall be filed with the clerk one day, at least, 
previous to the hearing. 

Sec. 199. The application for a new trial or re-hearing 
shall be made at the earliest period practicable, after filing the 
affidavit or statement. 


CHAPTER VIL. 


THE MANNER OF GIVING AND ENTERING JUDGMENT, 


Sec. 200. Judgment, how and when entered. 
201. Argument of case. 
202, Where counter-claims exceed demands of plaintiff. 
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Suc. 203. In action for recovery of personal property. 
204. Jadment book. © o 
205. Death of party. 
206. Judgment roll and lien of. 
208. Docket, how kept. 
209, To be kept open for inspection. 
210. Judgment lien in other counties, and duration of. 
911. Satisfaction of Judgment, how entered. oN 


Src. 200. “When trial by jury has been had, judgment shall 
be entered by the clerk in conformity to the verdict, within 
twenty-four honrs after the rendition of the verdict, unless the 
court order the case to be reserved for argument or further 
consideration, or grant a stay of proceedings. 

Sec. 201. When the case is reserved for argument or fur- 
ther consideration, as mentioned in the last section, it may be 
brought by either party before the court for argument. 

Sec. 202, If a counter-claim, established at the trial, ex- 
ceed the plaintiff's demand, so established, judgment for the 
defendant shall be given for the excess; or, if it appear that 
the defendant is entitled to any other affirmative relief, judg- 
ment shall be given accordingly. 

Src. 203. In an action to recover the possession of personal 
property, judgment for the plaintiff may be for the possession 
or the value thereof, in case a delivery cannot be had, and 
damages for the detention. If the property have been deliv- 
ered to the plaintiff, and the defendant claim a return of the 
property, judgment for the defendant may be for a return of 
the property, or the value thereof, in case a return cannot be 
had, and damages for taking and withholding the same. 

Sc. 204. The clerk shall keep among the records of the 
courta book for the entry of judgments, to be called the 
“Judgment Book,” in which each judgment shall be entered, 
and shall specify clearly the relief granted, or other determin- 
ation of the action. 

Sxc. 205. Ifa party die after a verdict or decision upon. 
any issue of fact, and before judgment, the court may, never- 
theless, render judgment thereon. Such judgment shall not 
be a lien on the real property of the deceased party, but shall 
be payable in the course of administration on his estate. - 

Sec. 206. Immediately after entering the Judgment, the 
clerk shall attach together and file the following papers, which 
shall constitute the judgment roll: First. In case the com- 
plaint be not answered by any defendant, the summons, with 
the affidavit or proof of service and the complaint, that the 
default of the defendant in not answering was entered, and a 
copy of the judgment. Second, In all other cases, the sum- 
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mons, pleadings, and a copy of the judgment, and any orders 
relating tọ 4 change of the parties. 

Szo. 208! Immediately after tiling the judgment-roll, the 
clerk shall make proper entries of the judgment, under appro- 
priate heads, in the docket kept by him; and from the time 
the judgment is docketed it shall become a lien upon all the 
real property of the judgment debtor, not exempt fiom exe- 
cution, in the county, owned by him at the time or which he 
may afterwards acquire, until the said lien expires. The lien 
shall continue for two years, unless the judgmentis previously 
satisfied. 

Sec. 208. The docket mentioned in the last section is a 
book which the clerk shall keep in his office, with each page 
divided into eight columns, and headed as follows: Judgment 
Debtors; Judgment Creditors; Judgment; Time of Entry; 
Where entered in Judgment Book; Appeals, when taken; 
Judgment of Appellate Court; Satisfaction of Judgment, 
when entered. If judgment be for recovery of money or 
damages, the amount shall be stated in the docket under the 
head of Judgment; if the judgment be for any other relief, a 
memorandum of the general character of the relief granted 
shall be stated. The names of the defendants shall be en- 
tered in the docket in alphabetical order. 


Sec. 209. The docket kept by the clerk shall be open at 
all times, during office hours, for the inspection of the public, 
without charge; and it shall be the duty of the clerk to ar- 
range the several dockets kept by him in such a’manner as to 
facilitate their inspection. 


Seo. 210. A transcript of the original docket, certified by 
the clerk, may be filed with the recorder of any other county ; 
and from the time of the filing, the judgment shall become a 
lien upomall the real property of the judgment debtor, not 
exempt from execution in such county, owned by him at the 
time or which he may afterwards acquire, until the said lien 
expires. The lien shall continue for two years, unless the 


judgment be previously satisfied. 


Src. 211. - Satisfaction of a judgment may be entered in 
the clerk’s docket upon an execution returned satisfied, or 
upon an acknowledgment of satisfaction filed with the clerk, 
made in the manner of an acknowledgment of a conveyance 
of real property, by the judgment creditor; or within one 
year after the judgment, by the attorney, unless a revocation 
of his authority be previously filed. Whenever a judgment 
shall be satisfied in fact, otherwise than upon an execution, it 
shall be the duty of the party or attorney to give such ac- 
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knowledgment; and, upon motion, the court may compel it, 
or may order the entry of satisfaction to be made without it. 


TITLE VII. 


OF THE EXECUTION OF JUDGMENT IN CIVIL ACTIONS. 


< 


CHAPTER L 


THE EXECUTION. 


[Sec. 212. Limit for issue of writ of 
213. Forms of, and whatto contain. 
214. On judgment on joint contract. 
215. When returnable. 
216. When judgment requires performance of other acts than payment, etc. 
217. How issued after five years. 
ZIS. After death of party. 
210, May issue to different counties. 
220. Property liable to. 
221. Beal and personal property belonging to married woman. 
222. What property is exempt from execution or attachment. 
223. May waive. 
224. Defendant may select. ‘ 
225. When property levied upon is claimed to be exempt. 
226. How satisfied. 
227. Sale of property, notice how given. 
222, Penalty for selling without notice. 
223. Sales how made. 
230. Purchaser refusing to pay, property to be resold. 
231. Proceedings to enforce payment of loss of re-sale. 
232. Amount for which officer is liable. 
233. Certificate of sale, etc. 
235. Sale of real estate, when absolute. 
236. When subject to redemption. 
237. Redemption, how made. 
241. Waste may be restrained. 
242. Bents and profits. 
243. When purchaser may recover price paid from judgment creditor. 


Src. 212. The party in whose favor judgment is given, 
may, at any time within five years from the entry thereof, 
issue a writ of execution for its enforcement, as prescribed in 
this chapter of this act. i i 
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Sec. 213. The writ of execution shall be issued in the name 
of the people of the United States of the territory of Idaho, 
sealed with the seal of the court, and subscribed by the clerk, 
and shall be directed to the sheriff, and shall intelligibly refer 
to the judgment, stating the court, the county where the 
judgment roll is filed, the names of the parties, the judgment, 
and, if it be for money, the amount thereof, and the amount 
actually due thereon, and shall require the sheriff substantially 
as follows: First. If it be against the property of the judg- 
ment debtor, it shall require che sheriff to satisfy the, judg- 
ment, with interest out of the personal property of such debtor, 
and if sufficient personal property cannot be found, then out 
of his real property; or, if the judgment be a lien upon real 
property, then out of the real property belonging to him on 
the day the judgment was docketed ; or, if the execution be 
issued to a county other than the one in which the judgment 
was recovered, on the day when the transcript of the docket 
was filed in the office of the recorder of such county, stating 
such day, or at any time thereafter. Second. If it be against 
real or personal property, in the hands of the personal repre- 
sentatives, heirs, deviseeg, legatees, tenants of real property, 
or trustees, it shall require the sheriff to satisfy the judgment, 
with interest, out of such property. Third. “If it be against 
the person of the judment debtor, it shall require the sheriff 
to arrest such debtor, and commit him to the jail of the county 
until he pay the judgment with interest, or be discharged 
according to law. Fourth. If it be for the delivery of the 
possession of real or personal property, it shall require the 
sheriff to deliver the possession of the same, particularly des- 
cribing it, te the party entitled thereto, and may at the same 
time, require the sheriff to satisfy any costs, damages, rents or 
profits recovered by the same judgment, out of the personal 
property of- the party against whom it was rendered, and the 
value of the property for which the judgment was recovered, 
to be specified therein, if a delivery thereof cannot be had ; 
and if sufficient personal property cannot be found, then out 
of real property, as provided in the first subdivision of this 
section. 


Sec. 214. When a writ of execution is issued on a judg- 
ment recovered against two or more persons, in an action upon 
a joint contract, in which action all the defendants were not 
served with summons, or did not appear, it shall direct the 
sheriff to satisfy the judgment out of the joint property of all 
the defendants, and the individual property only of the defend- 
ants who were served, or whoappeared inthe action. In other 
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respects, the writ shall contain the directions specified in the 
first subdivision ot the last section. 

Src. 215. The execution may be made returnable at any 
time, not less than five, nor more than sixty days after its 
receipt by the sheriff, to the clerk with whom the judgment 
roll is filed. 

Sec. 216. Where judgmentrequires the payment of money 
or the delivery of real or personal property, the same shall be 
enforced, in those respects, by execution. Where it requires 
the performance of any other act, a certified copy of the judg- 
ment may be served upon the party against whom it is given, 
or upon the person or officer who is required thereby, or by 
law to obey the same, and his obedience thereto enforced. 

Sec. 217. After the lapse of five years from the entry of 
judgment, an execution shall be issued only by leave of the 
court, on motion. Such leave shall not be given, uuless it be 
established by the oath of the party, or other proof, that the 
judgment, or some part thereof, remains unsatisfied and due. 

Sec. 218. Notwithstanding the death ofa party after the 
judgment, execution thereon against his property may, upon 
permission granted by the probate court, be issued and 
executed in the same manner, and with the same effect, as if 
he were still living. 

Src. 219. Where the execution is against the property of 
the judgment debtor, it may be issued to the sheriff of any 
county in the territory. Where it requires the delivery of 
real or personal property, it shall be issued to the sheriff of the 
county where the property, or some part thereof is situated. 
Executions may be issued at the same time, to different 
counties. - . 

Sec. 220. All goods, chattels, moneys and other property, 
real and personal, of the judgment debtor, not exempt by law, 
and all property and rights of property seized and held under 
attachment in the action, shall be liable to execution. Until 
a levy, property shall not be affected by the execution. Shares 
and interests in any corporation or company, and debis and 
credits, and other property not capable of mannal delivery, 
may be attached on execution in like manner as upon writs of 
attachment. Gold dust, and gold and silver bullion, shall be 
returned by the officer as so much money collected at its cur- 
rent value, without exposing the same to sale. 

Src. 221, Allreal and personal estate belonging to any 
married woman atthe time of her marriage, and all which 
she may have acquired subseqnently to such marriage, or to 
which she shall have after become entitled in her own right, 
and all her personal earnings, and all the issues, rents and 
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profits of such real estate, shall not be liable to attachment for 
or execution upon any liability or judgment against the hus- 
band, so long as she or any minor child of her body shall be 
living: Provided, That her separate property shall be liable 
for debts owing by her at the time of her marriage. 

Sec. 222. The following property shall be exempt from 
execution or attachment, except as is hereafter specially pro- 
vided: First. A homestead, not exceeding three thousand 
dollars in value, to include the dwelling house and other 
buildings and the land orlots upon which they stand. Second. 
All wearing apparel of every person and family. Third. All 
private libraries, musical instruments, family pictures and 
keepsakes. Fourth. To each household, two beds and bed- 
diug, and one additional bed and bedding for every two mem- 
bers of the family, and other household goods and utensils 
and furniture not exceeding two hundred and fifty dollars in 
value. Fifth. To each householder, one horse, two cows, 
with their calves, ten swine, to stands of bees, one Lundred 
domestic fowls, and provisions and feed for the comfortable 
maintenance of such household and family for six months: 
Provided, That in case such householder shall not possess or 
shall not desire to retain the animals named above, he may: 
select from his stock and retain other animals, not to exceed 
three hundred dollars in value. Sixth. To a farmer, the 
tools, implements and farming utensils actually used about 
the farm, two yoke of oxen, with yokes and chains, or one 
span of horses, with harness, and one wagon. Seventh. To 
a mechanic, the tools and instruments used to carry on the 
trade, occupation or business in which he is engaged for his 
support, or the support of his family; also, material -not ex- 
ceeding in value two hundred dollars. Eighth. To physi- 
cians, their libraries and medicines, of the yalue of two hun- 
dred dollars. Ninth. To attorneys, clergymen, teachers and 
other professional men, their libraries. Tenth. All property 
of the territory, or of any county, incorporated city, town or 
village therein, or of any public or municipal corporation of 
like character. Eleventh. Al fire-arms kept for the use of 
any person or family. Twelfth. To any person, a skiff or 
small boat, with its oars, sails and rigging, not exceeding in 
value fifty dollars. Thirteenth. The tent and furniture, 
including a table, camp stools, bed and bedding of a miner; 
his rocker, shovels, spades, picks, wheelbarrows, pumps and 
other instraments used in mining, with provisions necessary 
for his support for three months. Fourteenth. A sufficient 
quantity of hay or grain or feed for keeping for fonr months, 
the animals mentioned in the several subdivisions of this sec- 
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tion as exempted from ‘execution and attachment. But no 
article of property mentioned in this section shall be exempt 
from an execution issued upon a mortgage thereon, or for any 
tax levied thereon, or for any judgment for the purchase money 
thereof: Provided, That no mortgage made bya married man 
of any property exempted from execution and attachment by 
this act, shall be of any validity unless the wife shall join in 
such mortgage, and the same be witnessed and acknowledged 
by her as is required in case of a deed conveying her interest 
in real estate. 

Src, 223. Any single man, or a married man, his wife 
joining him in the waiver, may waive the-benefit, if they act 
by an agreement in writing, to be witnessed and acknowledged 
in the manner required in a deed conveying real estate. 

Sec. 224. In all cases the defendant himself may select the 
property which is exempt. 

Src, 225. When a sheriff or other officer has levied upon 
or attached, or is about to levy upon or attach personal pro- 
perty which is claimed to be by law exempt from execution or 
attachment, the sheriff or other officer shall, if required by the 
person claiming, forthwith summon three disereet and disin- 

‘terested men, having the qualifications of jurors and resident 
in the vicinity where the property is found, and administer to 
them an oath impartially to examine and determine how much, 
if any of said property is so exempt. Such persons shall have 
full power to summon witnesses, administer the necessary 
oaths, and adjourn from time to time, not longer than three 
days in all, ‘hey shall also have power to appraise the prop- 
erty claimed, and the other property of the claimant, so far as 
may be necessary to determine what portion of it is exempt. 
They shall deliver their decision to the sheriff in writing, and 
he shall forthwith deliver to the person claiming, such as is by 
them decided exempt from execution; but nothing in this 
section contained shall prevent the person claiming the prop- 
erty from giving a bond and trying his right before the district 
court, as is provided in cases for trying the right of property 
claimed by other persons than the judgment debtor. 

Bec. 226. The sheriff shall execute the writ against the 
property of the judgment debtor, by levying on a sufficient 
amount of property, if there be sufficient; collecting or sell- 
ing the things in action, and selling the other property, and 
paying to the plaintiff or his attorney so much of the proceeds 
as will satisfy the judgment, or depositing the amount with 
the clerk of the court; any excess in the proceeds over the 
judgment and the sheriff’s fees shall be returned to the judg-, 
ment debtor. When there is more property of the judgment 
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debtor than is sufficient to satisfy the judgment and the sher- 
iff’s fees, within the view of the sheriff, he shall levy on only 
such part of the property as the judgment debtor may indi- 
cate: Provided, That the judgment debtor be present and in- 
dicate at the time of the levy, such part: And, Provided, That 
the property indicated be amply sufficient to satisfy such judg- 
ment and ives. satis 

Src. 227. Before the sale of property, on execution, notice 
thereof shall be given as follows: First. In case of perisha- 
ble property, by posting written notice of the time and place 
of sale in three public places of the township or city where the 
sale is to take place, for such a time as may be reasonable, con- 
sidering the character and condition of the property. Second. 
In case of other personal property, by posting a similar notice 
in three public places of the township or city where the sale is 
to take place, not less than five nor more than ten days succes- 
sively. In case of real property, by posting a similar notice, 
particularly describing the property, for twenty days succes- 
sively, in three public places of the township or city where the 
property is situated, and also where the property is to be sold; 
and publishing a copy thereof once a week, for the same pe- 
riod, in a newspaper in the county, if there be one. 


Src. 228. An officer selling without the notice prescribed 
by the last section shall forfeit five hundred dollars to the ag- 
grieved party, in addition to his actual damages; and a person 
wilfully taking down or defacing the notice posted, if done be- 
fore the sale or the satisfaction of the judgment (if the judg- 
ment be satisfied before sale), shall forfeit five hundred dollars. 


Sec. 229. All sales of property under execution shall be 
made at auction, to the highest bidder, and shall be made be- 
tween the hours of nine in the morning and five in the after- 
noon; after sufficient property has been sold to satisfy the ex- 
ecution, no more shall be sold. Neither the officer pone 
the execution nor his deputy shall become a purchaser at suc 
sale. When the shle is of personal property, capable of man- 
ual delivery, it shall be within view of those who attend the 
sale, and be sold in such parcels as are likely to bring the highest 
prices; and when the sale is of real property, and consists 
of several known lots or parcels, they shall be sold separately ; 
or when à portion of sack real property is claimed by a third 
person, and he requires it to be sold separately, such portion 
shall be thus sold. The judgment debtor, if present at the 
sale, may also direct the order in which property, real or per- 
sonal, shall be sold, when such property consists of several 
known lots-or parcels, or of articles which can be sold to ad- 
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yantage separately; and the sheriff shall be bound to follow 
such directions. . . 

Sec. 230. If a purchaser refuse to pay the amount bid by 
him for property struck off to him ata sale under execution, 
the officer may again sell the property, at any time, to the 
highest bidder; and if any loss be occasioned thereby, the 
officer may recover the amount of such loss, with costs, by . 
motion, upon previous notice of five days, before any court or 
before any justice of the peace, if the same shall not exceed 
his jurisdiction. 

Sec. 281. Such court or justice shall proceed ina summ 
manner to give judgment, and issue execution therefor forth- 
with; but the defendant may claima jury. And the same 
proceeding may be had against any subsequent purchaser, who 
may refuse to pay; and the officer may, in his discretion, 
thereafter reject the bid of any person so refusing. 

Sec. 232. The two preceding sections shall not be con- 
strued to make the officer liable for any more than the amount 
bid by the second or subsequent purchasers, and the amount 
collected from the purchaser refusing to pay. 

Sec. 283. When the purchaser of any personal property, 
capable of manual delivery, shall pay the purchase money, the 
officer making the sale shall deliver to the purchaser the pro- 
perty, and, if desired, shall execute and deliver to him a cer- 
tificate of the sale and payment. Such certificate shall con- 
vey to the purchaser all the righi, title and interest which the 
debtor had in and to such property on the day the execution 
was levied. 

Sec. 234. When the purchaser of any personal property 
not capable of manual delivery, shall pay the purchase money, 
the officer making the sale shall execute and deliver to the 
purchaser a certificate of sale and payment, Such certificate 
shall convey to the purchaser all right, title and interest which 
the debtor had in and to such property on the day the execu- 
tion was levied. 

Sec. 235. Upon asale of real property, When the estate is 
less than a leasehold of two years’ unexpired term, the sale 
shall be absolute. In all other cases, the real property sold 
shall be subject to redemption, as provided in this act. The 
officer shall give to the purchaser a certificate of the sale, con- 
‘taining: First. A particular description of the real property 
sold, Second. The price paid for each distinct lot or parce 
Third. The whole price paid. Fourth. When subject to 
redemption, it shall be so stated. A duplicate of such certifi- 
eate shall be filed with the recorder of the county. 

Sse, 236. Property sold subject to redemption, as pro 


CIVIL PRACTICE ACT. ; 129 


vided in the last section, or any part sold separately, may be 
redeemed in the manner hereinafter provided, by the following 

ersons, or their successorsin interest: First. The judgment 

ebtor, or his successor in interest, in the whole or any part 
of the property. Second. A creditor, having a lien by judg- 
ment or mortgage on the property sold. The persons men- 
tioned in the second subdivision of this section are in this act 
termed redemptioners. 

Szc. 237. ‘The judgment debtor, or a redemptioner, may 
redeem the property from the purchaser within six months 
after the sale, on paying the purchaser the amount of his pur- 
chase, with eighteen per cent. thereon in addition, together 
with the amount of any assessments or taxes which the pur- 
chaser may have paid thereon; and if the purchaser be also a 
creditor, having a lien prior to that of the redemptioner other 
than the judgment under which the purchase was made, the 
amount of such lien with interest. 

Sec. 238. If the property be so redeemed by a redemp- 
tioner, either the judgment debtor, or any other redemptioner 
may, within sixty days after the last redemption, again redeem 
it from the last redemptioner, on paying the sum paid on such 
last redemption, with four per cent. thereon in addition, and 

~the amount of any assessments or taxes, which the said last 
redemptioner may have paid thereon, after the redemption by 
him, with interest on such amount; and the amount of any 
liens held by said last redemptioner prior to his own, with 
interest in addition: Provided, That the judgment under 
which the property was sold need not be paid as alien. The 


property may be again redeemed, and as often as the debtor ~ 


or a redemptioner, within sixty days after thelast redemption, 
pay the amount of the last redemption, with four per cent. 
thereon in addition, and the amount of any assessments or 
taxes which the said last previous redemptioner paid after the 
redemption by him, with interest thereon; and the amount 
of any liens other than the judgment under which the property 
was sold, held by the said last redemptioner, previous to his 
own, with interest. Notice of redemption shall be given to 
the sheriff. If noredemption be made within six months after 
sale, the purchaser or his assignee shall be entitled to a con- 
veyance; or, jf so redeemed, whenever sixty days have 
elapsed, and no other redemption has been madé, and notice 
thereof given, the time for redemption shall have expired, and 
the last redemptioner, or his assignee, be entitled toa sheriff’s 
deed. If the debtor redeem at any time before the time for 
redemption expires, the effects of the sale shall be terminated, 
and he be restored to his estate. 


9 
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Sec. 239. The payment mentioned in the last two sections 
may be made to the purchaser or redemptioner as the case 
may be, or for him, to the officer who made the sale, and a 
tender of the money shall ‘be equivalent to payment. 

Src. 240. A redemptioner shall produce to the officer, or 
person from whom he seeks to redeem, and serve with his 
notice to the sheriff: First. A copy of the docket of the 
judgment under which he claims the right to redeem, certified 
by the clerk of the court, or of the county where the judg- 
ment is docketed; or if he redeem upon a mortgage or other 
lien, a note of the record thereof, certified by the recorder. 
Second. A copy of any assignment necessary to establish his 
claim, verified by the affidavit of himself, or of a subscribing 
witness thereto; and, Third. An affidavit by himself, or his 
agent, showing the amount then actually due on the lien. 

Szo. 241. Until the expiration of the time allowed for 
redemption, the court may restrain the commission of any 
waste on the property, by order granted, with or without 
notice, on the application of the purchaser or the Judgment 
ereditor. Butit shall not be deemed waste for the person in 
possession of the property at the time of sale, or entitled to 
possession afterwards, during the period allowed for redemp- 
tion, to continue to use it in the same manner in which it was 
previously used, or to use it in the ordinary course of husbandry, 
or to make the neeessary repairs of buildings thereon, or to . 
use wood or timber on the property therefor, or for the repair 
of fences, or for fuel in his family, while he occupies the 
property. 

Src. 242. The purchaser from the time of sale until a 
redemption, and a redemptioner, from the time of his redemp- 
tion, until another redemption, shall be entitled toreceive from 
the tenant in possession the rents of the property sold, or the 
value of theuse and occupation thereof: Provided, That in 
case the property shall be redeemed as provided in this act, the 
amount of such rents and profits which may have been received. 
by such purchaser or redemptioner, or which said purchaser or . 
remptioner may have been entitled to claim or receive, unless 
such claim shall be released to the person claiming such right 
of redemption, shall be deducted from the amount which such 
purchaser or redemptioner may have been entitled to receive 
on such redemption. i 

Sec. 243. the purchaser of real property sold on execu- 
tion, or his successor in interest, be evicted therefrom, in con- 
sequence of irregularity in the proceedings concerning the 
sale or of the reversal or discharge of the Judgment, he may 
recover the price paid, with interest, from the judgment cred- 
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itor. If the purchaser of property at sheriffs sale, or his suc- 
cessor in interest, fail to recover possession in consequence of 
irregularity in the proceedings concerning the sale, or because 
the property sold was not subject to execution and sale, the 
court having jurisdiction thereof shall, on petition of such 
patty in interest, or his attorney, revive the original judgment ` 
for the amount paid by such purchaser at the sale, with interest ` 
thereon, from the time of payment, at the same rate that the 
original judgment bore; and when so revived, the said judg- 
ment shall have thé same effect asthe original judgment of 
said court, of that date, and bearing interest as aforesaid; and 
any other or after acquired property, rents, issues or profits of 
the said debtors, shall be liable to levy and the sale under 
execution in satisfaction of such debt; Provided, That no 
- property of such debtor sold, bona fide, before the filing of such 
petition, shall be subject to the lein of said judgment; And, 
provided further, That notice of the fling of such petition shall 
be made by filing a notice thereof in the recorder’s office of 
the county where such property may be situated ; and that 
said judgment shall berevived in the name of the original 
plaintiff or plaintiffs, for the use of said petitioner, the party 
in interest. AJ sales ‘ordered by the court shall be conducted 
in the same manner as sales upon execution. 


CHAPTER I. 
CLAIM TO PROPERTY LEVIED UPON AND ATTACHED. 


Sec. 244, When other than judgment debtor claims property. 
245. Officer shall return papers to clerk of district court whe shall place the 
same on docket for trial. 
246. Person claiming property shall be plaintiff. 
247. If claimant fail to maintain his title, judgment shall pe rendered against 


Ate 


Sec, 244. When any other than the judgment debtor shall 
claim property levied upon or attaehed, he may have the right 
to demand and receive the same from the sheriff or other 
officer making the attachment or levy, upon his making an 
affidavit that the property is his, or that he has a right to the 
immediate possession thereof, stating on oath the value thereof, 
and giving to the sheriff or officer a bond, with sureties, in 
doubts the value of such property, -conditioned that he will 
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appear at the next term of the district court in which the pro- 
perty was seized, which shal commence ten days or more after 
the bond is accepted by the sheriff or other officer, and make 
good his title to the same, or that he will return the property 
or pay its value to the said sherif or other officer. If the 
sheriff or other officer require it, the sureties shall justify, as 
in other cases; and in case they do not so justify when re- 

uired, the sheriff or officer shall retain the property. If the 
sheriff or officer do not require the bail to justify, he shall 
stand good for their sufficiency. He shall date and endorse 
his acceptance on the bond. 

Sec. 245. The officer shall return the affidavit, bond and 
justifieation, if any, to the office of the clerk of the district 
court, and the clerk shall place the same upon his trial docket 
at the first term, which shall commente ten days or more after 
it was accepted by the sheriff or officer, as above provided for, 
and it shall stand for trial at that term. 

Sec. 246. The person claiming the property shall be 
laintiff and the sheriff and plaintiff in the execution 
efendants. 

Sec. 247. If the claimant makes good his title to the pro- 
erty, the bond shall be canceled; if to a portion thereof, a 

He proportion to the bond shall be canceled; but if he shall 
not maintain his title, judgment shall be rendered against him 
and his sureties for the value of the property, or for such aless 
amount as shall not exceed the amount due on the original 
execution or attachment. Where the judgment is in favor of 
the sheriff for the entire property, the claimant shall pay the 
costs; where the claimant recovers all the property, judgment 
shall be given in favor of the claimant for costs; where the 
claimant recovers a portion of the property only, the costs 
shall be apportioned. When the plaintiff prevails, the costs 
may be taxed against the defendant who was plaintift in the 
execution or attachment, or the court may, if they shall be of 
opinion that the sheriff attached or levied upon said property 
without the exercise of due caution, adjudge him to pay the 
costs or any portion thereof. 


CHAPTER III. 


PROCEEDINGS SUPLEMENTARY TO THE EXECUTION. _— 


Sc. 248, When judgment debtor may be required to answer, 
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Seo. 249. Persons indebted to Judgment debtor may pay execution. 
250. Debtor of judgment debtor may be required to answer. 
251, Debtor to appear and answer. 
252, Witnesses may be required to appear. 
253, Property liable to execution. 
254. Court may order cross-action ia certain cases. 
255. Penalty of disobedience of order of referce. 


Src. 248. When an execution against property of the 
judgment debtor, or of any one of several debtors in some 
judgment issued to the sheriff of the county where he resides, 
orif he do not reside in this territory, to the sheriff of the 
county where the judgment roll is filed, is returned unsatisfied 
in whole or in part, the judgment creditor, at any time after 
such return is made, shall be entitled to an order from a judge 
of the court, requiring such judgment debtorto appear and 
answer concerning his property, before such judge, or a referee 
appointed by him, at a time and place specified in the order; 
but no judgment debtor shall be required to attend before a 
judge or referee out of the county in which he resides, when 
proceedings are taken under the provisions of this act. 

Sec. 249. After the issuing of an execution against pro- 
perty, and upon proof upon affidavit of a party or otherwise, 
to the satisfaction of the court, or of a judge thereof, that any 
judgment debtor has property which he unjustly refuses to 
apply towards the satisfaction of the judgment, such court or 
judge may, by an order, require the judgment debtor to appear 
at a specified time and place before such judge, or referee ap- 
pointed by him, to answer concerning the same; and such 
proceeding’ may thereupon be had for the application of the 
property of the judgment debtor toward the satisfaction of the 
judgment as are provided upon the return of an execution. 
Instead of the order requiring the attendance of the judgment 
debtor, the judge may, upon affidavit of the judgment creditor, 
his agent or attorney, if it appear to him that there is danger 
of the debtor absconding, order the sheriff to arrest the debtor 
and bring him before thejudge. Upon being brought before 
the judge, he may be ordered to enter into an undertaking, 
with sutlicient security, that he will attend from time to time 
before the judge or referee, as shall be directed during the 
pendency of proceedings, and until the final determination 
thereof, and will not in the meantime dispose of any portion 
of his property not exempt from execution. In default of en- 
tering into such undertaking, he may be committed to prison. 

Src. 250. After the issuing of an execution against pro- 
perty, any person indebted to the judgment debtor may pay to 
the sheriff the amount of his debt, or so much thereof as may 
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be necessary to satisfy the execution, and the sheriff’s receipt 
shall be a sufficient discharge for the amount so paid. 

Sec. 251. After the issuing and return of an. execution 
against the property of a jadgment debtor, or of any one of 
several debtors in the same judgment, and upon proof by affi- 
davit or otherwise, ta the satisfaction of the judge, that any 
person or corporation has property of such judgment debtor, 
or is indebted to him in an amount exceeding fiity dollars, the 
judge may, by an order, require such person or corporation, or 
any officer or member thereof, to appear at a specified time -~ 
and place, before him, or a referee appointed by him, and an- 
swer concerning the same. ies 

Sec. 252. ‘Witnesses may be required to aided and testify 
before the judge, or referee, upon any proceedings under this 
act, in the same manner as upon the trial of an issue. i 

Src. 253. The judge may order any property of the judg- 
ment debtor, not exempt from execution, in the hands of such 
debtor or any other a or due to the judgment debtor, to 
be applied toward the satisfaction of the judgment; except 
that the earnings of the debtor for his personal services, at 
any time within thirty days next preceding the order, shall not 
be so applied, when it shall be made to appear by the debtor’s 
affidavit or otherwise, that such earnings are necessary for the 
use of a family supported wholly or in part by his labor. 

Sec. 254. if it appear that a person or corporation alleged 
to have property of the judgment debtor, or indebted to him, 
claims an interest in the property adverse to him, or denies 
the debt, the court or judge may authorize, by an order to 
that effect, the judgment creditor to institute a suit against 
such person or corporation for the recovery of such interests 
or debt; and the court or judge may, by an order, forbid a 
transfer or other disposition of such interest or debt, until an 
action can be commenced and prosecuted to judgment, Such 
order may be modified or vacated by a judge granting the 
same, or the court in which the action is brought, at any time, 
upon such terms as may be just. 

Sec. 255. If any person, party, or witness, disobey an 
order of the referee, properly made in the proceedings before 
him under this chapter, he may be punished by the court or 
judge ordering the reference, for a contempt. 
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TITLE VIIL. 


ACTIONS IN PARTICULAR CASES. 


CHAPTER I. 
ACTIONS FOR THE FORECLOSURE OF MORTGAGES. 


Sec. 256. Court, power of, to direct sale of propety. 
257. Surplus after sale, how disposed of. : 
258. Sale, when debt is not due, rebate of interest. 


Sec. 256. There shall be but one action for recovery of 
debt, or the enforcement of any right secured by 2 mortgage, 
or lien, upon real estate, or personal property, which shall be 
fcr enforcement of said lien, or mortgage, in accordance with 
the provisions of this chapter. In such action, the court shall 
have power before judgment, or decree, to direct a sale of the 
encumbered property, or such part thereof as shall be neces- 
sary, and the application of the proceeds to the payment of 
the costs and expenses of the sale, the costs of the writ, and 
the amount due to the plaintiff. If it shall appear from the 
sheriff’s return that there is a deficiency of such proceeds, and 
a balance still due to the plaintiff, the judgment shall be 
docketed for such balance, and shall, from the time. of such 
docketing, be a lien upon the real estate of the judgment 
debtor, and an execution may be issued by the ‘clerk of the 
court, as on other judgments ae the property of the judg- 
ment debtor, to collect such balance or deficiency. 

Sec, 257. If there be surplus money remaining after pay- 
‘ment of the amount due on the mortgage, lien or encumbrance, 
with costs, the court may cause the same to be paid to the 
person entitled to it, and, in the meantime, may direct it to be 
deposited in court. 

Src. 258. If the debt for which the mortgage, lien or en- 
cumbrance is held, be not all due, so soon as sufficient of the 
property has been sold to pay the amount due, with costs, the 
sale shall cease; and afterwards, as often as more becomes 
due, for principal or interest, the court may, on motion, order 
more to be sold. Butif the property cannot be sold in por- 
tions, without injury to the parties, the whole may. be ordered 
to be sold in the first instance, and the entire debt and costs 
paid, there being a rebate of interest where such rebate is 
proper. ` 
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CHAPTER II. 


ACTIONS FOR NUISANCE, WASTE AND WILFULL TRESPASS, IN CERTAIN CASES, 
ON REAL PROPERTY. 
b 


Sxc. 259. Nuisance defined, action for, judgment for. 
260. Waste, action for, judgment for. 
261. Injuring timber, etc., liability for. 
263. Forcible or unlawful entry, judgment for. 


Szo. 259. Anything which is injurious. to-health, or inde- 
cent, or offensive to the senses, or an obstruction to the free 
use of property, or the obstruction of any highway, or the 
closing of the channel of any stream used for boating or raft- 
ing logs, lumber or timber, so as to interfere with the com- 
fortable enjoyment of life or property, is a nuisance, and the 
subject of an action. Such action may be brought by any per- 
son whose property is injuriously affected or whose personal 
enjoyment is lessoned by the nuisance; and by the judgment, 
the nuisance may be enjoined or abated, as well as damages 
recovered. 

Szoc. 260. Ifa guardian, tenant for life or years, joint tenant 
or tenant in common of real property, commit waste thereon, 
any person aggrieved by the waste may bring an action against 
him therefor; in which action there may be judgment for. 
treble damages. 


Sec. 261. Any person who shall cut down or carry off any 
wood or underwood, tree or timber, or girdle or otherwise in- 
jure any tree or timber on the land of another person, or on 
the street or highway in front of any person’s house, village 
or city lot, or cultivated grounds; or on the commons or public 
grounds of any city or town, or on the street or highway in 
iront thereof, without lawful authority, shall be liable to the 
owner of such land, or to such city or town, for treble the 
amount of damages which may be assessed therefor, in a civil 
action, in any court having jurisdiction. 

Src. 262. Nothing in the last section shall authorize the 
recoverery of more than the just value of the timber taken 
from uncultivated wood land for the repair of the public high- 
way or bridge upon the land or adjoining it. = 


Sec. 263. If a person recover damages for a forcible or un- 
lawful entry in or upon, or detention of, any building or any 
cultivated real property, judgment may be entered for three 
times the amount at which the actual damages are assessed. 
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CHAPTER II. 


ACTIONS TO DETERMINE CONFLICTING CLAIMS TO REAL PROPERTY, AND OTHER 
PROYISIONS RELATING TO ACTIONS CONCERNING REAL ESTATE. 
` 

Sec. 264. Action by person in possession. 
265. Cost, when not to be recovered. 
266. Action, when right has terminated during pendency. 
267. Improvements, value of to be allowed. 
268. Court may allow survey to be made. 
269. Order for survey. 
270. Mortgage not to be deemed conveyance. 
271. Court may enjoin injury. 
272, Damages for injury, who may recover. 
273. Action for recovery not prejudiced by alienation. 


ane 


Src. 264. An action may be brought by any person in pos- 
session, by himself or his tenant, of real property, against any 
person who claims an estate or interest therein adverse,to him, 
for the purpose of determining such adverse claim, estate or 
interest. 

Sec. 265. If the defendant in such action disclaim in his 
answer, any interest or estate in the property, or suffer judg- 
ment to be taken against him without answer, the plaintif 
shall not recover costs-~ 

Src. 266. In an action for the recovery of real property, 
where the plaintiff shows a right to recover at the time the 
action was commenced, but it appears that his right has ter- 
minated during the pending of the action, the verdict and 
judgment shall be according to the fact; and the plaintiff may 
recover damages for withholding the property. 

Src. 267. en damages are claimed for withholding the 
property recovered, upon which permanent improvements 
have been made by a defendant, or those under whom he 
claims, holding under color of title adversely to the claims of 
the plaintiff, in good faith, the value of such improvements 
shall be allowed as a set-off against such damages. 

Src. 268. The court in which an action is pending for the 
recovery of real property, or a judge thereof, may, on motion, 
upon notice to either party, for good cause shown, grant an 
order allowing to such party the right to enter upon the prò- 
perty, and make survey and measurement thereof, for the pur= 
pose of the action, 

Sec. 269. The ordershall describe the property, and a copy 
thereof shall be served on the owner or occupant; and there- 
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upon such party may enter upon the property, with necessary 
surveyors and assistants, and make such survey and measure- 
ments; butif any unnecessary injury be done to the property, 
he shall be liable therefor. - 

Sec. 270. A mortgageof real property shall not be deemed 
2 conveyance, whatever its terms, so as to enable the owner of 
the mortgage to recover possession of the real property with- 
out a foreclosure and sale. 

Sec. 271. The court may, by injunction, on good cause 
shown, restrain the party in possession from doing any act to 
the injury of real property dan: the foreclosure of a mort- 

ge thereon ; or after a sale on execution, before a conveyance. 

Sec. 272. When real property shall have been sold on ex- 
ecution, the purchaser thereof, or any person who may have 
succeeded to his interest, may, after his estate becomes abso- 
lute, recover damages for injury to the property by the tenant 
in possession, after sale and before possession is delivered 
under the conveyance. 

Sec. 2738. An action for the recovery of real property 
against a person in possession, cannot be prejudiced by an 
ahenation made by such person, either before or after the com- 
mencement of the action. 


CHAPTER IV. 


ACTIONS FOR THE USURPATION OF AN OFFICE OR FRANCHISE. 


74, Action to be brought by district attorney. 

5. Complaint, what to state, defendant may be arrested. 
276. Judgment, how rendered. 
277. When person alleged to be entitled may enter an office. 
278. Damages recoverable. 
279. Rights of several may be tried in one action. 
250. Judgment when defendant has introded into office. 


Sec. 274. An action may be brought by. the district attor- 
ney in the name of the people of the United States and of the 
territory of Idaho, upon his own information, or upon the com- 
plaint of a private party, against any person who usurps, in- 
trudes into, or unlawfully holds or exercises any public office, 
civil or military, or any franchise within this territory. And 
it shall be the duty of the district attorney to bring the action, . 
whenever he has reason to believe that any such office or fran- 
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chise has been usurped, intruded into, or unlawfully held or 
exercised by any person, or when he is directed to do so by 
the governor. 

Sec. 275. Whenever such action is brought, the district 
attorney, in addition to the statement of the cause of action, 
may also set forth in the camplaint the name of the person 
rightly entitled to the office, with a statement of his right 
thereto; and in such case, upon proof by affidavit that the 
defendant has received fees or emoluments belonging to the 
office, and by means of his usurpation thereof, an order may 
be granted by a judge of the supreme court, ora district judge, 
for the arrest of such defendant, and holding him to bail; and 
thereupon he may be arrested, and held to bail, in the same 
manner, and with the same effect, and subject to the same 
rights and liabilities, as in other civil actions where the de- 
fendant is subject to arrest. 

Sec. 276. In every such case, judgment may be rendered 
upon the right of the defendant, and also upon the right of 
the party alleged to be entitled; or only upon the right of the 
defendant, as justice shall require. 

Sec. 277. If the judgment be rendered upon the right of 
the person alleged to be entitled, and the same be in favor of 
such person, he shall be entitled, after taking the oath of office, 
and executing such official bond as may be required by law, 
to takesupon himself the execution of the office. 

Src. 278. If the judgment he rendered upon the right per- 
son so alleged to be entitled, in favor of such person, he may 
recover, by action, the damages which he shall have. sustained 
by reason of the usurpation of the office by the defendant. | 

Src. 279. When several persons claim to be entitled tothe’ 
same office or franchise, one action may be brought against all 
such persons, in order to try their respective rights to such 
office or franchise. 

Sec. 280. When a defendant, against whom :such action 
has been brought, is adjudged guilty of usurping or intruding 
into, or unlawfully holding any office, franchise, or privilege, 
judgment shall be rendered that such defendant shall be ex- 
cluded trom the office, franchise, or privilege, and that he pay 
the costs of the action. The court may also, mits discretion, 
impose upon the defendant a fine, not exceeding five thousand 
dollars; which fine, eqllected, shall be paid into‘the treasury 
of the territory. 
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TITLE IX. 
APPEALS IN CIVIL ACTIONS. 
CHAPTER I. 
APPEALS IN GENERAL. 


Sec. 281. Judgment, how received, 
232. Order, how vacated. 
283. Parties designated. ae 
284. In what cases an appeal may be taken and how. 
286. Statement, how annexed to record, what to contaln. 
257. Waiver of. 
268. Time may be enlarged. 
259. How certified. 
290. To be annexed to judgment roll. 
291. Certain sections not to apply to appeals from order, 
292. Appeals from judgment, what may be reviewed. 
294. Duty of appellant. 


Sec. 281, A judgment, or order, in a civil action, except 
when expressly made final by this act, may be reviewed as 
prescribed by this title, and not otherwise. 

Sec, 282, An order made out of court, without notice to 
the adverse party, may be vacated or modified without notice, 
by the judge who made it, or may be vacated or modified on 
notice, in the manner in which other motions are made. 

Sec. 283. Any party aggrieved may appeal in the cases 
prescribed in this title. The party appealing shall be known 
as the appellant, and the adverse party as the respondent. 

Sec. 284. An appeal may be taken—First. From a final 
judgment in an action or special proceeding commenced in 
the court in which the judgment is rendered, within six 
months after the rendition of the judgment. Second. From 
a judgment rendered on an appeal from the probate court, 
within ninety days after the rendition ofthe judgment. Third. 
From an order granting or refusing a new trial or a rehearing; 
from an order refusing to change the place of trial of an ac- 
tion or proceeding after a motion is made therefor, in the 
cases provided by law, or on the ground that the judge is dis- 
qualified from hearing or trying the same; from an order 
granting or dissolving an injunction, and from an order refus- 
mg to grant or dissolve an injunction, and from any special 
order made after final judgment, within sixty days after the 
order is made and entered in the minutes of the court. This 
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section shall not extend to appeals to the district court from 
orders or judgments of the probate courts, but shall extend 
to judgments rendered in the district court on such appeals. 

Sec. 285. The appeal shall be made by filing with the 
elerk of the court with whom the judgment or order appealed 
from is entered, a notice aes thé appeal from the same, or 
some specific part thereof, and serving a copy of the notice 
upon the adverse party, or his attorney. 

Sec. 286. When the party who hes the right to appeal 
wishes a statement of the case to be annexed to the record of 
the judgement or order, he shall, within twenty days after the - 
entry of such judgment or order, prepare such statement, 
which shall contain the grounds upon which he intends to 
rely on the appeal, and so much of the evidence as may be 
necessary to explain the grounds, and no more; and shall file 
the same with the clerk. The respondent may, within five 
days thereafter, prepare amendments to the statement, and 
serve & copy on the appellant. If such amendments are ad- 
mitted, the statement shall be corrected accordingly; and, if 
not admitted, the statement and amendments shall be pre- 
sented to the judge who tried or heard the case, upon notice 
of two days to the respondent, and a true statement shall 
thereupon be settled by such judge. 

Szo. 287. Ifthe party shall omit to make a statement 
within the time above limited, he shall be deemed to have 
waived his right thereto; and when a statement is made, and 
the parties shall omit, within the several times above limited, 
the one party to propose amendments, the other to notify an 
appearance before the judge, they shall be respectively 
deemed, the former to have agreed to the statement as pro- 
posed, and the latter to have agreed to the amendment as 
proposed, and no settlement of the statement, or certificate 
thereto by the judge shall be ce ea 

Szc. 288. The several periods of time above limited may 
be enlarged upon good cause shown by the judge before whom 
the cause was tried. 

Brec. 289. The statement, when settled by the judge, shall 
be signed by him, with his certificate that the same has been 
allowed and is correct; when the statement is agreed upon 
by the parties, they or their attorneys shall sign the same, with 
their certificate that it has been agreed upon by them and is 
correct. In either case, when settled or agreed upon, it shall 
be filed with the clerk. - 

Szo. 290. The clerk shall annex the statement, if the ap-° 
peal be from a final judgment, to the judgment roll; if the 
appeal be from an order, to such order, or a copy thereof. 
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Sec. 291. The provisions of the last preceding sections 
shall not apply to appeals taken from an order made upon an 
affidavit filed, but such affidavit shall be annexed to the order 
in the place of the statement mentioned in those sections. 

Src. 292. Upon an appeal from a judgment, the court may 
review any intermediate order involving the merits, and 
necessarily affecting the judgment. 

Sec. 298. Upon an appeal from a judgement or order, the 
appellate court may reverse, affirm or modify the judgment or 
order pe from, in the respect mentioned in the notice 
of appeal, and as to any or all of the parties; and may set 
aside, or confirm, or modify any or all of the proceedings sub- 
sequent to or dependent upon such judgment or order; and 
may, if necassary or proper, order a rehearing. When the 
judgment or order is reversed or modified, the appellate court 
may make complete restitution of all property and rights lost 
by the erroneous judgment or order; and when it appears to 
the appellate court that the appeal was made for delay, it may 
add to the costs such damages as may be just. 

Sec. 294. On an appeal from a final judgement, the appel- 
lant shall furnish the court with a copy of the notice of ap- 
peal, the judgment roll, and the statement annexed (if there 

e one), certified by the clerk to be a correct copy. On ap- 
peal from a judgment rendered on an appeal, or from: an 
order, the appellant shall furnish the court with a copy of the 
notice of appeal, the judgment or order appealed from, and a 
copy of the papers used in the hearing of the court below— 
such copies to be certified by the clerk to be correct. If any 
written opinion be placed on file, on rendering the judgment 
or making the order in the court below, a copy shall be fur- 
nished. If the appellant fail to furnish the requisite papers, 
the appeal may be dismissed. 


CHAPTER II. 
APPEALS TO THE SUPREME COURT FROM THE DISTRICT COURT. 


Beo. 295, In what cases may be taken. 
296. Undertaking of appellant. 
297. Same, when judgment stayed by appeal. 
301. Appeal perfected stays further proceedings. 
$02. Undertaking Jn one of several instruments, 
803. Justification of sureties necessary. 


| 


< 
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Sro. 304, Appeal, how perfeqted in cases not provided for, 
$05. Hearing of appeal. 
306. Judgment on appeal. 


Suc. 295. An appeal may be taken to the supreme court 
from the district courts in the following cases: First. From a 
final judgment rendered in action orspecial proceeding, com- 
menced in those courts or brought into those courts from an- 
other court. Second. From an order granting or refusing a 
new trial or rehearing ; from an order refusing to change the 

lace of trial of an action or proceeding, after a motion is 
made therefor, in the cases poe by law, or on the ground 
that a judge is disqualified from hearing or trying the same; 
from an order granting or dissolving an injunction, and from 
any special order made after final judgment. 

Sec. 296. To render an s meen effectual for any purpose, 
in any ease, 2 written undertaking in not less than three hun- 
dred dollars shall be executed on the part of the appellant, by 
at least two sureties, to the effect that the appellant will pay 
all damages and costs which may be awarded against him on 
the appeal; or that sum shall be deposited with the clerk with 
whom the judgment or order was entered, to abide the event 
of the appeal. Such undertaking shall bo filled, or such de- 
posit made with the clerk, Within tive.days after the notice of 
appeal is filed. 


Sec. 297. Ifthe appeal be from a judgment or order di- 
recting the payment of money, it shall not stay the execution 
of the judgment or order, unless a written undertaking be ex- 
ecuted on the part of the appellant, by two or more sureties, 
stating their place of residence and occupation, to the effect 
that they are bound in double the amount named in the judg- 
ment or order, that if the judgment or order appealed from, or 
any part thereof, be affirmed, the appellant shall pay the 
amount directed to be paid by the judgment or order, or the 
as of such amount as to which the judgment or order shall 

enfirmed, if affirmed only in part; and all damages and 
costs which shall be awarded against the appellant upon the 
appeal. ty 

Szo. 298, If the judgment or order appealed from dirétt 
the assignment or delivery of documents or personal property, 
the execution of the judgment or order shall not be stayed by 
appeal, unless the things required to be assigned or delivered 
be placed in the custody of such officer or reseiver as the court 
may appoint; or, unless an undertaking be entered into on the 
part of the appellant, with at least two. sureties, and in such 
amount as the court or judge thereof, or probate judge, may 
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direct, to the effect that the appellant will obey the order of 
the appellate court upon the appeal. 

Sec. 299. If the judgment or order appealed from direct 
the execution of a conveyance or other instrument, the execu- 
tion of the judgment or order shall not be stayed by the appeal, 
until the instrament is executed and deposited with the clerk 
with whom the judgement or order is entered, to abide the judg- 
ment of the appellate court. 

Sec. 300. If the judgment or order appealed from direct 
the sale or delivery of possession of real property, the execu- 
tion of the same shall not be stayed, unless a written under- 
taking be executed on the part of the appellant, with two or 
more sureties, to the effect that during the possession of such 
property by the appellant, he will not commit or suffer to be 
committed any waste thereon; and that, if the judgment be 
affirmed, he will pay the value of the use and occupation of 
the property, from the time of the appeal until the delivery of 
the possession thereof, pursuant to the judgment or order, not 
exceeding a sum to be fixed by the judge of the court by which 
the judgment was rendered or order made, and which shall be 
specified in the undertaking. When the judgment is for the 
sale of mortgaged premises and the payment of a deficiency 
arising upon the sale, the undertaking shall also provide for 
the payment of such deficiency. 

Sec. 801. Whenever an appeal is perfected, as provided by 
the preceding sections in this chapter, it shall stay alt further 
proceedings in the court below, upon the judgment or order 
appealed from, or upon the matter embraced therein ; but the 
court below may proceed upon any other matter included in 
the action, and not affected by the judgment or order appealed 
from. And the court below may, in its discretion, dispense 
with or limit the security required by the said sections, when 
the appellant is an executor, administrator, trustee, or other 
person acting in another's right. 

Sec. 802. The undertaking prescribed by sections two 
hundred and ninety-six, two hundred and niuety-seven, two 
hundred and ninety-ecight and three hundred, may be in one 
instrument or several, at the option of the appellant. 

Brc. 803. An undertaking upon an appeal shall be of no 
effect, unless it be accompanied by the affidavit of the sureties, 
that they are each worth the amount specified therein, over 
and above all their just debts and liabilities, exclusive of pro- 
perty exempt from execution; except where the judgment ex- 
ceeds three thousand dollars, and the undertaking on appeal is 
executed by more than two sureties, they may state in their, 
affidavit that they are severally worth amounts less than that 
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expressed in the undertaking, if the whole amount be equiva- 
lent to that of two sufficient sureties. The adverse party may, 
however, except to the sutficiency of the sureties within five 
days after the filing of the undertaking, and unless they or 
other sureties justify before a judge of the court below, or a 
probate judge, or the county clerk, within five days thereafter, 
upon notice to the adverse party, to. the amount stated in 
their affidavit, the appeal shall be regarded as if no such 
undertaking had been given; and in all cases where an under- 
taking is required on appeal, by the provisions of this chapter 
of this act, a deposit in the court below of the amount of the 
judgment appealed from, and three hundred dollars in ad- 
dition, shall be equivalent to filing the undertaking; and in 
all cases, the undertaking or deposit may be waived, by the 
written consent of the respondent. 


Sze. 804. In cases not provided for in sections two hun- 
dred and ninety-seven, two hundred and ninety-eight, two 
hundred and ninety-nine, and three hundred, the perfecting 
of an appeal, by giving the undertaking and the justification 
of the sureties thereon, if required, or making the deposit 
mentioned in section two hundred and ninety-six, shall stay 
proceedings in the court below upon ‘the judgment or order 
appealed trom; except, that where it directs the sale of perish- 
able property, the court below may order the property to be 
sold, and the proceeds thereof deposited, to abide the judg- 
ment of the appellate court. 


Src. 305. Appeals in the supreme court may be brought 
to a hearing by either party, upon a notice of three days to 
the opposite party. Before the argument, each party shall. 
furnish to the other a copy of his points, and authorities, and 
file one copy thereof with the clerk.: 


Szoc. 806. When judgment is rendered upon the appeal, 
it shall be certified by the clerk of the supreme court to the 
clerk with whom the judgment roll is filed, or the order ap- 
pealed from is entered. In case of appeal from the judgment, 
the clerk with whom the roll is tiled shall attach the certifi- 
cate to the judgment roll, and enter a minute of the judgment 
of the supreme court on the docket against the original entry. 
In cases of appeal from an order, the clerk shall enter at 
length in the record of the court the certificate received, and 
minute against the entry of the order appealed from a refer- 
ence to the certificate, with a brief statement that such order 
had ‘been affirmed, reversed, or modified, as the case may be, 
by the supreme court, on appeal. : 


10 
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CHAPTER HI. 


APPEALS TO THE DISTRICT COURT FROM THE PROBATE COURT. 


Sec. 307. In what cases taken. 
808. When to be taken. 
309. Hearing. 


Src. 807. An appeal may be taken from a probate court 
to the district court uf the district in which the probate court 
is held, in the following cases: First. From an order or de- 
cree admitting a will to probate, or tefusing the same. 
Second. From an order setting apart property, or making an 
allowance for the widow or children. Third. From an order 
granting letters testamentary, or of administration, or ap- 
pointing a guardian of an infant, or of an insane person, or 
of a ‘person incompetent to manage his own property, or re- 
fusing to grant such letters, or to make such a pointment, or 
making such letters or appointment. Fourth. From an order 
directing the sale or conveyance of real property. Fifth. 
From an order or decree by which a debt, claim, legacy, or 
distributive share is allowed, or payment thereof directed, or 
by which such allowance or direction is refused. Sixth. 
From an order made on the settlement of an executor, admin- 
istrator, or guardian. Seventh. And from any other final 
judgment or order made by said court in any case, civil or 
criminal. 

Sec. 308. The appeal shall be taken within thirty days 
T the order or decree appealed from is entered with the 
cler 

Sxc. 309. Appeals from the probate court shall be brought 
to a hearing at the earliest period practicable. Fora failure 
to prosecute an appeal, or unnecessary delay in bringing it to 
A hearing, the district court may order the appeal to be 

smissed, 


CHAPTER IY. 


APPEALS TO THE DISTRICT COURTS FROM JUSTICES’ COURTS. 


Sze. 310. How taken and tried. 
311. When heard on statement of case, new trial, dismissed, judgment. 


` Seo. 810, J udgments in all civil cases rendered by justices 
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may be reviewed by the district court. When the appeal is 
taken on questions of law alone, it shall be heard on a state- 
ment of the case prepared as prescribed in title nine of this 
act. When the appeal is taken on questions of fact, the action 
shall be tried anew in the district court, and either party may, 
on such trial, demand a jury. . 

Sec. 311. Upon an appeal heard upon a statement of the 
case, the district court may review all orders affecting the 
judgment appealed from, and may set aside, or confirm, or 
modity, any or all of the proceedings subsequent to or de- 
pendent upon said judgment, and may, if necessary or proper, 
order a new trial. Fora failure to prosecute an appeal, or 
unnecessary delay in bringing it to a hearing, the district 
court, after notice, may order the appeal to be dismissed. 


7 TITLE X. 
CHAPTER I. 


ee OF WRITS OF ERROR. 
Src. 312, Judgment, etc., re-examined on writ of error. 
313. Time for prosecution of writ, proviso. 
314. When deemed issued. 
315. Notice to defendant in error, form of. 
316. How served, return of. 
317. Transcript of, what to contain. 
318. Assigning errors and filing joinders. 
319, Judgment, etc., complained of, may be affirmed or reversed. 
320. Addifional undertaking to pay judgment. 
$21. Undertaking for writ of error, form of. 
$22, Death of party after filing undertaking. 
823. Prosecution of writ of error, reversal of judgment. 
324. Not to affect title of property sold. 
325. Supreme court, decision of. 
$26. Questions of law on special verdicts, adjourned to the supreme conrt. 


Src. 812, Every final judgment, order, or decision of a 
district court, except in chancery, may be re-examined upon a 
writ of error in the same court, for error in fact; im the su- 
preme court, for error in law. 

Sec. 818. Every such writ shall be prosecuted within six 
months, and not after. But if the party entitled to have such 
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writ shall be absent from. the territory, and shall not have been 
personally served with process, nor appeared to the action, or 
if such party be an infant, or married woman, or imprisoned, 
or insane, then such writ may be prosecuted within two years 
from the removal of such disability, and not after: Provided, 
That the absence from the territory shall not entitle the party 
to a longer time than five years; the time limited shall in- 
elude the day on which the judgment is rendered, or the 
order or decision is made, or on which the disability ceases. 

Src. 814. A writ of error shall be deemed to have issued 
on the day on which the plaintiff in error shall file in the 
office of the clerk of the district court, where the record is, a 
written undertaking, executed by two sureties, to be approved 
by the clerk, for the payment of all the eosts of such proceed- 
ing; and it shall not be necessary, in any stage of the pro- 
ceedings, actually to sue out the writ of error. 

Src. 815. On the filing of such undertaking, the clerk 
shall issue a notice to the defendant in error, under the seal 
of the court, specifying the court in which, and the time when 
he is to appear to protect his interests; and if the preecipe 
direct the writ of error to be made returnable to the supreme 
court, he shall send thither a transcript of the record under 
the seal of the court; such notice may be, as nearly as appli- 
eable, in the following form: 


TERRITORY OF IDAHO, 
County of 


To C D : You are hereby notified that 
A. B. has sued out a writ of error from the supreme court, to 
reverse the decision of the district court of said county, given 
in your favor against the said A. B. at the term of 
18—, and unless you appear in the said supreme court on 
the — Monday of , 18—, the cause will be heard in 
your absence. 
Witness the seal of the district court, the —— day of 
8—. 


2 


[Seal.] E. F., Clerk. 


Sec. 816. The notice may be served on the defendant in 
error, or his attorney of record, by any sheriff within his 
county, and shall be by delivering him a copy thereof, or it 
may be served by any other disinterested person; and the re- 
turn of the sheriff indorsed thereon, or the affidavit of such 
other disinterested person, shall be evidence thereof, and if 
served ten days before the return day, the cause may be heard 
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at that terni. If returned not found, the'eourt of error may 
make such order for the service or publication of notice, as 
shall appear most likely, in the particular case, to convey 
knowledge of the proceeding to the defendant in error, and 
may then proceed as if the notice had been personally served. 


Sec. 317. The transcript shall contain a copy of the writ 
and return, the pleadings, the journal entries and the bills of 
exception, the exception and return, and such other matters as 
the court or judge shall have ordered to be made a part of the 
record. Hither party may have a certiorari to supply any 
diminution of the record. 


Sec. 318. The court of error may affix the time for assign- 
ing errors and filing joinders. If errors-in law be assigned, 
no joinders shall be necessary; one or more errors in fact may 
be assigned, and the defendant may putin the common join- 
der as a demurrer thereto, or may traverse or confess, and 
avoid the facts assigned for error, and a separate issue shall be 
made on each. 


Sro, 819. The judgment or other matter complained of, 
may be affirmed, or may be reversed or set aside, in whole or 
in part, or may be modified, or a different judgment or order 
may be substituted for that complained of, and the cause may 
be remitted to the district court for such further proceedings 
as the supreme court by mandate shall direct. Execution may 
issue from the supreme court, or its judgments may be exe- 
cuted by the district court, on a mandate for that purpose. 


Szo. 820. If the undertaking for costs contain an additional 
undertaking to pay the judgment, if affirmed, and damages, 
or any new and modified judgment that may be given against 
the plaintiff in error, then all further-proceedings, by way of 
executing the judgment, shall forthwith cease until the further 
order of the court of error. In such case, if the judgment be 
affirmed or modified, or any new judgment be given against 
the plaintiff in error, damages may be awarded to the de- 
fendant in error, not exceeding ten per cent. upon the amount 
of the judgment, exclusive of interests and costs, if it mani- 
` festly appears that the proceeding was without probable cause 
and merely for delay. And in cases where judgment is ren- 
dered against the plaintiff in error, judgment shall also be 
pondered against the sureties in the undertaking, to the extent 
of their liability, and execution shall issue against them 
accordingly. 

Sec. 321. The undertaking for a writ of error may be in 
the following form: 
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YS. 
cC—— D—. 


We promise to pay all costs that may be awarded against 
A—— B—— on his-writ of errorin this cause, (and also the 
judgment, if affirmed) and the damages, or any new or modi- 
fied judgment that may be given against him. a - 

Sec. 322. If, after the undertaking be filed, either party 
shall die, or, being a single woman, shall marry, the proper 
persons may, on motion, be made parties, and the causes shall 
proceed to judgment. 


Src. 323. Any persons who may be a party or privy in any 
judgment, order, or decision, may prosecute a writ of error to 
reverse the same, and the reversal shall enure to the benefit of 
all parties and privies therein; and no other party or privy 
shall afterwards prosecute a writ of error for the same cause. 


Src. 824. The reversal of a judgement, order or decision, 
shall not affect the title of property sold upon an execution 
issued upon such judgment, order or decision, if such pro- 

erty be purchased at the sale by a stranger; but if purchased 

y the judgment creditor, the plaintiff in error may bring an 
action for the recovery thereof, and the court may award resti- 
tution or render such other judgment as justice shall require. 
. Src. 825. When the supreme court shall be equally divided 
in opinion, the cause shall stand continued until all the judges 
are present. 

Sec. 326, Whenever, on the trial of an action at law, in 
the district court, it shall be found to turn on important or 
doubtful principles of law, the court may direct a special ver- 
dict to be found: ; and in all cases the parties may agree upon 
‘the facts—and such agreement, in writing, signed by the.par- 
ties or their attorneys, shall be made part of their record ; 
and all questions of law arising on special verdicts, agreed 
cases, motions for new trial and all others in any manner 
arising in the district courts, in law or equity, may be ad- 
journed into the supreme court for decision; and the supreme 
court may give judgment, or remand the cause, or make any 
order according to the law and justice of the case. 


at 


A—— B——} District Court, County of ——; Judgment 
t term, 18—. 
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TITLE XI. 


MISCELLANEOUS PROCEEDINGS, 


CHAPTER I. 


if 


PROCEEDINGS AGAINST JOINT DEBTORS. 


Sec. 327. How those not served may be bound by judgment. 
328. Summons to show cause. 
330, Answer and defense. 
$31. When defendant denies liability. 
832. Issues formed, how tried. 


Sec. 827. When a judgment is recovered against one or 
more of several persons, jointly indebted upon an obligation, 
by proceeding as provided in section thirty-two, those who 
were not originally served with the summons and did not ap- 
pear to the action, may be summoned to show cause why they 
should not be bound by the judgment, in the same manner 
as though they had beeti originally served with the summons. 

Sec. 828. The summons, as provided-in the last section, 
shall describe the judgment, and require the person sum- 
moned to show cause why he should not be bound by it, and 
shall be served in the same manner and returnable within the 
same time as the original summons. It shall not be necessary 
to file a new complaint. 

Src. 829, The summons shall be accompanied by an aff- 
davit of the plaintiff, his agent, representative or attorney, 
that the judgment, or some part thereof, remains unsatisfied, 
and shall specify the amount due thereon, 

Sze. 880. Upon such summons, the defendant may answer 
within the time specified therein, denying the judgment, or 
setting up any defense which may have arisen subsequently, 
or he may deny his liability on the obligation upon which the 
judgment was recovered, except a discharge from such liability 
by the statute of limitation. 

Suc. 381. If the defendant in his answer deny the judg- 
ment, or set up any defense which may have arisen subse- 
quently, the summons, with the affidavit annexed, and the 
answer, shall constitue the written allegations in the case; if 
he deny his liability on the obligation upon which the judg- 
ment was recovered, a copy of the original complaint and 
judgment, the summons, with the affidavit annexed, and the 
answer, shall constitute such written allegations. 
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Sec. 832. The issue formed may be tried as in other cases; 
but when the defendant denies, in his answer, any liability on 
the obligation upon which the judgment was rendered, if a 
verdict be found against him, it shall be for the amount re- 
maining unsatisfied on such original judgment, with interest 
thereon. 


CHAPTER II. 


CONFESSION OF JUDGMENT WITHOUT ACTION, 
Bro. 333, May be entered. 
334. How entered. 
335. To be filed. 


Src. 333. A judgment by confession- may be entered with- 
out action, either for money due or to become due, orto secure 
any person against contingent liability on behalf of the de- 
cc or both, in the manner prescribed by this chapter ot 

is act. 

Sec. 834. „A statement in writing shall be made, signed b 
the defendant, and verified by his oath, to the following effect : 
First. It shall authorize the entry of judgment for a specified 
sum. Second. If it be for money due orto become due, it 
shall state concisely the fact out of which it arose, and shall 
show that the sum confessed therefor is justly due or to be- 
come due. Third. If it be for the purpose of securing the 
plaintiff against a contingent liability, it shall state concisely 
the facts constituting the lability, and shall show that the sum 
confessed therefor does not exceed the same. 

Sec. 885. The statement shall be filed with the clerk of the 
court in which the judgment is to be entered, who shall en- 
dorse upon it, and enter in the judgment book, a judgment of 
such court for the amount confessed, with ten dollars costs ; 
the statement and affidavit, with the judgment endorsed, shall 
thereupon become the judgment roll. 


CHAPTER III. 
SUBMITTING A CONTROVERSY WITHOUT ACTION. 


Sec. 336. How controversy may be submitted. 


CIVIL PRACTICE ACT.. . 153 


Szo. 337. Judgment, how entered. 
338. Hor onforeed. 


Sze. 336. Parties to a question in difference which might 
‘be the subject of a civil action, may, without action, agree 
upon a case containing the facts upon which the controversy 
depends, and present a submission of the same to any court 
which would have jurisdiction if an action had been brought + 
but it must appear, by affidavit, that the controversy is real 
and the proceedings in good faith, to determine the rights of 
the parties. The court shall theroupon hear and determine 
the case, and render judgment thereon, as if an action were 
depending. 

Sec. 387. Judgment shall be entered in the judgment 
book, as in other cases, but without costs, for any proceeding 
prior to the trial. The case, the submission, and a copy of the 
jadgment, shall constitute the judgment roll. 

Sec. 838. The judgment may be enforced in the same man- 
ner as if it had been rendered in an action, and shall be inthe 
same manner subject to appeal. 


m 


CHAPTER IY. 


OF ARBITRATIONS. 


Sec. 339. What may be submitted. 
310. How submission made, revocation of, award, how enforced. 


342. Power of arbitrators. 

$43. Proceedings of arbitrators. 

$s4, Award, how made, effect of. 

345, ° In what case vacated. 

346. In what case modified. 

347, Appeal. 

848, Submission revoked, amount recoverable. 


Sec. 839. Persons capable of contracting may submit to 
arbitration any controversy which might be the subject of a 
civil action between them, except a question of title to real 
property in fee or for life. This qualification shall not include 
questions relating merely to the partition or boundaries of real 
property. 

Src. 840. The submission to arbitration shall bein writing, 
and may be to one or more persons. 

Suc. 841. It may be stipulated in the submission, that it 
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be entered as an order of- the district court, for which purpose 
it shall be filed with the’clérk of such court in the district 
where the parties, or one of them reside. The clerk shall there- 
upon enter in his register of actions a note of submission, with 
the names of the parties, the names of the arbitrators, the date 
of the submission, when filed, and the time limited by the 
submission, if any, within which the award shall be made. 
‘When so entered, the submission shall not be revoked except 
by the consent of both parties. The arbitrators may be com- 
pelled by the court to make an award, and the award may be 
enforced by the court, in the same manner asa judgment. If 
the submission be not made an order of the court, it may be 
revoked, at any time before the award is made. 

Sec. 342. Arbitrators shall have power to appoint a time 
and place for hearing, to adjourn from time to time, to admin- 
ister oaths to witnesses, to hear the allegations and evidence 
of the parties, and to make an award thereon. 

Sec. 343. All the arbitrators shall meet and act together 
during the investigation ; but when met, a majority may de- 
termine any question. Before acting, they shall be sworn be- 
fore an officer authorized to administer oaths, faithfully and 
fairly to hear and examine the allegations and evidence of the 
parties in relation to the matters in controversy, and to make 
a just award according to their understanding. , 

Sec. 844. The award shall be in writing, and signed by the 
arbitrators, or à majority of them, and delivered to the parties. 
‘When the submission is made an order of the court, the award 
shall be filed with the clerk, and a note thereof made in his 
register. After the expiration of five days from the filling of 
the award, upon the application of a party, and on. filing an 
affidavit, showing that notice of filing the award has been 
served on the adverse party or his attorney, at least four days 
prior to such application, and that no order staying the entry 
of judgment has been served, the award shall be entered by 
the clerk in the judgment book, and shall thereupon have the 
effect of a judgment. 

Sec. 845. The court on motion, may vacate the award 
upon either of the following grounds, and may order a new 
hearing before the same arbitrators, or not, in its discretion : 
First. That it was procured by corruption or fraud. Second. 
That the arbitrators were guilty of misconduct, or committed 

ross error in refusing, on cause shown, to postpone the hear- 
ing, or refusing to hear pertinent evidence, or otherwise acted 
iinproperly, in a manner in which the rights of the party were 
prejudiced. Third. That the arbitrators exceeded their powers . 
in making their award; or, that they refused, or impro- 


CIVIL PRACTICE ACT. : 158 


perly omitted to consider a part of the matter submitted to 
them; or, that the award is indefinite, or cannot be performed. 

Sec. 346. The court may, on motion, modify or correct the 
award, where it appears: First. That there was a miscalcula- 
tion in figures, upon which it was made, or that there is amis- 
take in the description of some person or property therein. 
Second. When a part of the award is upon matters not sub- 
mitted, which can be separated from other parts, and does not 
affect the decision on the matter submitted. Third. When 
the award, though imperfect in form, could have been amended 
if it had been a vereict, or the imperfection disregarded. 

Sec. 847. The decision upon the motion shall be subject to 
appeal or writ of error, in the same manner as an order which 
is subject to appeal or writ of error in civil actions; but the 
judgment entered before a motion is made shall not be subject 
to appeal or writ of error. 

Sec. 848 Ifa submission to arbitration be revoked, and 
an action be brought therefor, the amount to be recovered 
shall only be the costs and damages sustained in preparing for 
and attending the arbitration. 


— 
= 


CHAPTER V. 
OFFER OF THE DEFENDANT TO COMPROMISE THE WHOLE OR A PART OF AN ACTION, 


Sec. 849. The defendants may, at aniy time before the trial 
or judgment, serve upon the plaintiff an offer to allow judg- 
ment to be taken against him for the sum or property, or to 
the effect therein specified. Ifthe plaintiff accept the offer, and 
give notice thereof within five days he may file the summons, 
complaint, and offer, with an affidavit of notice of acceptance, 
and the clerk shall enter judgmentaccordingly. If thenotice 
of acceptance be not given, the offer shall be deemed with- 
drawn, and shall not be given in evidence; and if the plaintiff 
fail to recover a more favorable judgment, he shall not re- 
cover costs, but shall pay the defendant’s costs from the time 
of the offer. 
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TITLE XII. 


OF WITNESSES AND THEIR MANNER OF OBTAINING EVIDENCE. 
CHAPTER I. 


OF WITNESSES. 


Src. 350. Religious belief not to disqualify, interest when to disqnalify. 
35l. Test pf. 
352. Who shall not be witnesses. ee 
353. Husband and wife cannot be witnesses against each other. 
354. Attorney not to disclose communication of client. 
355. Clergyman not to disclose confession. 
356. Physician not to disclose information given by patient. 
357. Public officers not to disclose, etc. i 
4353. Judge or juror may be witness. 
“359. Interpreters. 


Sec. 350. Al persons, without exception, otherwise than 
as specified in this chapter of this act, may be witnesses in 
any action or proceeding. No person offered as a witness 
shall be excluded on account of his opinions on matters of re- 
ligious belief, nor shall any person be excluded on account of 
his interest in the event of the action or proceedings, except 
in the following cases: First. When heis a party to the ac- 
tion or proceeding, or the action or proceeding is prosecuted 
or defended for his immediate benefit. Second. When his 
interest is a present, certain, and vested interest. 

Sec. 351. The true test of the interest of a person, which 
shall render him incompetent as a witness, shall be, that he 
will gain or lose by the direct legal operation and effect of the 
Judgment, or that the record of the judgment, will be legal 
evidence for or against him in some other action; but nothing 
in this or the last section, shall prevent a party calling as a 
witness the adverse party to the action, or a person whose in- 
terest is adverse, nor a party being a witness in the case men- 
tioned in section three hundred and eighty. 

Src. 352. The following persons shall not be witnesses: 
First. Those who are of unsound mind at the time of their 
production for examination. Second, Children under ten 
years of age, who, inthe opinion of the court, appear incapable 
of receiving just impressions of the facts respecting which 
they are examined, or of relating them truly. Third. Ghina- 
men or persons having one-half or more of China blood; 
Indians, or persons haying one-half or more of Indian blood, 
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and negroes, or persons having one-half or more of negro 
blood, in an action or proceeding to which a white person is a 
party. Fourth. Persons against whom judgment has been 
rendered upon a conviction for felony, unless pardoned by the 
governor, or such judgment has been reversed on appeal. 

Sec. 853. A husband shall not be a witness for or against 
his wife, nor a wife a witness for or against her husband; nor 
ean either, during the marriage or after, be, without the con- 
sent of the other, examined as to any communication made by 
one to the other, during the marriage. But this exception 
shall not apply to an action or proceeding by one against the . 
other. 

Sec. 354. An attorney or counsellor shall not, without the 
consent of his client, be examined as a witness to any com- 
munication made by the client to him, or his advice given 
thereon in the course of professional employment. 

Src: 355. A clergyman -or priest shall not, without the 
consent of the person making the confession, be examined as 
a witness as to any confession made to him in his professional 
character, in the course of discipline enjoined by the church 
to which he belongs. = 

Src. 856. A licensed physician or surgeon shall not, without 
the consent of his patient, be examined as a witness as to any 
information acquired in attending the patient, which was 
necessary to enable him to prescribe or act for the patient. 

Szo. 857. A public officer shall not be examined as a wit- 
ness as to communications made to him in official confidence, 
when the public interest would suffer by the disclosure. 

Sxc. 358. The judge himself, or any juror may be called as 
a Witness by either party; but in such case it shall be in the 
discretion of the court or Jadge to order the trial to be post- 
poned or suspended, and to take place before another judge 
and jury. 

So. 859. When a witness does not understand and speak 
ae oe language, an interpreter shall be swornto interpret 

or him. 


CHAPTER IL 


MANNER OF COMPELLING THE ATTENDANCE OF WITNESSES, AND THEIR RIGHTS 
AND DUTIES, 


Src. 360. Subpona, duces tecum, when not required to attend. 
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Sec. 361. Subpcens, how issued and how served. 
364. Person present need hot be subpoened. 
365. Daty of witness. 
366. What questions witness must answer. 
868. Penalty for disobedience to subpcena. 
369. Failure to attend may be arrested. 
370. Confinement in jail, testimony, how taken. 
373. Witness exonerated from arrest. 
374. Lisbility of officer making arrest. 


Sec. 360. A subpcena may require not only the attendance 
of the person to whom it is directed, at a particular time and 
place, to testify as a witness, but may also-require him to bring 
any books, documents or other things under his control, to be 
used as evidence. No person shall be required to attend as a 
witness before any court, judge, justice, or any other officer 
out of the county in which he resides, unless the distance be 
less than thirty miles from his place of residence to the place 
of trial. 

Src. 3861. The subpcena shall be issued as follows: First. 
To require attendance before a court, or at trial of an issue 
therein; it shall be issued in the name and under the seal of 
the court before which the attendance is required, or in which 
the issue is pending. Second. To require attendance out of 
court, before a judge, justice or any other officer authorized to 
administer oaths or take testimony in any matter, under the 
laws of this territory, it shall be issued by the judge, justice or 
other officer before whom the attendance is required. Third. 
To require attenandance before a commissioner appointed to 
take testimony by a court of any other state, territory or 
county, it may be issued by any judge or justice of the peace, 
in places within their respective jurisdictions, with like power 
to enforce attendance, and upon certificate of contumacy to 
said court, to punish for contempt of their process, as such 
judge or justice could exercise if the subpmna directed the 
attendance of the witness before their courts in a matter 
pending therein. a 

Src. 362. The service of a subpena shall be made by de- 
livering a copy thereof to the witness, or byleaving such copy 
with some suitable person at the place of his abode, giving or 
offering to him at the same time, if demanded by him, the fees 
to which he is entitled for travel to and from the place desig- 
nated, and one day’s attendance there. Such service may be 
made by any white male person over eighteen years of age; 
but when made by any other person than an officer authorized 


to serve process, it shall be proved by the afidavit of the per- 
son making it. 


~ 
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Szc. 363. If a witness be concealed in a building or vessel, 
so as to prevent the service of a subpena upon him, any court 
or judge or any officer issuing the subpena may, upon proof 
by affidavit of the concealment, and of the materiality of the 
witness, make an order that the sheriff of the county serve the 
subpena, and the sheriff shall serve it accordingly, and for 
that purpose may break into the building or vessel where the 
witness is concealed. 

Src. 864. A person present in court, or before a judicial 
officer, may be required to testify, in the same manner as if he 
> in attendance upon a subpeena issued by such court or 
officer. 

Szoc. 865. It shall be the duty of a witness, duly served 
with a subpcena, to attend at the time appointed, with any 
papers under his control required by the subpcena, to answer 
allpertinent and legal questions, and, unless sooner discharged, 
to remain until the testimony is Glosed. 

Src. 366. A wituess shall answer questions legal and per- 
tinent to the matter in issue, though his answers may establish 
a claim against himself; but he need not give answer which 
shall havea tendency to subject him to punishment for a felony, 
nor need he give answer which shall have a direct tendency to 
degrade his character, unless it be to the yery fact in issue, or 
to a fact from which the fact in issue would be presumed ; but 
a witness shall answer as to the factof his previous conviction 
for felony. 

Sec. 867. Disobedience to a subpena, or a refusal to be 
sworn, or to answer as a witness, or to subscribe an affidavit or 
deposition when required, may be punished as a contempt by 
the court, or officer issuing the subpeena, or requiring the wit- 
ness to be sworn; and if the witness bea party, his complaint 
may be dismissed, or his answer stricken out. 

Src. 368. A witness disobeying a subpoena, shall also forfeit 
to the party aggrieved the sum of one hundred dollars, and all 
damages which he may sustain by the failure of the witness to 
attend; which forfeiture and damage may be recovered in a 
civil action. 

Sec. 369. In case of failure of a witness to attend, the court 
or officer issuing the subpena, upon proof of the service 
thereof, and of the failure of the witness, may issue a warrant 
to the sheriff of the county to arrest the witness and bring 
him before the court or officer where his attendance is required. 

Szoc. 870. If the witness bea prisoner, confined in jail 
or prison within this territory, for any other cause than a 
sentence for felony, an order for his examination in the prison 
upon deposition, or for his temporary removal and production 
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before acourt or offer for the purpose of being orally examined, 
may be made as follows: ` First. By the court itself, in which 
the action or special proceeding is pending. Second. Bya 
judge of the supreme court, district court, or probate judge of 
the county where the action or proceeding is pending, if before 
a judge or other person out of court. 

Sec. 871. Buch order can only be made upon affidavit, 
showing the nature of the action or proceeding, the testimony 
expected from the witness, and its materiality. 

Sec. 872. Tf the witness be imprisoned in the county where 
the action or proceeding is pending, and for a cause other than 
a sentence for a felony, his production may: be required. In 
all other cases, his examination, when allowed, shall be taken 
upon deposition. 

Sec. 8738. Every person who has been in good faith served 
with a subpena to attend as a witness before a court, judge, 
commissioner, referee or other person, in a cause where the 
disobedience of the witness may be punished as a contempt, 
shall be exonerated from arrest, in a civil action, while goin 
to the place of attendance, necessarily remaining there, an 
returning therefrom. 

Src. 874. The arrest of a witness, contrary to the last sec- 
tion, shall be void; but an officer shall not be liable to the 
party for making the arrest, in ignorance of the facts creating 
the exoneration, but shall be liable for any subsequent deten- 
tion of the party, if such party claim the exemption, and make 
an affidavit stating: First. That he has been served with a 
subpoena to attend as a witness before a court, officer or other 
person; specifying the same, the place of attendance, and the 
action or proceeding in which the subpoena was issued. 
Second. That he has not been thus served by his own pro- 
curement with the intention of avoiding an arrest. Third. 
That he is, at the time, going to the place of attendance, or 
returning therefrom, or remaining there in obedience tò the 
subpena. ‘The affidavit may be taken by the officer, and shall 
exonerate him from liability for discharging the witness when 
arrested. 


CHAPTER II. 


OF THE EXAMINATION OF PARTIES TO AN ACTION OR PROCEEDING, AND OF PER- 
SONS FOR WHOSE IMMEDIATE BENEFIT SUCH ACTION OR PROCEEDING 
IS PROSECUTED OR DEFENDED. 


Exc. 875. Discovery under oath, how had. 
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Sesc. 376. Party may be examined at instance of adverse party. 
377. May be rebutted. 
378. Party refusing to testify judgment go against him. 
379. Examination of witness in his own behalf. 
380. When parties may be witness in own behalf. 


Src. 875. No action to obtain a discovery under.oath, in 
aid of the prosecution or defence of another action or proceed- 
ing, shall be allowed, nor shall any examination of a party be 
had on behalf the adverse party, except in the manner provided 
in this act. : 


Sec. 876. A party to an action or proceeding may be 
examined as a witness, at the instance of the adverse party or 
of any one of several adverse parties; and for that purpose 
may be compelled, in the same manner and subject to the 
game rule of examination, as any other witness, to testify at the 
trial, and he may be examined on a commission. i 


Sec. 377. The examination of a party thus taken may be 
rebutted by adverse testimony. 


Sec, 878. If a party refuse to attend and testify at the trial 
or to give his deposition before trial, or upon a commission, 
when required, his complaint, answer or reply may be stricken 
out and judgment taken against him ; and he may be, also, in 
the discretion of the court, proceeded against as in other cases 
for contempt. 


Sec. 879. A party examined by an adverse party, as in this 
chapter provided, may be examined on his own behalf in 
respect to any matter pertinent to the issue; but if he testify 
to any new matter, not responsive to the inguiries put to him 
by the adverse party, or necessary to explain or qualify his 
answer thereto, or discharge, when his answer would charge 
himself, such adverse party may offer himself as a witness on 
his own behalf, in respect to such new matter, and shall be so 
received. 


Sec. 880. A person for whose immediate benefit the action 
is prosecuted or defended, though nota party to the action, 
may be examined as a witness, in the same manner and sub- 
ject to the same rules of examination, as if he were named as 
& party. 

Sec. 881. Parties may be witnesses on their own behalf, 
when the action is brought for the settlement of or im relation 
to the business and accounts of a co-partnership then existing, 
or which had previously existed between them, to prove 
vouchers or items of account under one hundred dollars. 


11 
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CHAPTER IV. 
ON AFFIDAVITS. 


$2. How taken. 
. Inanother state or territory. 
. Ina foreign country. 
How certified when taken out of territory. 


Src. 


to to w 


83 
gi 
£. 


<r] 


Sec. 882. An affidavit to be used before any court, judge, or 
officer of this territory, may be taken before any judge or clerk 
of any court, or any justice of the peace or notary public in 
this territory. . 

Sec. 883. An affidavit in another state or territory of the 
United States, to be used in this territory, shall be taken before 
a commissioner P by the governor of this territory to 
take affidavits and depositions in such other state or territory, 
or before the judge of a court of record having a seal. 

Sec. 384. An affidavit taken in a foreign country, to be 
used in this territory, shall be taken before an embassador, 
minister, or consul of the United States, or before any judge 
of a court of record, having a seal, in such foreign country. 

Src. 885. “When an affidavit is taken before a judge of a 
court in another state or territory, or a foreign country, the 
genuineness of the signature of the judge, the existence 
of the court, and the fact that such judge is a member thereof, 
Tee i certified by the clerk of the court under the seal 
thereof. 


CHAPTER Y. 
DEPOSITIONS TAKEN IN THIS TERRITORY. 
In what cases may be taken, and how. 


36. 
$8. Manner of examinatlon, and transmission. 
359. May be used by either party. 


Sec. 3 
3 


Sec, 586. The testimony of a witness of this territory may 
be taken by deposition in an action, at any time after the 
service of the summons or the appearance of the defendant; 
and in a special proceeding, after a question of fact had arisen 


OIVIL PRACTICE ACT, . 163 


therein, in the following cases: First. When the witness is 
a party to the action or proceeding, ora person for whose im- 
mediate benefit the action or proceeding is prosecuted or de- 
fended. Second. When the witness resides out of the county 
in which his testimony is to be used. Third. "When the wit- 
ness is about to leave the county where the action is to be tried, 
and will probably countinue absent when the testimony is 
required. Fourth. When the witness, otherwise liable to 
attend the trial, is nevertheless too infirm to attend. 

Sec. 887. Hither party may have the deposition taken of a 
witness in this territory, before any judge or clerk, or any 
justice of the peace, or notary public in this territory, on 
serving upon the adverse party previous notice of the time 
and place of examination, together with a copy of affidavit, 
showing that the case is one mentioned in the last section, at 
any time after the service of summons, or the appearance of 
defendant, or during the forty days immediately after the 
- service of the summons by publication has been completed, 
and at any thereafter, when the defendant has not appeared, 
the notice required by this section may be served on ie clerk 
of the court where the action is pending. Such notice shall 
be at least five days, in addition, one day for every twenty-five 
miles of the distance of the place of examination from the 
residence of the person to whom the notice is given, unless for 
a cause shown, a judge, by order, prescribe a shorter time, 
When a shorter time is prescribed, a copy of the order shall 
be served with the notice. 

Src. 888. Either party may attend such examination, and 
put such questions, direct and cross, as may be proper. The 
deposition, when completed, shall be carefully read to the 
witness, and corrected by him in any particular, if desired ; 
it shall then be subscribed by the witness, certified by the 
judge or officer taking the deposition, enclosed in an envelope 
or wrapper, sealed, and directed to the clerk of the court in 
which the action is pending, or to such person as the parties 
in writing may agree upon, and either delivered by the judge 
or officer to the clerk or such person, or transmitted through 
the mail, or by some safe private opportunity; and thereupon 
sych deposition may be used by either party upon the trial or 
other proceeding, against any party giving or receiving the 
notice, subject to all legal exceptions. But if the parties 
attend at the examination, no objection to the form of an 
interrogatory shall be made at the trial, unless the same. was 
stated at the time of the examination. If the deposition be 
taken by reason of the absence or intended absence from the 
county of the witness, or because he is too infirm to attend, 
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proof by affidavit or oral testimony shall be made at the trial, 
that the witness continues absent, or infirm, to the best of the 
deponent’s knowledge or belief. The deposition thus taken 
may be also read in case of the death of the witness. 

Sec. 889. When a deposition has been once taken, it may 
be read in any stage of the same action or proceeding by either 
party, and shall then be deemed the evidence of the party 
reading it. 


CHAPTER VI. 


OF DEPOSITIONS TAKEN OUT OF THIS TERRITORY, 


Sec, 390. When may be, and how taken. 
391. Settling interrogetories. 
393. Commission, whatto contain. 
394. Postponement of trial for non-return of. 


Sec. 890. Thetestimony of a witness outof the territory may 
be taken by deposition in an action at any time after the ser- 
vice of the summons or the appearance of the defendant; and 
in a special proceeding, at any time after a question of fact 
has arisen therein. 

Sec. 3891. The deposition of a witness out of this territory 
shall be taken upon commission issued from the court, under 
the seal of the court, upon an order of the judge, or court, or 
probate judge, on the application of either party, upon five 
days previous notice to the other. It shall be issued to the 
person agreed upon by the parties, or if they do not agree, to 
any judge or justice of the peace selected by the officer grant- 
ing the commission, or to a commissioner appointed by the 
governor of this territory to take affidavits and depositions in 
other states, 

Sec. 892. Such proper interrogatories, direct and cross, as 
the respective parties may prepare, to be settled, if the parties 
disagree as to their form, by the judge or officer granting the 
order for the commission, at a day fixed in the order, may be 
annexed to the commission ; or, when the parties agree to that 
mode, the examination may be without written interrogatories. 

Sec. 893. Thecommission shall authorize the commissioner 
to administer an oath to the witness, and to take his deposition 
in answer to the interrogatories, or when the examination is 
to be without interrogatories, in respect to the question in 
dispute; and to certify the deposition to the court, in a sealed 
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envelope, directed to the clerk, or other person designated or 
agreed upon, and forward to him by mail or other usual chan- 
nel of conveyance. # 

Sec. 394. A trial, or other proceeding, shall not be post- 
poned by reason of a commission not returned, except upon 
evidence, satisfactory to the court, that the testimony of the 
witness is necessary, and that proper diligence has-been used 
to obtain it. 


CHAPTER YII, 
OF PROCEEDINGS TO PERPETUATE TESTIMONY. 


Sec. 395. Testimony, how perpetuated. 
396. Manner of proceeding. 
398. Examination and deposition. 
399. Affidavit, effect of. 
400. Deposition, when’to be used as evidence. 


Src. 395. The testimony of a witness may be taken and 
perpetuated as provided in this chapter of this act. 

Sec. 396. The applicant shall produce to a district judge, 
or to a probate jadge, an affidavit stating: First. That the 
applicant expects to be a party to an action in a court of this 
territory, and in such case, the name or names of the person 
or persons whom he expects will be adverse parties ; or, Second. 
That the proof of some fact or facts is necessary to perfect the 
title to property in which he is interested, or to establish mar- 
riage descent, heirship, or any other matter which may hereafter 
become ‘material to establish, though no suit may at the time 
be anticipated, or if anticipated, he may not know the parties 
to the suit; and, Third. The name or names of the witness 
or witnesses to be examined at his or their place of residence 
and a general outline of the facts expected tobe proved. The 
judge to whom such petition is presented shall make an order 
allowing the examination and prescribing the notice to be 
given, which notice, if the parties are known and reside in this 
territory, shall bepersonally served on them; and if unknown, 
such notice shall be served on the clerk of the county where 
the property to be affected by such evidence is situated, and a 
notice thereof published in some newspaper to be designated 
by the judge making the order. i 

Sec. 397. Upon proof of service of the notice, as provided 
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in the last section, it shall be the duty of the judge before whom 
the depositions are ordered to be taken, to proceed to take the 
depositions of the witnesses named in such petition, upon the 
facts therein set forth; and the taking of the same may be 
continued from time to time, in the discretion of the judge. 

Src. 398. The examination shall be by question and an- 
swer, unless the parties otherwise agree. The deposition, 
when taken, shall be carefully read to, and subscribed by the 
witness, then certified by the judge, and immediately there- 
after filed in the office of the clerk of the district court of the 
county where the same was taken; together with the order 
for the examination, the petition on which the same was 
granted, and the proof of service of notice. 

Sec. 899. The affidavits or proof filed with the deposition, 
or certified copies thereof, shall be prima facie evidence of the 
facts stated therein. 

Sec. 400. If a trial be had between the parties named in 
the petition as parties expectant, or their successors in interest, 
or between any parties wherein it may be material to establish 
the fact which such depositions prove, or tend to prove, upon 
proof of the death or insanity of the witness or witnesses, or. 
of his or their inability to attend the trial, by reason of age, 
sickness, or settled infirmity, the deposition or depsitions, or 
certified copies thereof, may be used by either party, subject 
to all legal objections. But if the parties attend at the exam- 
ination, no objection to the form of an interrogatory shall be 
made at the trial, unless the same was stated at the examination. 


CHAPTER YIII. 
ADMINISTRATION OF OATHS AND AFFIRMATIONS, 


Brc. 401. Who authorized. 
402, How administered. 
403. Affirmation, form of. 


Sec. 401. Every court of this territory, every judge or clerk 
of any court, every justice of the peace, and every notary 
public, and every officer authorized to take testimony, or to 
decide upon evidence in any procecding, shall have power to 
administer oaths or affirmations, 

Sec, 402. When a person is sworn who believes in any 
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other christian religion, he may be sworn according to the 
eculiar ceremonies of his religion, if there be any such. 

Sec. 408. Any witness who desires it, may, at his option, 
instead of taking an oath, make his solemn affirmation or 
declaration, by assenting, when addressed, in the following 
form: ‘ You do solemnly affirm that the evidence you shall 
give in this issue (or matter), pending between ——~ and A 
shall be the truth, the whole truth, and nothing but the truth.” 
Assent to this affirmation shall be made by the answer, “I do.” 
A false affirmation or declartion shall be deemed perjury 
equally with a false oath. 


CHAPTER IX. 


INSPECTION OF DOCUMENTS, AND MISCELLANEOUS PROVISIONS AS TO RECORDS 
AND WRITINGS, 


Bec. 404, Court may order party to allow. 
405. Evidence of the contents of a writing. 
406. Alterations in writing to be accounted for. 
407. Judicial record how proved. f 
409. Judicial record of foreign country, how proved. 
410. Copy of when admissible. 
411. Printed volumes of statutes to be admitted as evidence. 
412, Seal of court, how impressed. 


Sec, 404. Any court in which an action is pending, or a 
judge thereof, or a probate judge, may, upon notice, order 
either party to give to the other, within a specified time, an 
inspection and copy, or permission to take a copy of any book, 
document, or paper in his possession, or under his control, 
containing evidence relating to the merits of the action or the 
defence therein. If compliance with the order be refused, the 
court may exclude the book, document, or paper from being 
given in evidence; or, if wanted as evidence by the party ap- 
plying, may direct the jury to presume it to be such as he 
alleges it to be, and the court may also punish the party refus- 
ing fora contempt. This section shall not be construed to 
prevent a party from compelling another to produce books, 
papers, or documents, when he is examined as a witness: 

Sro. 405. There shall be no evidence of the contents of a 
writing other than the writing itself, except in the following 
cases: First. When the original has been lost or destroyed, in 
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which case proof of the-loss or destruction shall first be made. 
Second. When the original is in the possession of the party 
against whom the evidence is offered, and he fails to produce 
it, after reasonable notice. Third. When the original is a 
record or other document in the custody of a publie officer. 
Fourth. When the original has been recorded, and a certified 
copy of the record is made evidence by statute. Fifth. When 
the original consists of numerous accounts, or other documents, 
which cannot be examined in court without great loss of time, 
and the evidence sought from them is only the general result 
of the whole. 

Sec. 406. The party producing a writiugas genuine, which 
has been altered, or appears to have been altered, after its exe- 
cution, in a part material to the question in dispute, and such 
alteration is not noted on the writing, shall account for the 
appearance or alteration. He may show thatthe alteration 
was made by another, without his concurrence, or was made 
with the consent of the parties affected by it, or otherwise pro- 
perly or innocently made. If he do that, he may give the 
writing in evidence, but not otherwise. 

Sec. 407. A judicial record of this territory or of the United 
States may be proved by the production of the original or a 
copy thereof, certified by the clerk or other person having the 
legal custody thereof, under the seal of the court, to be a true 
copy of such record. 

ec. 408. The records and judicial proceedings of the 
courts of any state of the United States may be proved or ad- 
; mitted in the courts of this territory, by the attestation of the 

clerk and the seal of the court annexed (if there be a N i 
together with a certificate of the judge, chief justice or presid- 
ing magistrate, as the case may be, that the said attestation is 
in. due form. 

Sec. 409. A judicial record of a foreign country may be 
proved by the production of a copy thereof, certified by the 
clerk, with the seal of the court annexed (if there be a clerk 
and seal), or by the legal keeper of the record, with the. seal 
of his office annexed (if there be a seal), to be a true copy of 
such record, together with a certificate of a judge of the court 
that the person making the certificate is the clerk of the court 
or legal keeper of the record—and in either case that the sig- 
nature is genuine and the certificate in due form; and also, 
together with the certificate of the minister or embassador of 
the United States, or of a consul of the United States, in such 
foreign country, that there is such a court, specifying generally 
the nature of its jurisdiction, and verifying the signature of. 
the judge and clerk, or other legal keeper of the record. 
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Sec. 410. A copy of the judicial record of a foreign coun- 
try shall also be admissible in evidence upon proof: First. 
That the copy offered has been compared by the witness with 
the original, and is an exact transcript of the whole of it. 
Second. That such original was in the custody of the clerk 
of the court or other legal keeper of the same; and, Third. 
That the copy is duly attested by a seal, which is proved to be 
the seal of the court where the record remains, if it be the 
record of a court; or (if there be no such seal, or if it be not 
a record of a court) by the signature of the legal keeper of the 
original. ` 

Sec. 411. Printed copies, in volumes of stalutes, codes or 
other written law, enacted by any other state or territory, or 
foreign government, purporting or proved to have been pub- 
lished by the authority thereof, or proved to be commonly ad- 
mitted as evidence of the existing law in the courts and judi- 
cial tribunals of such state, territory or government, shall be 
admitted by the courts and officers of this territory, on all oc- 
casions, as presumptive evidence of such laws. 

Sec. 412. A seal of acourtor public officer, when required 
to any writ, or process,.or proceeding, or to authenticate a 
copy of any record or document, may be impressed with wax, 
wafer or any other substance, and then attached to the writ, 
process or proceeding, or to the copy of the record or docu- 
ment, or it may be impressed on the paper alone. 


TITLE XILI. 
OF THE WRIT OF CERTIORARI AND OF MANDAMUS. 
CHAPTER I. 
THE WRIT OF CERTIORARI, OR REVIEW. 


Szc. 413. Denomination. 
414. By what courts, and in what cases granted. 
415, Application for, how made. 
416. To whom to be directed. 
417. Writ, what to contain. 
419. How served. 
420. Review upon extent of, 
421. Return of, judgment. 
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Sec. 422, Copy of to be transmitted. 
423, Judgment roll, appeal. © 


Sec. 418. The writof certiorari may be denominated the 
writ of review. 

Src. 414. This writ may be granted on application by any 
court of this territory, except a justice’s court. The writ shall 
be granted in all cases where an inferior tribunal, board or 
officer, exercising judicial functions, has exceeded the jurisdic- 
tion of such tribunal, board or officer, and there is no appeal, 
nor, in the judgment of the court, any other plain, speedy 
and adequate remedy. Oh, 

Sec. 415. The application shall be made on affidavit, by 
the party beneficially interested, and the court may require a 
notice of application to be given to the adverse party, or may 
grant an order to show cause why it should not be allowed, or 
may grant the writ without notice. 

Sec. 416. The writmay be directed to the inferior tribunal, 
board or officer, or to any other person having the custody of 
the record or proceedings to be certified. When directed toa 
tribunal, the clerk, if there be one, shall return the writ, with 
the transcript required. 

Sec. 417. The writ of review shall command the party to 
whom itis directed to certify fully to the court issuing the writ, 
at a specified time and place, and annex to the writ a transcript 
of the record and proceeding (describing or referring to them 
with convenient certainty), that the same may be reviewed by 
the court; and requiring the party, in the meantime, to desist 
from further proceedings in the matter to be reviewed. 


Sec. 418. If a stay of proceedings be not intended, the 
words requiring the stay shall be omitted from the writ; these 
words may be inserted or omitted, in the sound discretion of 
the court; but if omitted, the power of the inferior court or 
or officer shall not be suspended, nor the proceedings stayed. 


Sec. 419. The writ shall be served in the same manner as a 
summons in a civil action; exeept when otherwise expressly 
directed by the court. 


Szoc. 420. The review on this writ shall not be extended 
further than to determine whether the inferior tribunal, board, 
or officer has regularly pursued. the authority of such tribunal, 
board, or officer. 

Sec. 421. If the return of the writ be defective, the court 
may order a further return to be made. When a full return 
has been made, the court shall proceed to hear the parties, or 
such of them as shall attend for that purpose, and may there- 
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upon give judgment, either affirming or annulling, or modi- 
fying the proceedings below. 

Src. 422. A copy of the judgment signed by the clerk, 
shall be transmitted to the inferior tribunal, board, or officer 
having the custody of the record or proceeding certified up. 

Suc. 423. A copy of the judgment, signed by the clerk, 
entered upon or attached to the writ and return, shall constitute 
the judgment roll. Ifthe proceeding be had in any other than 
the supreme court, an appeal may be taken from the judgment 
in the same manner, and upon the same terms, as from a judg- 
ment in a civil action. - K 


CHAPTER IL 
THE WRIT OF MANDATE OR MANDAMUS. 


Brc. 424. Denomination. 5 
425. By what court and in what cases may be issued. 
427. Alternative or peremptory defined. 
428, When alternative or peremptory to be issued, notice of application, an- 
swer to writ. 
430. When court may order trial by jury. 
431. Objections to sufficiency of answer. 
432, New trial, other party may move for. 
433. Duty of clerk to transmit a verdict, argument of application. 
435. Judgment and execution. 
436. Writ how served. 5 = 
437. Penalty for disobeying peremtory mandamus. 


Sec. 424. The writ of mandamus may be denominated the 
writ of mandate. 

Src. 425. It may be issued in any court in this territory, 

except by justice’s court, to any inferior tribunal, corporation, 
board or person, to compel the performance of an act, which 
the law specially enjoins as a duty resulting from an office, 
trust, or station; or to compel the admission of a party to the 
use and enjoyment of a right or office to which he is entitled, 
and from which he is unlawfully precluded by such inferior 
tribunal, corporation, board or person. 
_ Sec. 426. This writ shall be issued in all cases where there 
is not a plain, speedy and adequate remedy, in the ordinary 
course of law. It shall be issued upon affidavit, on the appli- 
cation of the party beneficially interested. 
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Src. 427. The writ shall be either alternative or peremp- 
tory; the alternative writ shall state generally the allegation 
against the party to whom it is directed, and command such 
party, immediately after the receipt of the writ, or at some 
other specified time, to do the act required to be performed, 
or to show cause before the court, at a specified time and 
place, why he has not done so. The peremptory writ shall be 
in similar form, except that the words requiring the party to 
show cause why he has not done as commanded shall be 
omitted, and a return day shall be inserted. 

Src. 428. When the application to the court is made with- 
out notice to the adverse party, and the:writ be allowed, the 
alternative shall be first issued; but ifthe application be upon 
due notice, and the writ be allowed, the peremptory may be 
issued in the first instance. The notice of application, when 
given, shal] be at least ten days. The writ shall not be granted 
by default. The case shall be heard by the court, whether the 
adverse party appear or not. 

Sec. 429. On the return day of the alternative, or the day 
on which the application of the writ is noticed, or such far- 
ther day as the court may allow, the party on whom the writ 
or notice shall have been served, may show cause by answer 
under oath, made in the same manner as an answer to 3 com- 
plaint in a civil action. 

Sec. 430. If an answer be made, which raises a question 
as to a matter of fact essential to the determination of the mo- 
tion, and affecting the substantial rights of the parties, and 
upon the supposed truth of the allegation on which the appli- 
cation for the writ is based, the court may, in its discretion, 
order the question to be tried before a jury, and postpone the 
argument until such trial can be had, and the verdict certified 
to the court. The question to be tried shall be distinctly 
stated in the order for trial, and the county shall be designated 
in which the same shall be had. The order may also direct 
the jury to assess any damages which the applicant may have 
sustained, in case they find for him. . 

Sec. 431. On the trial, the applicant shall not be pre- 
cluded by the answer of any valid objection to its sufficiency, 
and may countervail it by proof, either in direct denial or by 
way of avoidance. 

Src. 432. If either party be dissatisfied with the verdict 
‘of the jury, he may move for a new trial, upon a statement 
prepared as provided in section one hundred and ninety-five. 
The motion for a new trial may, upon reasonable notice, be 
brought on before the judge of the court in which the cause 
was tried, either in term or vacation. If a new trial be 
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granted, the jury shall, within five days thereafter, unless the 
parties agree on a longer time, be summoned to try the issue. 
After a second verdict in favor of the same party, a new trial 
shall not be had. 

Sro. 438. If no notice of a new trial be given, or if given, 
be denied, the clerk, within five days after the rendition of the 
verdict or denial of the motion, shall transmit to the.court in 
which the application for the writ is pending, a certified copy 
of the verdict attached to the order of trial; after which 
either party may bring on the argument of the application, 
upon reasonable notice to the adverse party. 

Sec. 484. If no answer be made, the case shall be heard 
ou the papers of the applicant. If answer be made, which 
does not raise a question such as is mentioned in section four 
hundred and thirty, but only such matters as may be ex- 
plained or avoided by a reply, the court may, in its discretion, 
grant time for replying. If the answer or answer and reply 
raise only questions of law, or put in issue immaterial State. 
ments, not affecting the substantial rights of the parties, the 
court shall proceed to hear or fix a day for hearing the argu- 
ments of the case. z 


Sec. 485. If judgment be given for the applicant, he shall 
recover the damages which he shall have sustained, as found 
by the jury, or as may be determined by the court or referees, 
upon a reference to be ordered, together with costs; and for 
such damages and costs an execution may issue, and a per- 
emptory mandate shall also be awarded without delay. 


Src. 486. The writ shall be served in the same manner as 
a summons in a civil action, except when otherwise expressly 
directed by order of the court. 


Suc. 487. When a peremptory mandate has been issued 
and directed to any inferior tribunal, corporation, board or 
person, if it appears to the court that any member of such tri- 
bunal, corporation or board, or such person upon whom the 
writ has been personally served, has, without just excuse, re- 
fused or neglected to obey the same, the court may, upon 
motion, impose a fine not exceeding one thousand dollars. In 
case of persistence in a refusal of obedience, the court may 
order the party to be imprisoned for a period not exceeding 
three months, and may make any order necessary and proper 
for the complete enforcement of the writ. If a fine be im- 
posed upon a judge or officer who draws a salary from the 
territory or county, a certified copy of the order shall be for- 
warded to the auditor or county treasurer, as the case may be, 
and the amount thereof may be retained from the salary of 
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such judge or officer. Such judge or officer, for his wilful 
disobedience, shall also be deemed guilty of a misdemeanor 


in office. 


TITLE XIV. 


ON CONTEMPTS AND THEIR PUNISHMENTS, 


Sxc. 438. Contempts, what constitutes. 
439. When punishable summarily. 
440. Attachment for commitment for, when issuable. 
441, Bail. 
442. Duty of sheriff. 
448. Discharge from arrest. 
dik. How effected. 
443. Return of warrant. 
446, Penalty if found guilty. 
447. Same, for omission to perform certain acts within power. 
448. Indictment. 
449. Proceeding when defendant does not appear. 
450. Duty of officer having defendant in custody. 
451. Judgment to be final, punishment. 


Sec. 438, The following acts of omissions shall be deemed 
contempts: First. Disorderly, contemptuous or insolent be- 
havior toward the judge, whilst holding court or engaged in 
his judicial duties at chambers, or toward referees or arbi- 
trators, whilst sitting on a reference or arbitration, tending to 
interrupt the due course of a trial, reference or arbitration, 
or other judicial proceeding. Second. A breach of the 
peace, boisterous conduct or violent disturbance, in presence 
of the court or its immediate vicinity, tending to interrupt the 
due course of a trial or other judicial proceeding. ‘Third. 
Disobedience or resistance to any lawful writ, order, rule or 

rocess, issued by the court or judge at chambers. Fourth. 

isobedience of a subpoena duly served, or refusing to be 
sworn Or answer as a witness. Fifth. Rescuing any person 
or property in the custody of an officer, by virtue of an order 
or process of such court or judge at chambers. 

Suc. 439, When a contempt is committed in the imme- 
diate view and presence of the court, or judge at chambers, 

‘ it may be punished summarily—for which an order shall be 
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made, reciting the facts as occurring in such immediate view 
and presence, adjudging that the person proceeded against is 
thereby guilty of a contempt, and that he be punished as 
therein prescribed. When the contempt is not committed in 
the immediate view and presence of the court, or judge at 
chambers, an affidavit shall be presented to the court or judge 
of the facts constituting the contempt, or a statement of the 
facts by the referees or arbitrators. 

Sec. 440. When a contempt is not committed in the im- 
mediate view and presence of the court or judge, a warrant 
of attachment may be issued to bring the person charged to 
answer; or without a previous arrest, a warrant of commit- 
ment may, upon notice, or upon an order to show cause, be 
granted; and no warrant of commitment shall be issued 
without such previous attachment to answer or such notice or 
order to show cause. 

Src. 441. Whenever a warrant of attachment is issued, 
pursuant to this chapter of this act, the court or judge shall 
direct, by an indorsement on each warrant, that the person 
charged may be let to bail for his appearance, in an amount 
to be specified in such indorsement. 

Src. 442. Upon executing the warrant of attachment, the 
sheriff shall keep the person In custody, bring him before the 
court or judge, and detain him until an order be made in the 
premises, unless the person arrested entitle himself to be dis- 
charged, as provided in the neXt section. 

Sec. 443. When a direction to let the person arrested to 
bail is contained in the warrant of attachment or indorsed 
thereon, he shall be discharged from the arrest, upon exe- 
euting and delivering to the officer, at any day before the re- 
turn day of the warrant, a written undertaking, with two suf- 
ficient sureties, to the effect that the person arrested will ap- 
pear on the return of the warrant, and abide the order of the 
court or judge thereupon; or they will pay, as may be di- 
rected, the sum specified in the warrant. 

Sro. 444. The officer shall return the warrant of arrest and 
the undertaking, if any, received by him from the person 
arrested, by the return day specified therein. 

Sec. 445. When the person arrested has been brought up 
or appeared, the court or judge shall proceed to investigate the 
charge, and shall hear any answer which the person arrested 
may make to the same, and may examine witnesses for or 
against him, for which an adjournment may be had from time 
to time if necessary. 

Szo. 446. Upon the answer and evidence taken, the court 
or’ judge shall determine whether the person proceeded 
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against is guilty of the contempt charged, and if it be adjudged 
that he is guilty of the’contempt, a fine may be imposed on 
him not exceeding five hundred dollars, or he may be im- 
prisoned not exceeding five days, or both. ; 

Sec. 447, When the contempt consists in the omission to 
perform an act which is yet in the power of the person to per- 
form, he may be imprisoned until he shall have performed it, 
and in that case the act shall be specified in the warrant of 
commitment. 

Sec. 448. Persons proceeded against according to the pro- 
visions in this chapter of this act, shall also be liable to indict- 
ment for the same misconduct, if it be an: indictable offense; 
but the court before which a conviction is had on the indict- 
ment, in passing sentence, shall take into consideration the 

unishment before inflicted. 

Sec. 449, When the warrant of arrest has been returned 
served, if the person arrested do not appear on the return day, 
the court or judge may issue another warrant of arrest, or may 
order the undertaking to be prosecuted, or both. If the un- 
dertaking be prosecuted, the measure of the damages in the 
action shall be the extent of the loss or injury sustained by the 
aggrieved party, by reason of the misconduct for which the 
warrant was issued, and the costs of the proceeding. 

Sec. 450. Whenever by the provisions of this chapter of 
this act, an officer is required to keep a person arrested on a 
warrant of attachment in custody, and to bring him before a 
court or judge, the inability from illness or otherwise of the 

erson to attend, shall be a sufficient excuse for not bringin 
um up; and the officer shall not confine a person arreste 
upon the warrant, in a prison, or otherwise restrain him of 
personal liberty, except so far as may be necessary to secure his 
personal attendance. 

Sec. 451. The judgment and order of the court or judge 
made in cases of contempt, shall be final and conclusive. The 
punishment shall be by fine or imprisonment, but no fine shall 
: exceed the sum of five hundred dollars, and no imprisonment 
shall exceed the period of five days, except as provided in 
section four hundred and forty-seven. 
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i TITLE XV. 


OF COSTS. 


Sec. 452. ‚Compensation of attorney; prevailing party allowed. 
453. Docket fee, proviso. 
454, When allowed, of course, to plaintiff. 
455. When several actions on one bond. 
456. To whom allowed. 
457. When allowed or not. 
458. When plaintiff fails to recover against all defendants. 
459. Of appeal. 
400. Of referees, 


461. Costs when trial postponed. 
462. When defendant has tendered amount due. 


463. In action where administrator, ete., is party. 
464. On review. 

465. Memorandum of, to he delivered to clerk. 
466. To be included in judgment. 

467. Security for costs. 


Sec. 452, The measure and’ mode ot compensation of at- 
torneys and counsellors shall be left to the agreement, express 
or implied, of the parties; but there shall be allowed to the 
prevailing party in any action in the supreme court, district 
courts, and probate courts, his costs and necessary disburse- 
ments in the action, or special proceedings in the nature of 
the action. 

Sec. 458. There shall be taxed and collected on the com- 
mencement of each action or proceeding in the nature of an 
action in the district court, and on each pon or writ of error 
had to or from said court, the sum of ten dollars, which shall 
be termed a docket fee, which shall be collected by the clerk, 
and such clerk shall pay over the same to the judge of his 
district and take and file and preserve his receipt therefor: 
Provided, That in all actions, appeals or other proceedings ‘ 
now pending, or that may be commenced before notice to said 
clerk of this law, he may collect said fee at any time before 
said cases are tried and determined, or otherwise disposed of, 
or it may be collected with the other costs of the suit or pro- 
ceeding. 

Sec. 454. Costs shall be allowed, of course, to the plaintiff 
upon a judgment in his favor in the following cases: First. 
In an action for the recovery of real property. Second. In 
an action to recover possession of personal property when the 
value amounts to one hundred dollars or over; such value 
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shall be determined by the jury, court or referee by whom the 
action is tried. Third. In an action for the recovery of money 
or damages where the plaintiff recovers one hundred dollars 
or over, Fourth. In a special proceeding in the nature of an 
action. 

Sec. 455. When several actions are brought on one bond, 
undertaking, promissory note, bill of exchange, or other in- 
strument in writing, orin any other case for the same cause of 
action, against several parties who might have been joined as 
defendants in the same action, no costs shall be allowed to the 

laintiff in more than one of such actions, which may be at his 
election, if the party proceeded against in the other actions 
were atthe commencement of the previous action openly 
within this territory; but the disbursements of the plaintitf 
shall be allowed to him in each action. 

Sec. £56. Costs shall be allowed, of course, to the defendant 
upon a judgment in his favor in the action mentioned in sec- 
tion four hundred and fifty-four, and in a special proceeding in 
the nature of an action. 

Sec. 457. In other actions than those mentioned in section 
four hundred and fifty-four, costs may be allowed or not; and 
if allowed, may be apportioned between the parties, on the 
same or adverse sides, in the diseretion of the court; but no 
costs shall be allowed in an action for the recovery of money or 
damages, when the plaintiff recovers less than one hundred 
dollars, nor in an action to recover the possession of personal 

roperty, when the value of the property is less than one’ 

undred dollars. 

See. 458. When there are several defendants in the actions 
mentioned in section four hundred and fifty-four, not united 
in interest, and making separate defenses by separate answers, 
and the plaintifffails to recover judgment against all, the court 
shall award costs to such of the defendants as have judgments 
in their favor. 


Sec. 459. In the following cases the costs of an appeal, or 

“writ of error, shall be in the diseretion of the court: First. 

‘When 4 new trial is ordered. Second. When the judgment 
is modified, 


Sec. 460. The fees of referees shall be ten dollars to each 
for every day spent in the business of the reference, and the 
parties shall not agree upon any other rate of compensation, 


nor shall any other rate of compensation be allowed by the 
courts. . 


Sec. 461. When an application is made to a court or referee 
to postpone a trial, the payment of costs occasioned by the 
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postponement may be imposed, in the discretion of the court 
or referee, as a condition of granting the same. 

Src. 462. When, in action for the recovery of money only, 
the défendant alleges in his answer that, before the commence- 
ment of the action, he tendered to the plaintiff the full amount 
to which he was entitled, and thereupon deposits in court for 
plaintiff the amount so tendered, and the allegation be found 
to be true, the plaintif shall not recover costs, but shall pay 
costs to the defendant. i 

Bec. 463. In an action prosecuted or defended by an exec- 
utor, administrator, trustee of. express trust, or person ex- 
pressly authorized by statute, costs may be recovered as in an 
action by or against a person prosecuting or defending in his 
own right, but such costs shall, by the judgment, be made 
chargeable only upon the estate, fund, or party represented, 
unless the court shall direct the same to be paid by the plainiff 
or defendant, personally, for mismanagement or bad faith in 
the action or defense. 

Sec. 464. When the decision of a court of inferior juris- 
diction, in a special proceeding, is brought before a court of 
higher jurisdiction for a review, in any other way than by 
appeal, the same costs’shall be allowed as in cases on appeal, 
and may be collected by execution, or in such manner as the 
court may direct, according to the nature of the case. 

Sec. 405. The party in whose favor judgment is rendered, 
and who claims his costs, shall deliver to the clerk of the court 
within two days after the verdict or decision of the court, a 
memorandum of the items of his costs and necessary disburse- 
ments in the action or proceeding, which memorandum shall 
be verified by the oath of the party, or his attorney, stating 
that the itemsare correct, and that the disbursements have 
been necessarily incurred in the action or proceeding. 

Sec. 466. The clerk shall include, in the judgment entered 
up by him, the costs, per centage allowed, and any interest on 
the verdict from the time it was rendered. 

Sec. 467. When the plaintiff in an action resides out of the 
territory, or is a foreign corporation, security for the costs and 
charges which may be awarded against such plaintiff, may be 
required by the defendant. When required, all proceedings 
in the action shall be stayed until an undertaking, executed by 
two or more persons, be filed with the clerk, to the effect that 
they will pay such costs and charges as may be awarded 
against the plaintiff by judgment, or in the progress of the 
action, not exceeding the sum of three hundred-dollars. A 
new or an additional undertaking may be ordered by the court 
or judge, upon proof that the original undertaking is insufii- 
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cient security, and proceedings in the action stayed until such 
new or additional undertaking be executed and filed. 

Sec. 468. Each of the sureties on the undertaking men- 
tioned above, shall annex to the same an affidavit that he is a 
resident within the county, and is worth double the amount 
specified in the undertaking, over and above all just debts and 
liabilities, exclusive of property exempt from execution. 

Src. 469. After the lapse of thirty days from the service of 
notice that security is required, or an order for new and addi- 
tional security, upon proof thereof, and that no undertaking as 
required has been filed, the court may order the action to be 
dismissed. a 


TITLE XVI. 


OF MOTIONS, ORDERS, SERVICE OF PAPERS, AND MISCELLANEOUS PROVISIONS. 


Sec. 470. Motions, ete., defined. a 
471, Where to be made, notice of. Re 
473. May be transferred. JTY 
474. Service of papers, how made. 7 
476. When seryed by mail. 

473. When defendant deemed to haye appeared. 
479. Setvice of, after appearance. 

4S0. Successive actions on same contract. 

481. When may be consolidated. 

482. Action to settle adverse claim. 

483. Register of action. 

484. Referees, majority may act. a 
485. Time, how computed. 

486. Paper without the title of the action. 7 


Src. 470. Every direction of a court or judge made or 
entered in writing, and not included ina judgment, is denom- 
inated an order. An application for an order is a motion. 

Sec. 471. Motions shall be made in the county in which 
the action is brought, or in an adjoining county in the same 
district. 

Sec. 472, When a written notice ofa motion is necessary, 
it shall be given, if the court be held in the same district with 
both parties, five days before the time appointed for the hear- 
ing; otherwise ten days; but the court or judge, or probate 


ad 


judge, may prescribe a shorter time. ae 
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Sec. 473. When a notice of motion is given, or an order to 
show cause is made returnable before a judge out of court, and 
at the time fixed for the motion or on the return day of the 
order, the judge is unable to hear the parties, the matter may 
be transferred by his order to some other judge, before whom 
it might originally have been brought. 

Sec. 474. Written notices and other papers, when required 
to be served on the party or attorney, shall be served in the 
manner prescribed in the next three sections, when not other- 
wise provided ; but nothing in this title shall be applicable ta 
original or final process, or any proceedings to bring a party 
into contempt. 

Src. 475. The service may be personal, by delivery to the 
party or attorney on whom the service is required to be made, 
or it may be as follows: First. If upon an attorney, it may 
be made during his absence from his office by leaving the 
notice or other papers with his clerk therein, or with a person 
having charge thereof; or when there is no person .in the 
office, by leaving them, between the hours of eight in the 
morning and six in the afternoon, in a conspicuous place in 
the office; or if it be not open, so as to admit of such service, 
then by leaving them atthe attorney’s residence, with some 
person of suitable age and discretion; and if his residende be 
not known, then by putting the same, enclosed in an envelope, 
into the post office, directed to such attorney. Second. If 
upon a party, it may be made by leaving the notice or other 
paper at hig residence, between the hours of eight in the 
morning and six in the evening, with some person of suitable 
age and discretion; and if his residence be not known, by 
putting the same enclosed in an envelope, into the post office, 
directed to such party. 

Sec. 476. Service by mail may be made where the person 
making the service and the person on whom it is to be made 
reside in different places, between which there is a regular 
communication by mail. : 

Sec. 477. In case of service by mail, the notice or other 
paper shall be deposited in the post office, ‘addressed to the 
person on whom it is to be served, at his place of residence, 
and the postage paid; and in such case the time of service 
shall be increased one day for every twenty miles distance 
between the place of deposit and the place of the address. 

Sec. 478. A defendant shall be deemed to appear in an 
action when he answers, demurs, or gives the plaintiff written 
notice of his appearance, or when an attorney gives notice of 
appearance for him. After appearance, a defendant or his 
attorney shall be entitled to notice of all subsequent proceed- 
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ings of which notice is required to be given. But whero a 
defendant has not appeared, service of notice or paper need not 
be made upon hin, unless he be imprisoned for want of bail. 

Sre. 479. When a plaintiff or adetendant who has appeared 
resides out of the territory and has no attorney in the action 
or proceeding, the service may be made on the elerk for him. 
But in all eases where a party has an attorney in the action or 
proceeding, the service of papers, when required shall be upon 
the attorney, instead of the party, except in subpoenas or writs 
and other process issued in the suit, and of papers to bring 
him into contempt., 

Src. 480. Successive actions may be nfaintained upon the 
same contract or transaction, whenever, atter the former action 
anew cause of action arise therefrom. å 

Sec. 481. Whenever two or more actions are pending at 
one time, between the same parties and in the same court, 
upon cause of action which might have been joined, the court 
may order the aetion to be consolidated into one. 

See. £82, An action may be brought by one person against 
another for the purpose of determining an adverse claim which 
the latter makes against the former, for money or property, 
upon alleged obligation ; and also against two or more persons, 
for the purpose of compelling one to satisfy a debt due to the 
other, for which the plaintiff is bound as security. 

See. 483. The elerk shall keep among the records of the 
court two registers of actions; one for action at law and the 
other for proceedings at chancery. Ie shall enter in them, 
reapectively, the title of the action, with brief notes under it, 
from time to time, of all papers filed and proceedings had 
therein. , 

Nec. ARL When there are three referees or three arbitrators, 
all shall meet, but two of them may do any act which might 
be done by all. 

Sec. 85. The time within which an act is to be done, as 
provided in this act, shall be computed by excluding the first 
day and including the last, Ifthe last day be Sunday, it shall 
be excluded. 

Sec. 480. An affidavit, notice or other paper without tho 
title of the action or proceeding in which it is made, or witha 
defective title, shall be as valid and effectual for any purpose 
as if duly entitled, if it intelligibly refer to such action or 
proceeding, 
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TITLE XVII. 


OF PROCEEDINGS IN CIVIL CASES IN JUSTICES? COURTS. 


CHAPTER I. 


OF TNE PARTIES, AND THE TIME AND PLACE OF COMMENCING ACTIONS IN 
JUSTICES’ COURTS. 


Sec, 87, Parties to action. 
48%, May appear in person or by attorney. 
489. Jurisdiction of. 
490. Judgment by confession. 
491. “Jurisdiction by consent of parties, 


Sec. 487. The provisions of title one of this act, as to 
parties to actions, shall be applicable to actions of which a 
justice’s court has jurisdietion. 

Sec. 488. Parties in justices’ courts may prosecute or 
defend in person or by attorney; and any person, on the 
request of a party, may act as his attorney, except that the 
constable by whom the summons or jury pecs was served 
shall not appear or act on the trial in behalf of either party. 

See. 489. The jurisdiction of all justices of the peace shall 
be co-extensive with the limits of the county in which they 
are elected, and no other or greater, unless otherwise expressly 
provided by statute. 

Sec. £90. Judgment upon confession may be entered up in’ 
any justices’ court in this territory, specified in the confession, 

Sec. 491. Justices’ courts shall have jurisdiction of an 
action upon the voluntary appearance of the parties without 
summons, without regard to their residences, or the place 
where the cause of action arose or the subject matter of the 
action may exist. : 


` CHAPTER IL. 


my 
SUMMONS, ARREST, ATTACHMENT, AND CLAIM OF PERSONAL PROPERTY. 


Sue. 192. Action how commenced. 
493. Guardian, how appointed, 
£04o<Qifiumons, form of, 
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Sxc. 495. Time of service and appearance. 
496. How served and by whom. 
497. Service by publication. 
498. When order for arrest may be indorsed. 
500. When defendant may be taken before another justice. 
501. Duty of officer making arrest. 
503. Defendant under arrest may demand immediate trial or bail. 
504. How defendant may obtain adjournment. 
505. Attachment, when may be issued. 
507. Prerequisite to issuance. 
508. Writ of, form. 
509. Previous provisions made applicable. 
510. Plaintiff may claim delivery of property. è 
511. Delivery, how claimed. 
512. Order for. 
513. Duty of offcer in the premises. 
5l4. Excepting to sureties. = 
515. How defendant may reclaim property. 
516. Justification of sureties of defendant, duty of officers asto hidden property. 
518. Disposition of property by officer. 
519. Proceedings in case property is claimed by third party. 
520. Return of order. 
521. Qualification of sureties. 
522, Justification of sureties how conducted. 
523. Sureties sufficient, proceedings of Justice. 


Src. 492. Actions in justices’ courts shall be commenced 
by filing a copy of the account, note, bill, bond, or instrument 
upon which the action is brought, or a concise statement in 
writing of the cause of action, and the issuance of a sum- 
mons thereon, or by the voluntary appearance and pleading of 
the parties without summons; in the latter case, the action 
shall be deemed commenced at the time of appearance. ` 

Src. 498. When a guardian is necessary, he shall be 
appointed by the justice as follows: First. If the infant be 
plaintiff, the appointment shall be made before the summons 
is issued, upon the application of the infant, if he be of the 
age of fourteen years or upwards; if under that age, upon the 
application of some relative or friend. The consent in 
writing of the guardian to be appointed, and to be responsible 
for costs, if he fail in the action, shall be first filed with the- 
justice. Second. If the infant be defendant, the guardian 
shall be appointed at the time the summons is returned, or 
before the pleadings. It shall be the right of the infant to 
nominate his own guardian, if the infant be over fourteen 
years of age, and the proposed guardian be present and consent 
in writing to be appointed; otherwise, the justice may appoint 
any suitable person who gives such consent. l 
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Sec. 494. Thesummons shall be addressed to the defendant 
by name, or if his name be unknown, by a fictitious name; 
and shall summon him to appear before the justice at his office, 
naming its township or city, and at a time specified therein, to 
answer the complaint of the plaintiff, for a cause of action 
therein described, in general terms, sufficient to apprise the 
defendant of the nature of the claim agaiust him; and in an 
action for money or damages, shall statethe amount for which 
the plaintiff will take judgment, if the defendant fail to ap- 
pear and answer. It shall be subscribed by the justice before 
whom it is returnable. . 

Sec. 495. The time mentioned in the summons for the ap- 
pearance of the defendant and the time of service shall be as 
follows: First. When the summons is accompanied with an 
order to arrest the defendant, it shall be returnable immedi- 
ately. Second. In all other cases, it shall be returnable in 
not less than four, or more then ten days from its date, and 
shall be served at least four days before the time for appearance. 

Sec. 496. The summons shall be served by the sheriff ora 
constable of the county, or any white male person of lawful 
age, as follows: First. If the action be against a corporation, 
by the delivery of a copy to the president or other head of the 
corporation, or to the secretary, cashier, or managing agent 
thereof; or when no such officer resides in the county, to a di- 
rector resident therein. Second. If against a minor under 
the age of fourteen years, by delivery of a copy to such mi- 
nor, and also to his father, mother, or guardian; orif there be 
none within the county, then to any person having the care or 
control of such minor, or with whom he resides, or in whose 
service he is. Third. If against a person judicially declared 
to be of unsound mind, or iaga pable of conducting his own 
affairs, and for whom a guardian has been appointed, by de- 
livery of a copy to such guardian. Fourth. [n allother cases, 
by delivery of a copy to the defendant personally. 

Sec. 497. When the person upon whom the service is to be 
made resides out of the territory, or has departed from the terri- 
tory, or cannot, after due diligence, be found within the terri- 
tory, or conceals himself to avoid the service of summons, and 
the fact shall appear, by affidavit, to the satisfaction of the jus- 
tice, and it shall, in like manner, appear that a cause of action ex- 
ists against the defendant in respect to whom the service is to be 
made, the justice shall grant an order that service be made by 

ublication of the summons. The order shall direct the pub- 
ication to be made in a newspaper, to be designated as most 
likely to give notice to the person to be served, and for such 
length of time as may be deemed reasonable, at least once a 
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week: Provided, That a publication against a defendant resid- 
ing out of the territory or absent therefrom, shall not be less 
than one month. The service of summons shall be deemed 
complete at the expiration of the time prescribed by the order 
of publication ; the justice shall also direct a copy of the sum- 
mons to be forthwith deposited in the post offices, directed to 
the person to be served, at his, or his last known place of 
residence. ; 


Src. 498, An order to arrest the defendant may be endorsed 
on a summons issued by the justice, and the defendant may be 
arrested thereon by the sheriff or constable, at the time of 
serving the summons, and brought before the justice, and 
there detained until duly discharged, in the following cases, 
arising after the passage of this act: First. In an action for 
the recovery of money or damages, and a cause of action aris- 
ing on contract, express or implied, when the defendant is 
about to depart from the territory, with intent to defraud his 
creditors; or when the action is for a wilful injury to the per- 
son, or for the taking, detaining, or injuring personal property. 
Second. In an action for a fine or penalty, or for money or 
property embezzled, or fraudulently misapplied, or converted 
to his own use, by an attorney, factor, broker, agent or clerk, 
in the course of his employment as such, or by any other per- 
son in a fiduciary capacity. Third. When the defendant has 
been guilty of afraud in contracting the debt, or incurring the 
obligation for which the action is brought. Fourth. When 
the defendant has removed, concealed, or disposed of his pro- 

erty, or is about to do so, with intent to defraud his creditors. 
ut no female shall be arrested in any action. 

Sec. 499. Before an order for arrest shall be made, the party 
applying shall prove to the satisfaction ot the justice, by the 
affidavit of himself or some other person, the facts on which 
the application is founded. The plaintiff shall also execute 
and deliver to the justice a written undertaking, with two or 
more sureties, to the effect that if the defendant recover judg- 
ment, the plaintiff will pay to him all costs that may be awarded. 
to the defendant, and all damages which he may sustain by 
reason of the arrest, not exceeding the sum specified in the 
undertaking, which shall be at least two hundred dollars. 


Sec. 500. The defendant, immediately upon being arrested, 
shall be taken to the office of the justice who made the order, 
and if he be absent or unable to try the action, orif it be made 
to appear to him by the affidavit of the defendant, that he is a 
material witness in the action, the officer shall immediately 
take the defendant before the next justice within the’ county, 
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who shall take cognizance of the acrion, and proceed thereon, 
as if the summons had been issued and the order of arrest 
made by him. 


Seo. 501. The officer making an arrest shall immediately 
give notice thereof to the plaintiff, or his attorney or agent, 
and endorse on the summons, and subscribe a certificate, 
stating the time of serving the same, the time of the arrest, and 
of his giving notice to the plaintiff. 

Src. 502. The officer making the arrest shall keep the de- 
fendant in custody until duly discharged by the order of the 
justice. 


Sec. 508. The defendant under arrest, on his appearance 
with the officer, may demand a trial immediately ; and upon 
such demand being made, the trial shall not be delayed beyond 
three hours, except by the trial of another action pending at 
the time; or he may have an adjournment, and be discharged 
on giving bail, as provided in the next section. An adjourn- 
ment at the request of the plaintiff, beyond three hours, shall 
discharge the defendant from arrest, but the action may pro- 
ceed, notwithstanding; and the defendant shall be subject to 
arrest on the execution, in the same manner as if he had not 
been so discharged. 


Sec. 504. If the defendant on his appearance demand an 
adjournment, the same shall be granted, on condition that he 
execute and file with the justice an undertaking, with two or 
more sufficient sureties, to be approved by the justice, to the 
effect that he will render himself amenable to the process of 
the court during the pendency ot the action, and such as may 
be issued to enforce the judgment therein ; or that the sureties 
will pay to the plaintiff the amount of any judgment which 
he may recoverin theaction. On filing the undertaking speci- 
fied in this section, the justice shall order the defendant to be 
discharged from custody. 


Szo. 505. In an action upon a contract, express or implied, _ 
made after the passage of this act, for the direct payment of 
money, which contract is made or is payable in this territory, 
and is not secured by mortgage, lien or pledge on real or per- 
sonal property, the plaintiff, at the time of issuing the sum- 
mons, or at any time afterwards, may have the property of the 
defendant attached as security for the satisfaction of any judg- 
ment that may be recovered, unless the defendant give security 
to pay such judgment, as hereinafter provided. 

Sec. 506. A writ to attach the property of the defendant 
shall be issued by the justice, on receiving an affidavit by or 
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on behalf of the plaintiff, showing the same facts as are re- 
quired to be shown by the affidavit in cases of attachment in 
the district court. 


Sec. 507. Before issuing the writ, the justice shall require 
a written undertaking on the part of the plaintiff, with two or 
more sufficient sureties, to the effect that if the defendant re- 
cover judgment, or if the attachment be dismissed, the plain- 
tiff will pay all costs that may be awarded to the defendant, 
and all Hamages which he may sustain by reason of the 
attachment. . 


Sec, 508. The writ may be directed to the sheriff or any 
constable of the county, and shall require him to attach and 
safely keep all the property of the defendant in his county, not 
exempt from execution, or so much thereof as may be suff- 
cient to satisfy the plaintiff’s demand—the amount of which 
shall be stated,in conformity with the complaint, unless the de- 
fendant give him security, by the undertaking of two sufficient 
sureties, in an amount sufficient to satisfy such demand, be- 
sides costs; in which_case, to take such undertaking. 


Sec. 509, The sections of this act, from section one hun- 
dred and twenty-four to section one hundred and forty-one, 
both inelusive, shall be applicable to attachments issued in 
justices’ courts—the word “constable” being substituted for 
the word "sheriff whenever the writ is directed to a consta- 
ble, and the word “justice” being substituted for the word 
“judge.” 

Sec. 510. The plaintiff, in an action to recover possesion 
of personal property, may, at the time of issuing the summons 
or at any time before answer, claim the delivery of such pro- 
perty to him, as provided in this act. 


See. 511. When a delivery is claimed, an affidavit shall be 
made by the plaintiff, or by some one in his hehalf, showing: 
First. That the plaintiff is the owner of the property claimed 
(particularly describing it), or is lawfully entitled to the pos- 
session thereof. Second. That the property is wrongfully de- 
tained by the defendant. Third. The alleged cause of the 
detention thereof, according to his best knowledge, informa- 
tion and belief. Fourth. That the same has not been taken 
for a tax, assessment or fine, pursuant to statute, or seized, un- 
der an execution or an attachment against the property of the 
plaintiff; or, if seized, that it is by statute exempt from such 
seizure; and, Fifth. The actual value of the property. 


_ Sec. 512. The justice shall thereupon, by an endorsement 
in writing upon the affidavit, order the sheriff or a constable 
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of the county to take the same from thesdefendant, and deliver 
it to the plaintiff, upon receiving the undertaking mentioned 
in the following section. 

Sec. 518. Upon the receipt of the affidavit and order, with 
a written undertaking, executed by two or more sufficient 
sureties, approved by the officer, to the effect that they are 
bound in double the value of the property, as stated ih the 
affidavit for the prosecution of the action, for the return of the 
property to the defendant, if return thereof be adjudged, and 
for the payment to him of such sum as may, for any cause, be 
recovered against the plaintiff, the officer shall forthwith take 
the property described in the affidavit, if it be in possession of 
the defendant or his agent, and retain it in his eustody. He 
shall also, without delay, serve on the defendant a copy of the 
affidavit, order and undertaking, by delivering the same to 
him personally, if he can be found within the county, or to 
his agent, from whose possession the property is taken ; or if 
neither can be found within the county, by leaving them at 
the usual place of abode of either, within the county, with 
some person of suitable age and discretion ; or if neither have 
any known place of abode within the county, by putting them 
in the nearest post office, directed to the defendant. 

Sec. 514. The defendant may, within two days after the 
service of a copy of the affidavit and undertaking, give notice 
to the officer that he excepts to the sufficiency of the sureties; 
if he fails to do so, he shall be deemed to have waived all 
objection to them. When the defendant excepts, the sureties 
shall justify, on notice, before the justice; and the officer 
shall be responsible for the sufficiency of the sureties until 
the objection to them is either waived, as above provided, or 
until they justify. If the defendant except to the sureties, he 
cannot reclaim the property, as provided in the next section. 

Sec. 515. At any time before the delivery of the property 
to the plaintiff, the defendant may, if he do not except to the 
sureties of the plaintiff, require the return thereof, upon giv- 
ing to the officer a written undertaking, executed by two or 
more sufficient sureties, to the effect that they are bound in 
double the value of the property, as stated in the affidavit of 
the plaintiff, for the delivery thereof to the plaintiff, if such 
delivery be adjudged, and for payment to him of such 
sum as may, from any cause, be recovered against the de- 
fendant. Ifa return of the property be not so required within 
two days after the taking and service of notice to the de- 
fendant, it shall be delivered to the plaintiff, except as pro- 
vided in this act. 

Sec. 516. The defendant’s sureties, upon reasonable notice 
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to the plaintiff, shall justify before the justice; and upon such 
justification, the officer shall deliver the property to the de. 
fendant. The officer shall be responsible for the defendant's 
sureties until they justify, or until the justification is com- 
pleted or expressly waived, and may retain the property until 
that time; but if they, or others in their place, fail to justify 
at the time appointed, he shall deliver the property to the 
plaintiff. 

Sec. 517. If the property, or any part thereof, be con- 
cealed in a building or enclosure, the officer shall publicly de- 
mand its delivery, and if it be not delivered, he shall cause 
the building or enclosure to be broken open, and take the 
property into his possession. 

Sec. 518. When the officer shall have taken property, as 
in this act provided, he shall keep it in a secure place, and 
deliver it to the party entitled thereto, upon receiving his 
lawful fees for taking, and his necessary expenses for keeping 
the same. 

Sec. 519. If the property taken be claimed by any other 
person than the defendant or his agent, and such person make 
affidavit of his title thereto, or right to the possession thereof, 
stating the grounds of such title or right, and serve the same 
upon the officer, the officer shall not be bound to keep the 
property, or deliver it to the plaintiff, unless the plaintiff, on 
demand of him or his agent, indemnify the -officer against 
such claim, by an undertaking executed by two sufficient sure- 
ties accompanied by their affidavits that they are cach worth 
double the value of the property as specified in the affidavit 
of the plaintiff, over and above their debts and liabilities, ex- 
clusive of property exempt from execution, and are property 
holders of the county; and no claim to such property by any 
other person than the defendant, or his agent, shall be valid 
against the officer, unless so made. 

Sec. 520. The officer shall return the order and afidavit, 
with his proceedings thereon, to the justice, within five days 
after taking the property mentioned therein. 

Sec. 521. The qualification of sureties on the several under- 
takings required by this act, shall be as follows: First. Bach 
of them shall be a resident and property holder within the 
county. Second. Each shall be worth double the amount 
stated in the undertaking, over and above all his debts and 
liabilities, exclusive of property exempt from execution. 

Sec. 522. For the purpose of justification, each of the 
sureties shall attend before the justice at the time mentioned 
in the notice, and may be examined on oath, on the part of the 
adverse party, touching his sufficiency, in such manner as the 
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justice, in his disêretion, may think proper. The examination 
shall be reduced to writing and subscribed by the sureties, 
if required. 

Src. 523. If the justice find the sureties sufficient, he shall 
annex the examination to the undertaking, indorse his allow- 
ance thereon, and file the same, and the officer shall thereupon 
be exonerated from liability. Da 


CHAPTER II. 


` 


PLEADINGS AND TRIAL. 


Src. 524. Pleadings defined. 
525. When to be in writing and verified. 
526. Oral, to be entered; written, to be filed. 
527. Complaint, what to state. 
523. Answer, whatto contain. 
629. Certain statement in equal to denial, 
530. When cause arises on instrument for payment of money. 
531. Instrument, genuineness of to be admitted. 
532. Objection to pleadings. 
533. Variance between proof and allegation. 
534. Amendment of pleadings. 
235. Title of real property not to be raised, proceedings, when in question. 
536. When action to be transferred, and how, adjournment of trial. 
540. Plaintiff not appearing action dismissed. 
541. Defendant not appearing case may proceed. 
642. Trial by jury, when demanded, proceedings when jury trial demanded. 
643. Challenging jurors. 


Src. 524. The pleadings in justices’ courts shall be—First. 
The complaint by the plaintiff, stating the cause of action. 
Second. The answer by the defendant, stating the grounds of 
the defense. 

Src. 525. The pleadings shall be in writing and verified by 
the oath of the party, his agent or attorney, when the action 
is—First. For the foreclosure of any mortgage, or the en- 
forcement of any lien, on personal property. Second. Fora 
forcible or unlawful entry upon, or a forcible or unlawful de- 
tention of lands, tenements, or other possessions. Third. To 
recover possession of a mining claim. In other cases the 
pleadings may be oral or in writing. 


. 
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Src. 526. When the pleadings are oral,*the substance of 
them shall be entered by the justice in his docket; when in 
writing, they shall be filed in his office, and a reference to them 
made in the docket. Pleadings shall not be required to be in 
any particular form, but shall be such as to enable a person of 
common understanding to know what is intended. 

Sec. 527, The complaint shall state, in a plain and direct 
manner, the facts constituting the cause of action. 

Sec. 528, The answer may contain a denial of auy of the 
material facts stated in the complaint, which the defendant be- 
lieves to be untrue, and also a statement, in a plain and direct 
manner, of any other facts constituting a defense, or a counter 
claim, upon which an action might be brought by the defend- 
ant against the plaintiff, in a justice’s court. 

Sec. 529. A statement in an answer that the party has not 
sufficient knowledge or information, in respect to a particular 
allegation in the previous pleadings of the adverse party, to 
form a belief, shall be deemed equivalent to a denial. 

Sec. 530. When the cause of action, or counter claim, 
arises upon an account or instrument for the payment of 
money only, it shall be sufficient for the party to deliver a 
copy of the account or instrument to the court, and to state 
that there is due to him thereupon from the adverse party a 
specified sum, which he claims to recover or set off. The 
court may, at the time of the pleading, require that the origi- 
nal account or instrument be exhibited to the inspection of 
the adverse party, and a copy to be furnished ; or, if it be not 
so exhibited and a copy furnished, may prohibit its being 
afterwards given in evidence. 

Sec. 531. If the plaintiff annex to his complaint, or file 
with the justice at the time of issuing the summons, a copy 
of the promissory note, bill of exchange, or other wriften ob- 
ligation for the payment of money, upon which the action is 
brought, the defendant shall be deemed to admit the genuine- 
ness of the signatures of the makers, indorsers or assizuors 
thereof, unless he specifically deny the same in his answer, 
and verify the same by his oath. l 

Sec. 582, Either party may object to a pleading of his ad- 
versary, or to any part thereof, that is not sufficiently explicit 
to enable him to understand it, or that it contains no cause 
of action or defense, although it be taken as true. If the 
court deem the objection well founded; it shall order the 
pleading to be amended; and if the party refuse to amend, 
the defective pleading shall be disregarded. 

Sec. 5438, “A variance between the proof on the trial and 
the allegations in a pleading, shall be disregarded as imma- 
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terial, unless the court be satisfied that the adverse party has 
been misled to his prejudice thereby. 

Src. 584. The pleadings may be amended at any. time þe- 
fore the trial, to supply a deficiency or omission, when by such 
amendments substantial justice will be promoted. If the 
amendment be made after the issue, and it be made to appear 
to the satisfaction of the court, by oath, that an adjournment 
is necessary to the adverse party in consequence of such 
amendment, an adjournment shall be granted. The court 
may also, in its discretion, require as a condition of an amend- 
ment, the payment of cosis to the adverse party, to be fixed 
by the court, not exceeding twenty dollars ; but such payment 
shall not be required unless an adjournmentis made necessary 
by the amendment; nor shali an amendment be allowed after 
a witness is sworn on the trial, when an adjournment thereby 
will be made necessary. 

Sec. 585. The parties shall not be at liberty to give evi- 
dence by which the question of title to real property shall be 
raised on the trial before a justice, and if it appear from the 
plaintiff’s own showing on the trial, or from the answer of the 
defendant, verified by his oath, or that of his agent or attor- 
ney, that the determination of the action will necessarily in- 
volve the decision of a question of title to real property, the 
justice shall suspend all further proceedings in the action, 
and certify the pleadings; or if the pleadings be oral, a tran- 
script of the same from his docket to the district court of the 
county; and from the time of filing such pleadings or tran- 
script with the clerk, the district court shall have over the ac- 
tion the same jurisdiction as if it were originally commenced 
therein: Provided, That when the pleadings or transcript are 
certified to the district court upon the answer of the defendant, 
he shall file an undertaking, with two or more sufficient 
sureties, to be approved by the justice, to the effect that they 
will pay all costs of the action if it be decided against him 
by the district court. 

Src. 536. If at any time before the trial it appear, to the 
satisfaction of the justice before whom the action is brought, 
by affidavit of either party, that such justice is a material wit- 
ness for either party, orif either party make affidavit that he 
has reason to believe, and does believe, that he cannot have a 
fair and impartial trial before such justice, the action shall be 
transferred to some other justice of the same county; and in 
case of a jury being demanded, and affidavit of either party 
is made, that he cannot have a fair and impartial trial on ac- 
count of the bias or prejudice of the citizens of the precinct 
or township against him, the action shall be transferred to 
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some other justice of the peace in the county. The justice 
to whom an action may be transferred by the provisions of 
this section, shall have and exercise the same jurisdiction over 
the action as if it had originally commenced before him. The 
justice ordering the transfer of the action to another justice, 
- shall immediately transmit to the latter, on pune of costs, 

all the papers in the action, together with a certified tran- 
seript from his docket, of the proceedings therein. Upon the 
return day of the summons, if a jury be required, or if the 
justice be actually engaged in other official business, he ma, 
adjourn the trial without the consent of either party, as fol- 
lows: First. When a party, who is not a resident of the 
eounty, is in attendance, the adjournment not to exceed 
twenty-four hours; when the defendant in attendance is under 
arrest, the adjournment not to exceed three hours. Second. 
In other cases, not to exceed five days. 

Src. 587. The trial may be adjourned by consent, or upon 
the application of either party, without the consent of the 
other, for a period not exceeding ten days (except as provided 
in the next section), as follows: First. The party asking the 
adjournment shall, if required by his adversary, prove, by his 
own oath, or otherwise, that he cannot, for want of material 
testimony, which he expects to procure, safely proceed to trial, 
and shall show in what respects the testimony expected is ma- 
terial, and that he has used due diligence to procure it, and 
has been unable to do so. Second. The party asking the 
adjournment shall, also, if required by the adverse party, con- 
sent that the testimony of any witness of such adverse party 
who is in attendance, be then taken by deposition before the 
justice, which shall accordingly be done, and the testimony 
so taken may be read on the trial, with the same effect, and 
subject to the same objections as if the witness were pro- 
duced; but such objections shall be made at the time of taking 
the deposition. Third. The court may also require the 
moving party to state, upon affidavit, the evidence which he 
expects to obtain, and if the adverse party thereupon admit 
that such evidence would be given, and that it is to be con- 
sidered as actually given on the trial, or offered and over- 
ruled as improper, the trial shall not be postponed. 

Sec. 588. An adjournment may be had, either at the time 
of joining issue, or at any time subsequent to which the case 
may stand adjourned, on application of either party, for a 
period longer than ten days, but not to exceed four months, 
from the time of the return of the summons, upon proof, by 
the oath of the party, or otherwise, to the satisfaction of the 
justice, that such party cannot be ready for trial before the 
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time to which he desires an adjournment, for want of ma- 
terial evidence, particularly describing it, and that the delay 
has not been made necessary by any act of negligence on his 
part since the action was commenced; that he has used due 
diligence to procure the evidence, and has been unable to do 
so, and that he expects to procure the evidence at the time 
stated by him: Provided, Thatif the adverse party admit that 
such evidence would be given, and consent that it may be 
considered as given on the trial, or offered, or overruled as 
improper, the adjournment shall not be had. 

Sec. 589. No adjournment shall be granted for a period 
longer than ten days, upon the application of either party, ex- 
cept on condition that such party file an undertaking, with 
sureties to be-approved by the justice, to the effect that they 
will pay to the opposite party the amount of any judgment 
which may be recovered against the party applying. 

sec. 540. If the plaintiff fail to appear at the return day 
of the summons, the'action shall be dismissed. 

Sec. 541. If the defendant fail to appear at the return day 
of the summons, or if either party fair to attend at a day to 
which the trial has been adjourned, or fail to make the neces- 
sary pleading or proof on his part, the case may nevertheless 
proceed, at the request of the adverse party, and judgment 
shall be given in conformity with the pleadings and proofs. 

Sec. 542. A trial by jury shall be demanded at the time 
of joining issue, and shall be deemed waived if neither party 
then demand it. When demanded, the trial of the case shall 
be adjourned until a time and place fixed for the return of the 
jury. If neither party desire an adjournment, the time at a 
place shall be determined by the justice, and shall be on the 
same day, or within the next two days. The jury shall be 
summoned, upon an order of the justice, from the citizens of 
the city or township, and not from the bystanders. 


Src. 548. At the time appointed for the trial, the justice 
shall proceed to call, from the jurors summoned, the names 
of the persons to constitute the jury for the trial of the issue. 
The jury, by consent of the parties, may consist or any num- 
ber not more than six nor less than three. 

Sec. 544. Ifa sufficient number of competent jurors do 
not attend, the justice shall direct others to be summoned 
from the vicinity, and not from the bystanders, sufficient to 
complete the jury. 

Sec. 545. Hither party may challenge the jurors. The 
challenges shall be either peremptory or for a cause. Each 
party may challenge for cause, on any grounds set forth in 
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section number one hundred and sixty-two. Challenges for 
cause shall be tried by the justice in a summary manner, who 
may examine the juror challenged and witnesses. 


CHAPTER IY. 


JUDGNENT AND EXECCTION. 


Sec. 546. Judgment of dismissal without prejudice, in what cases entered. 
547. Judgment by default. 
54%. Proceeding when jury trial not demanded. 
. Judgment, how and when entered. 
. Proceedings when amount due exceeds jurisdiction of justice. 
551. Effect of defendant offering to allow judgment for specified sum. 
552. Judgment when defendant is subject to arrest. 
Costs to be included in judgment. 
« How execution may be issued to sheriffs on judgment of justice, process 
on judgment, how issued, lien of judgment. 
5. Execution, form of. ' 
7. How executed, examination of debtor on oath. 


no 
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Sec. 546, Judgment that the action be dismissed without 
prejudice to a new action may be entered, with costs, in the 
following cases: First. When the plaintiff voluntarily dis- 
misses the action before it is finally submitted. Second. 
‘When he fails to appear at the time specified in the summons, 
or upon adjournment, or within one hour thereafter. Third. 
‘When it is objected at the trial and appears by the evidence 
that the action is brought in the wrong county; but if the 
objection be taken and overruled, it shall be cause only of re- 
versal, on appeal, and shall not otherwise invalidate the 
judgment, If not taken at the trial, it shall be deemed 
waived, and shall not be cause of reversal. 

Sec. 547. When the defendant fails to appear and answer, 
judgment shall be given for the plaintiff, as follows: When 
a copy of the account, note, bill, or other obligation upon 
which the action is brought was filed with the justice at the 
time the summons was issued, judgment shall be given, with- 
out further evidence, for the sum specified in the summons. 

Szo, 548. Upon issue joined, if a jury trial be not de- 
manded, the justice shall hear the evidence, and decide 
all questions of fact and of law, and render judgment 
accordingly. 
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Src. 549. Upon a verdict, the justice shall immediately 
render judgment accordingly. When the trial is by the jus- 
tice, judgment shall be entered immediately after the close 
of the trial, if the defendant has been arrested and is stil] in 
custody; in other cases, it shall be entered within four days 
after -the close of the trial. If the action be on contract 
against two or more defendants, and the summons.is served 
on one or more, but not on all, the judgment shall be entered 
up only against those who were served, if the contract be a 
several or a joint and several contract; but if the contract be 
a joint contract only, the judgment shall be entered up against 
all the defendants, but shall only be enforced againstthe joint 
propariy of all, and the separate property of the defendants 
served. 

Sec. 550. When the amount found due to either party ex- 
cceds the sum for which the justice is authorized to enter 
judgment, such party may remit the excess, and judgment 
may be rendered for the residue. 

Sec. .551. If the defendant, at any time before the trial, 
offer, in writing, to allow judgment to be taken against him 
for a specitied sum, the plaintiff may immediately ‘have judg- 
ment therefor, with the costs then accrued; but if he do not 
accept such offer before the trial, and fail to recover in the 
action a sum equal to the offer, he shall not recover costs, but 
costs shall be adjudged against him, and, if he recover, be 
deducted from his recovery. But the offer and failure to ac- 
eept it shall not be given in evidence to effect the recovery, 
otherwise than as to costs, as above provided. 

Src. 552. When a judgment is rendered in a certain case 
where the defendant is subject to arrest and imprisonment 
thereon, it shall be so stated in the judgment, and entered in 
the docket. 

Src. 5538. When the prevailing party is entitled to costs by 
this chapter, the justice shall add their amount to the verdict ; 
or, in ease of the failure of the plaintiff to recover, or in case 
of a dismissal of the action, shall enter up judgment in favor 
of the defendant for the amount of such costs. 

Sec. 554. The justice, on demand of the party in whose 
favor the judgment is rendered, shall give him a transcript 
thereof, which may be filed and docketed in the office of the 
district clerk of the county where the judgment was rendered. 
The time of the receipt of the transcript by the district clerk 
shall be noted by him thereon and entered in the docket; 
and from that time executions may be issued by the district 
clerk on such judgment to the sheriff of any other county of 
the territory, in the same manner as upon judgments re- 
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covered in the higher-courts. All process upon judgments 
recovered in justices’ courts to be executed within the same 
county, shall be issued by the justice or his successor in office. 
No judgment rendered by a justice of the peace shall create 
any lien upon any lands of the defendant, unless a transcript 
of such judgment, certified by the justice, be filed and re- 
corded in the office of the recorder. When such transcript 
is to be filed in any other county than that in which the jus- 
tice resides, such transcript shall be accompanied with the 
certificate of the county clerk, as to the official character of 
the justice. When so filed and recorded in the office of the 
recorder for any county, such judgment shall constitute a lien 
upon, and bind the Jands and tenements of the judgment 
debtor situated in the county where such transcript may be 
filed and recorded, in favor of such judgment creditor, as 
if such judgment had been rendered in the district court of 
such county. 

Sec. 555. Execution for the enforcement of judgment ina 
justice’s court, may be issued on the application of the party 
entitled thereto, at any time within five years from the entry 
of the judgment. 

Sec. 556. The execution, when issued by a justice, shall be 
directed to the sheriff, or to a constable of the county, and 
subscribed by the justice by whom the judgment was rendered, 
or by his suecessor in office, and shall bear date the day of its 
delivery to the officer to be executed. It shall intelligibly re- 
fer to the judgment, by stating the names of the parties, and 
the name of the justice before whom, and of the county where, 
and the time when, it was rendered ; the amount of the judg- 
ment, if it be for money; and if less than the whole is due, 
the amount due thereon. It shall contain, in like cases, simi- 
lar directions to the sheriff or constable, as are required by the 
provisins of title seven of this act, in an execution to the 
sheriff. 

Sec. 557. The sheriff or constable to whom the execution 
is directed, shall proceed to execute the same in the same 
manner as the sheriff is required by the provisions of title 
seven of this act, to proceed upon executions directed to him; 
and the constable, when the execution is directed to him, shall 
be vested for that purpose with all the power of the sheriff; 
and, after issuing an execution, and either before or after its 
return (if the same be returned unsatisfied, either in whole or 
in part), the judgment. creditor shall be entitled to an order 
from the justice requiring the judgment debtor to attend ata 
time to be designated in the order, and answer concerning his, 
property before such justice, and the attendance of such debtor 
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may be enforced by the justice ; on his attendance, such debtor 
may be examined under oath concerning his property, and any 
person alleged to have in his hands property, moneys, effects 
or credits of the judgment debtor, may also be required to 
attend and be examined; and the justice may order any pro- 
perty in the hands of the judgment debtor, or any other per- 
gon, not exempt from execution, belongin g to such debtor, to 
be applied toward the satisfaction of the judgment; and the 
justice may enforce such order by imprisonment until com- 
plied with ; but no judgment debtor, or other person, shall be 
required to attend before the justice out of the county in which 
he resides. 


CHAPTER Y. 


GENERAL PROVISIONS. 


Sec. 558. Applicable to justices’ courts. 
559. Docket, how to be Kept. 
560. Same, entries to be evidence, index to. 
562. Dockets, with whom to be deposited. 
563. Any justice may issue executions, creation of new counties or dhanged 
of boundaries. 
564. Who deemed successor. 
566. Papers, how filled up. 
567. Sickuess of justice. 
568. Special deputation to serve papers. 
569. Authority of deputation. 
570. Constable, when to complete execution of process. 
571. Contempt, what acts to constitute. 
572. When and how punished summarily, not in view of court. 
573. Conviction for, how entered, justice may issue subpoenas. 
575. Commissioners to take depositions. 
576. Mining claims in action, what evidence admissible. 
577. New trial, for what cause granted. 
578. Application for, how granted. 
579. Appeal, how taken. 
580. Statement of party appealing. 
581. When action tried anew. 
582. Certified copy of docket to be transmitted. 
583. How made effectual, undertaking and justification of sureties. 
584, Stay of proceedings. 
585. Costs allowed to prevailing party. 
586, Justice, duty of in paying over money, penalty for failure. 
587, Security for costs. 
588. Justices’ courts, certzin provisions applicable to. 
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Src. 558. Those provisions of this act which are referred 
to in this title, and no other, shall, in addition to the provisions 
embraced in this title, be applicable to justices’ courts and 
proceedings therein. i 

Src. 559. Every justice shall keep a book denominated a 
docket, in which he shall enter: First. The title of every ac- 
tion or proceeding. Second. The object of the action or 
proceeding, and if a sum of money be claimed, the amount 
of the demand. Third. The date of the summons and the 
time of its return, and if an order to arrest the defendant be 
made, or a writ of attachment be issued, a statement of these 
facts. Fourth. The time when the parttes, or either of them, 
appear, or their non-appearance if default be made; a minute 
of the pleadings and motions, if in writing, refering to them; 
if not in writing, a concise statement of the material parts of 
the pleadings, and of all motions made during the trial by 
either party, and his decisions thereon. Fifth. Every adjourn- 
ment, stating on whose application, whether on oath, evidence, 
or consent, and to what time. Sixth. The demaud for atrial 
by jury, when the same is made, and by whom made, the order 
for the jury, and the time appointed for the trial and return 
of the jury. Seventh. The names of the jury, who appear 
and are sworn, the names of all witnesses sworn, and at whose 
request. Highth. The verdict of the jury, and when received; 
if the jury disagree and are discharged, the fact of such disa- 
greement and discharge. Ninth. The judgment of the court, 
specifying the costs included, and time when rendered. Tenth. 
The issuing of the execution, when issued, and to whom, the 
renewals thereof, if any, and when made, and a statement of 
any money paid to the justice, and when, and by whom. 
Eleventh. The receipt of a notice of appeal, if any be given, 
and of the appeal bond, if any be filed. 

Sec. 560. The several particulars of the last section speci- 
fied shall be entered, under the title of the action to which 
they relate, and at the time when they occur. Such entries 
in a justice’s docket, or a transcript thereof, certified by the 
justice or his successor in office, shall be primary evidence to 
prove the facts so stated therein. 

Sec. 561. A justice shall keep an alphabetical index to his 
docket, in which shall be entered the names of the parties to 
each judgment, with a reference to the page of entry. The 
names of the plaintiffs shall be entered in the index, in the 
alphabetical order of the first letter of the family names. 

Sec. 562, It shall be the duty of every justice, upon the 
expiration of his term of office, to deposit with his successar 
his official dockets, as well his own as those of his prede- 
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cessors, which may be in his custody, to be’ kept as public 
records. If the office of a justice become vacant by his death 
or removal from the township or city, or otherwise, before his 
successor is elected and qualified, the dockets in possession of 
such justice shall be deposited with the county clerk of the 
county, to be by him delivered to the successor in office of the 
justice. 5 ee 

: Sec. 568. Any justice with whom the docket of his pređe- 
cessor is deposited may issue execution or other process upon 
a judgment there entered and unsatistied, in the same manner 
and with the same effect as the justice by whom the judgment 
was entered might have done. In case of the creation of a 
new county or the change of the boundary between two 
counties, any justice into whose hands the docket of a justice 
formerly acting as such, within the same territory, may come, 
shall, for the purposes of this section, be considered the suc- 
cessor of said former justice. 

Sec. 564. The justice elected to fill a vacancy shall be 
deemed the successor of the justice whose office became vacant 
before the expiration of a full term. When a full term expires, 
the same or another person clected to take office in the same 
township, or city, from that time shall be deemed the successor. 

Sec. 565. When two or more justices are equally entitled 
under the last section to be deemed the successor in office of a 
justice, the probate judge shall, by a certificate subscribed by 
him, and filed in the office of the county clerk, designate which 
justice shall be deemed the successor of a justice going out of 
office, or whose office has become vacant. 

Sec. 566. The summons, execution, and every other paper 
made or issued by a justice, except a subpoena, shall be filled 
iN moe a blank left to be filled by another, otherwise it shall 

e void. . 

Sec. 567. In case of sickness, or other disability or neces- 
sary absence of a justice on a return of summons, or at time 
appointed for a trial, another justice of the same county may, 
at his request, attend in his behalf, and shall thereupon be- 
come vested with the power, for the time being, of the justice 
before whom the summons was returnable. In that case, the 
proper entry of the proceedings before the attending justice, 
subseribed by him, shall be made in the docket of the justice 
before whom the summons was returnable. 

Src. 568. A justice may, at the request of a party, and on 
being satisfied that it is expedient, specially depute any dis- 
creet person, of suitable age and not interested in the action, 
to serve a summons or execution, with or without an order to 
arrest thé defendant, or, with or without a writ of attachment. 
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Said justice shall be liable on his official bond for all official 
acts of the person so deputed. Such deputation shall be in 
writing on the process. 

Sec. 569. The person so deputed shall have the authority 
of a constable in relation to the service, execution and return 
of such process, and shall be snbject to the same obligations. 

Src. 570, A eonstable, notwithstanding the expiration of 
his term of office, may proceed and complete the execution of 
all final process which he has begun to execute, in the same 
manner as if he were still in office, and his sureties shall be 
liable to the same extent. 

Sec. 571. A justice may punish, as for à contempt, persons 
guilty of the following acts and no others: First. Disorderly, 
contemptuous or insolent behavior toward the justice, while 
holding the court, tending to interrupt the due course of 4 
trial or other judicial proceeding. Second. A breach of the 
peace, boisterous conduct or violent disturbance in the pres- 
ence of the justice or in the immediate vicinity of the court 
held by him, tending to interrupt the due course of a trial or 
other judicial proceeding. Third. Disobedience or registance 
to the execution of a lawful order or process made or issued 
by him. Fourth. ~Disobediance to a subpena duly served, or 
refusing to be sworn or answer as a witness. Fifth. Reseu- 
ing any person or-property in the custody of any officer, by 
virtue of an order or process of the court held by him. 


Sec. 572 When a contempt is committed in the immediate 
view and presence of the justice, it may be punished summarily, 
for which an order shall be made, reciting the facts as occur- 
ring in such immediate view and presence, adjudging that the 
person proceeded against is thereby guilty of a contempt, and 
that he be punished as therein prescribed. "When the con- 
tempt is not committed in the immediate view and presence 
of the justice, a warrant of arrest may be issued by such 
justice, on which the person so guilty may be arrested and 
brouget before the justice immediately, when an opportunity 
to be heard in his defense, or excuse, shall be given. The 
justice may thereupon discharge him, or may convict him of 
the offence. A justice may punish for contempts by fine or 
imprisonment, or both; such fine not to exceed in any case 
one hundred dollars, and such imprisonment one day. 

Src. 5738. The conviction, specifying particularly the oË 
fense and the judgment thereon, shall be entered by the justice 
in his docket.  — , 

Szo. 574. Justices of the peace may issuesubpænas in any 
action or proceeding in the courts held by them, and final pro- 
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cess on any judgment recovered therein, to any part of the 
county. 

i 575. Justices of the peace may issue commissions to 
take depositions of witnesses out of the territory, and settle 
interrogetories to be annexed thereto, and direct the manner 
in which the commissions shall be returned. The provisions 
of title eleventh of this act, so far as the same are consistent 
with the jurisdiction and powers of justices’ courts, shall be 
applicable to justices’ courts, and to actions and proceedings 
therein. 

Sec. 576. In actions respecting mining claims, proof shall 
be admitted of the customs, usages, or regulations established 
and in force in the mining district embracing such claim; and 
such customs, usages, or regulations, when not in conflict with 
the laws of this territory, shall govern the decision of the 
action. 

Src. 577. A new trial may be granted by the justice on 
motion, within ten days after the entry of judgment, for any 
one of the following causes: First. Accident or supprise, 
which ordinary prudence could not have guarded against. 
Second. Excessive damages, appearing to have been given 
under the influence of passion. Third. Insufficiency of the 
evidence to justify the verdict or other decision. Fourth. 
Newly discovered evidence, material for the party making the 
application, which he could not, with reasonable diligence, 
have discovered and produced at the time. 

Sec. 578. The application shall be made upon affidavit and 
notice. The affidavit shall be filed with the justice, with 
astatement of the grounds upon which the party intends to 
rely. The adverse party may use counter affidavits on the 
motion, provided they be filed one day previous to the hearing 
of the motion. 

Sec. 579; Any party dissatisfied with a judgment rendered 
in a justice’s court, may appeal therefrcm to the district court 
of the county, at any time within twenty days after the rendi- 
tion of judgment. The appeal shall be taken by filing a 
notice of appeal with the justice, and serving a copy on the ad- 
verseparty. The notice shall state whether the appeal is taken 
from the whole or a part of the judgment, and if from a part, 
what part, and whether the appeal is taken on questions of law 
or fact, or both. ; 

Src. 580. When a party appeals to the district court on 
questions of law alone, he shall within ten days of the rendi- 
tion of judgment, prepare a statement of the ease and file the 
same with the justice. The statement shall contain the 
grounds on which the party intends to rely on the appeal, and 
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so much of the evidence as may be necessary to explain the 
grounds and no more.” Within ten days after he receives 
notice that the statement is filed, the adverse party, if dissat- 
isfied with the same, may file amendments; the proposed 
statement and amendments shall be settled by the justice, and 
if no amendments be filed, the original statement shall be 
adopted. The statement thus adopted, or as settled by the 
justice, with a copy of the docket of the justice, and all mo- 
tions filed with him by the parties during the trial, and the 
notice of appeal, shall be used on the hearing of the appeal 
before the district court. 

Sec. 581. When a party appeals to- the district court on 
questions of ‘act; or on questions of both law and fact, no 
statement need be made, but the action shall be tried anew in 
the district court. 

Sec. 582. Upon receiving the notice of appeal, and on 
payment of the fees of the justice, and filing an undertaking 
as required in the next section, the justice shall, within five 
days, transniit to the clerk of the district court, if the appeal 
be on a question of law alone, a certified copy of his docket, 
the statement as admitted, or as settled, the notice of appeal, 
and the nndertaking filed; or, if the appeal be on questions 
of fact, or both law and fact, a certified copy of his docket, 
the pleadings, all-notices, motions, and other papers filed in 
the cause, the notice of appeal, and the undertaking filed; 
and the justice may be compelled by the district court, by an 
order entered upon motiou, to transmit such papers, and may 
be fined for neglect or refusal to transmit the same; a certified 
copy of such order may be served on the justice by the party 
or his attorney. In the district court either party shall have 
the benefit of all legal objections made in the justice’s court. 

Sec. 583. An appeal from a justice’s court shall not be 
effectual for any purpose unless an undertaking be filed, with 
two or more sureties, in the sum of one hundred dollars, for 
the payment of the costs on the appeal; or if a stay of pro- 
ceedings be claimed, in a sum equal to twice the amount of 
the judgment, including costs, when the judgment is for the 
payment of money, or twice the value of the property, in- | 
cluding costs, when the judgment is for the recovery of specific 
personal property ; and shall be conditioned, when the action 
is for the recovery of money, that the applicant will pay the 
amount of the judgment appealed from, and all costs, if the 
appeal be withdrawn or dismissed, or the amount of any judg- 
ment and all costs that may be recovered against him in said 
action in the district court; where the action is for the recoyery 
of specific personal property, the undertaking shall be condi- 
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tioned that the appellant will pay the judgment and costs ap- 
pealed from, and obey the order of the court made therein, if 
the appeal be withdrawn or dismissed, or any judgment and 
costs that may be recovered against him in said action in the 
district court, and will obey any order made by the court 
therein. The undertaking shall be accompanied by the affi- 
davit of the sureties that they are residents of the county, and 
are each worth the amount specified in the undertaking, over 
and above all thei just debts and liabilities, exclusive of pro- 
perty exempt from execution, or the bond shall be executed 
by a sufficient number of sureties, who can justify in the ag- 
gregate to an amount equal to double the amount specified in 
the bond; or a deposit of the amount of the judgment 
(including the costs) appealed from, or of the value of the pro- 
perty, including all costs, in actions for the recovery of specific 
personal property, with the justice; and such deposit shall be 
equivalent to the filing of the undertaking in this act men- 
tioned; and in such cases the justice shall transmit the money 
to the clerk of the district court, to be by him paid out upon 
the order of the court. The adverse party may, however, 
except to the sufliciency of the sureties within five days after 
filing of the undertaking, and unless they, or other sureties, 
justity before the justice before whom the appeal is taken, 
within five days thereafter, upon notice to the adverse party, 
to the amount stated in their affidavits, the appeal shall be 
regarded as if no undertaking had been given. 

Bro. 584. If an execution be issued on the filing of the 
undertaking, staying all proceedings, the justice shall, by 
order, direct the officer to stay all proceedings on the same. 
Such officer shall npon payment of his fees for services ren- 
dered on the execution, thereupon relinquish all property 
levied upon and deliver the same to the judgment debtor, 
together with all moneys collected from sales or otherwise. 
If his fees be not paid, the officer may retain so much of the 
property, or proceeds thereof, as may be necessary to pay the 
same. 

Sec. 585. Costs shall be allowed to the prevailing party in 
a justice’s court. 

Sec. 586. Justices of the peace shall receive from the 
sherif or constables of their county all moneys collected on 
any process or order issued by their courts respectively, and 
all moneys paid to them in their official capacity, and shall pay 
the same over to the parties entitled or authorized to receive 
them, without delay. For a violation of this section, they 
may be removed from their office, and shall be deemed guilty 
of a misdemeanor. 
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Sec. 587. Justices of the peace may, in all cases, require a 
deposit of money or an undertaking, as security for costs of 
court, before issuing a summons. 

Sec. 588. The provisions of section thirty-two, three hun- 
dered and twenty-seven, three hundred and twenty-eight, 
three hundred and twenty-nine, three hundred and thirty, 
three hundred and thirty-one, three hundred and thirty-two, 
four hundred and seventy-four, four hundred and seveuty-tive, 
four hundred and seventy-eight, four hundred and eighty, four 
hundred and eighty-one, four hundred and eighty-two, and 
four hundred and eighty-six shall be applicable to justice’s 
courts and actions therein. 


TITLE XVIIL. 
MISCELLANEOUS PROVISIONS, 


Sec. 389. Rules of court, how made. 
690. Action against sheriff, etc. 
591. Terms explained. 
592. Sureties, how to justify. x 
593. Actions respecting mining claims in justices’ courts. 
594. Duty of receiver. 
595. Writs of certiorari, etc., by whom issued. 
536. Bale of property under writ of attachment. 
597. Certified copies of papers to be evidence. 
593. Co-partners, when summoned in firm’s name. 
599. Decisions on appeal to be in writing, etc. 
600. Substitution of real party defendant. 
GOl. Intervention, when allowed. 
602. Who may intervene. 
603. How and what set forth. > 
GOL. Court to determine. 
605. Testimony to be in writing. 
606. ‘When taken during postponement of trial. 
607. Execution for costs. 


Sec. 589. The supreme court may make rules, not incon- 
sistent with the constitution and laws of the territory, for its 
own government and the government of the district courts; 
but such rules shall not be in force until thirty days after their 
adoption and publication. 
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Sec. 590. If an action be brought against a sheriff for an 
act done by virtue of his office, and he give written notice 
thereof to the sureties on ány bond of indemnity received by 
him, the judgment recovered therein shall be conclusive evi- 
dence of his right to recover against such sureties; and the 
court or judge in vacation may, on motion, upon notice of five 
days, order judgment to be entered up against them for the 
amount so recovered, including costs. 

Sec. 591. Words used in this act in the present tense, shall 
be deemed to include the future as well as the present; words 
used in the singular number shall be deemed to include the 
plural, and the plural the singular; writing shall be deemed 
to include printing or printed paper; oath to include affirm- 
ation or declaration ; signature or subscription to include mark 
when the person cannot write, his name being written near it, 
and witnessed by a person who writes his own name asa 
witness. 

Sec. 592. In all cases where an undertaking with sureties 
is required by the provisions of this act, the judge, justice, 
clerk, or other officer taking the same, shall require the sureties 
to accompany the same with an affidavit that they are each 
worth the sum specified in the undertaking, over and above all 
their just debts and liabilities, exclusive of property exempt 
from execution: Provided, That when the amount specified 
in the undertaking exceeds three thousand dollars, and there 
are more than two sureties thereon, they may state in their 
affidavits that they are severally worth amounts less than that 
expressed in the undertaking, if the whole amount be 
equivalent to that of two sufficient sureties. 

Sec. 598. In actions respecting mining claims, in a justice’s 
court, the justice shall have power, upon application of the 
party out of possession of the claim or claims, after notice of 
one day to the adverse party, to appoint a receiver of the pro- 
ceeds of the claim, pending the action. If the parties agree 
upon a person, he shall be appointed such receiver; if the 
parties do not agree, the justice shall appoint a receiver, who 
shall take an oath, which shall be filed with the justice, that 
he is not interested in the action between the parties, and that 
he will honestly keep an account of all gold dust or metals of 
any kind, the proceeds of the claims in dispute. After the 
appointment of such receiver, the justice shall have power to 
issue a written order to any sheriff or constable, to put such 
receiver into possession of such claim, which order said sheriff 
or constable shall execute, and the receiver shall remain in 
possession of the claim or claims so long as the said action 
may remain undetermined in any court. The court in which 
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the action may be pending, shall have the duthority, upon the 
application of either patty, with two days’ notice tothe other, 
from time to time, to make such orders for the disposition of 
the proceeds of such claim or claims, for the safety of the 
same, as may seem proper. The court in which the action 
may be pending, shall also have power, upon application of 
the receiver, based upon his affidavit, to punish, as for con- 
tempt, all persons who have been guilty of disturbing the 
receiver in the possession of the claims. 

Sec. 594. The receiver-mentioned in the last section shall 
keep an accurate account of all the proceeds of the claim 
pending the action, and of all amounts paid out for working 
the same, and shall retain the proceeds and pay the same over, 
pursuant to the order of the court. The receiver shall also 
be required, on demand of either party, to give security for 
the faithful performance of his trust; and shall be allowed for 
the same a reasonable compensation, to be paid out of the pro- 
ceeds of the claim in his hands, but in no case exceeding ten 
per cent. upon such proceeds. 

Sec. 595. Writs of certiorari and mandamus may be issued 
in the cases prescribed by this act, by a judge of the supreme 
court, district court, or probate court, in vacations; and may, 
in the discretion of the judge issuing the writ, be made return- 
able, and a hearing may be had on the return thereof in the 
vacation. 

Sec. 596, Whenever property has been taken by an officer, 
under a writ of attachment, in pursuance of the provisions of 
this act, and it shall be made to appear satisfactorily to the 
court, or a judge thereof, or a probate judge, that the interest 
of the parties to the action will be subserved by a sale thereof, 
the court or judge may order such property to be sold, in the 
same manner as property is sold under an execution, and the 
proceeds to be deposited in court, to abide the judgment in 
the action. Such order shall be made only upon notice to the 
adverse party or his attorney, in ease such party has been per- 
sonally served with asummonsin the action. 

Sec. 597. A copy of any record or document or paper in 
the custody of a public officer of this territory, or of the 
United States within this territory, certified under the official 
seal, or verified by the oath—of-such officer, to be a true, full 
and correct eopy of the original in his custody, may be read in 
evidence in an action or proceeding in the courts of this ter- 
ritory, in the like mannner, and with the like effect as the 
original could be, if produced. 

Sec. 598. When two or more persons, associated in any 
business, transact such business under a common name, 
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whether it comprise the names of such persons or not, the 
associates may be sued by such common name, the summons 
in such cases being served on one or more of the associates ; 
but the judgment in such cases shall bind only the joint 
property of the associates. 

Sec. 599. Al decisions given upon an appeal, in any ap- 
pellate court in this territory, shall be given in writing, with 
the reasons therefor, and filed with the clerk of the court; but 
this section shall not apply to actions tried with a jury anew 
in the district court on an appeal from a justice’s court. 

Sec. 600. A defendant, against whom an action is pending 
upon a contract or for specific personal property, may, at any 
time before answer, upon affidavit that a person not a party to 
the action makes against him, and without any collusion with 
him, a demand upon the same contract or for the same pro- 
perty, upon due notice to such person and the adverse party, 
apply to the court for an order to substitute such person in his 
place, and discharge him from liability to either party, on his 
depositing in court the amount claimed on the contract, or 
delivering the property or its value to such person as the court 
may direct; and the court may, in its discretion, make the 
order. 

Sec. 601. Any person shall be entitled to intervene in an 
action, who has an interest in the matter in litigation, in the 
suecess of either of the parties to the action, or an interest 
against both. An intervention takes placewhen a third person 
is permitted to become a party to an action between other 
persons, either by joining the plaintiff in claiming what is 
sought by the complainant, or by uniting with the defendant 
in resisting the claims of the plaintiff, or by demanding any- 
thing adversely to both the plaintiff and the defendant. 

Sec. 602. Any third person may intervene either before or 
after issue has been joined in the cause. 

Sec. 603. The intervention shall be by petition or com- 
plaint filed in the court in which the action is pending, and it 
must set forth the grounds on which the intervention rests. A 
copy of the petition or complaint shall be served upon the 
parties to the action against whom anything is demanded, 
who shall answer as if it were an original complaint in the 
action. 

Sec. 604. The court shall determine upon the intervention 
at the same time that the action is decided ; if the claim of the 
party intervening is not sustained, he shall pay all costs 
incurred by the intervention. 

Sec. 605. On the trial of any action in a court of record, at 

„the request of either party, the court may, in its discretion, 
14 
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appoint a competent person to take down the testimony in 
writing. 

Src. 606.° The party obtaining the postponement of a trial 
in any court of record, shall also, if required by the adverse 
party, consent that the testimony of any witness of such ad- 
verse party, who is in attendance, be then taken by deposition 
before a judge or clerk of the court in which the cause is pen- 
ding, or before such notary public as the court may indicate, 
which shall accordingly be done, and the testimony so taken 
may be read on the trial with the same effect, and subject to 
the same objections, as if the witness were produced. 

Sec, 607. Whenever costs are awarded to a party by an 
appellate court, such party may have an execution for the 
same, on filing a remittitur with the clerk of the court below, 
and it shall be, the duty of such clerk, whenever the remititur 
is filed, to issue the execution upon application therefor; and 
whenever costs are awarded toa party by an order of any 
court, such party may have an execution therefor in like manner 
as upon a judgment. 


CONCERNING COURTS OF JUSTICE OF THIS TERRITORY AND JUDICIAL OFFICERS. 


Sec. 608. The following shall be the courts of justice of this 
territory: First. Thesupreme court: Second. The district 
courts. Third. The probate courts. Fourth. The justices’ 
courts. 


` SUPREME COURT. 


Sec. 609. The supreme court shall have appellate jurisdic- 
tion in all civil cases where the amount in dispute exceeds in 
value one hundred dollars, and in all criminal cases tried in 
district courts; and shall hold its sessions at the capital, at the 
times fixed by law. . 

DISTRICT COURTS. 


l 


Sec. 610. The territory shall be divided into three judicial 
districts. 

Src. 611. There shall be a district judge for each of the 
judicial districts. The courts held by them shall be the district 
courts of the territory. 

Sec. 612. The jurisdiction of these courts shall be of two 
kinds: First. * Original. Second. Appellate. 

Sec. 613. The district court shall have original jurisdiction 
in civil cases where the amount in dispute exceeds oné hundied 
dollars, and in all criminal cases not otherwise provided for. 
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Provided, The district court may enter judgment fora less sum 
thau one hundred dollars upon the plaintiff’s paying costs. 

Sec. 614. The appellate jurisdiction of these courts shall 
extend to hearing upon appeal, an order or judgment of a pro- 
bate court or justice of the peace, in the cases prescribed by 
atatute. 

Suc. 615. The courts and judges thereof shall have power 
to issue all writs necessary or proper to the complete exercise 
of the power conferred upon them by the constitution and the 
organic act. i 

Sec. 616. The terms shall be held at such times and places 
as provided by law; if a room for holding the court be not 
provided by the county, together with attendants, fuel, lights 
and stationery, suitable and sufficient for the traksaction of 
business, the court may direct the sheriff to provide such room, 
attendants, fuel, lights and stationery, and the expenses shall 
be a county charge. 

Sec. 617. The district judges shall, at all,reasonable times, 
when not engaged in holding courts, transact such business at 
their chambers as may be done out of court, at chambers ; 
they may try and detefmine writs of mandamus, certiorari, and 
qou warranto, hear and dispose of all applications for orders 
and writs, which are usually granted, in the first instance, upon 
an ex parte application ; and may, in their discretion, also hear 
applications to discharge such orders and writs. 

Sec. 618. Whenever an action or proceeding is commenced 
in a district court, in which a probate court has concurrent 
jurisdiction, the district court may, if the parties consent, by 
order, transfer the same to the probate court of the same 
county ; upon such transferrence, the probate court shall have 
and exercise over such action or proceeding the same jurisdic- 
tion as if originally commenced therein. 

.Szc. 619, Each district court shall have power to make 
-rules, not inconsistant with the constitution and laws of this 
territory, for its own government and thé government of its 
officers, but such rules shall not be in force until thirty days 
after their adoption and publication, and no rule shall be made 
imposing any tax or charge upon any legal proceeding, or 
making an allowance to-any officer for services. 


THE PROBATE COURTS. 


Szoc. 620. There shall be in each county a probate court, 
with the jurisdiction conferred by this chapter. 

Src. 621. The probate court shall have power to open and 
receive the proof of last wills and testaments, and to admit them 
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to probate; to grant Jetters testamentary, of administration, 
and of guardianship, and to revoke the same, for cause shown, 
according to law; to compel executors, administrators and 
guardians to render an account when required, or at the period 
fixed by law; to order the sale of property of estates, or be- 
longing to minors; to order the payment of debts due by 
estates; to order and regulate all partitions of property or 
estates of deceased persons; to compel the attendance of wit- 
nesses; to appoint appraisers or arbitrators; to compel the 
production of title deeds, papers, or other property of an estate, 
or of a minor; and to make such other orders, as may be ne- 
eessary and proper, in the exercise of the jurisdiction conferred 
upon the probate court. 

Sec. 622. The probate judge shall hare power in vacation 
to appoint appraisers; to receive inventories and accounts to 
be filed in his court; to suspend the powers of executors, ad- 
ministrators or guardians, in the cases allowed by law; to 
grant letters of administration or guardianship ; to approve 
claims and bonds, and to direct the issuance from this court 
of all writs and process necessary, in the exercise of his powers 
as probate judge. : 

Sec. 623. The probate court shall have original civil juris- 
diction: First. Of an action to enforce the lien of mechanics 
and others. Second. It shall also have concurrent jurisdic- 
tion with the district court of the territory, in all civil actions 
when the amount in controversy shall not exceed five hundred 
dollars. The probate court, and the judge thereof, shall have 
power at chambers to try and determine suits of mandamus, 
certiorari, and quo warranio, and to issue all writs necessary or 
proper to the complete exercise of the powers conferred upon 
it by this and other statutes, and in the absence of the district 
judge from the county, to issue writs of kabeas corpus and in- 
junction, If a room for holding the court be not provided by 
the county, together with attendants, fuel, lights, and sta- 
tionery, suitable and sufficient-for the transaction of business, 
the court may direct the sheriff to procure such room, at- 
tendants, fuel, light, and stationery, aud the expenses thereof 
shall be a county charge. ` 

Sec. 624. A regular term of the probate court shall be held at 
the county seat of each county, commencing on the fourth 
Monday in January, April, July, and October, for the transac- 
tion of all business of which said court has jurisdiction: 
Provided, however, That if the district court of the district em- 
bracing any county be in session at such time, the probate 
court of the county in which said district court is held, shall 
stand adjourned until the first Monday of the ensuing month. 
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Sec. 625. That if said court shall not be held on the first 
day of the term, such court shall stand adjourned from day to 
day until the evening of the third day. If at that time the 
judge shall not have appeared and opened court, the same 
shall stand adjourned until the next regular term. Special 
adjourned terms may be held in continuation of the regular 
term, upon its being so ordered by the court in term time, and 
entered by the clerk upon the record of the court. 

Sxc. 626. In all actions, the jurisdiction of which has been 

` given by this act to the probate courts, the party plaintiff shall, 
before his complaint and notice, writ, record or papers upon 
which his action is founded, be filed by the clerk, pay into the 
hands of said clerk a docket fee of ten dollars, which shall be 
paid to the probate judge by the clerk, and no docket fee shall 
be allowed attorneys in the probate court. 

Src. 627. That if the judge be disqualified for any cause 
from sitting on the determination of any cause or proceeding 
pending before him, the same shall be certified with the origi- 
nal papers to the district court of the district including the 
county, which shall proceed thereon to final judgment and 
determination. _ 

T Bec. 628. That each judge of the probate court shall be a 
conservator of the peace throughout his county. 

Sec. 629. In all civil cases’ within their jurisdiction, the 
probate courts and the judges thereof shall have the same 
power to grant all orders, writs and process which the district 
courts or the judges thereof have power to grant within their 
jurisdiction, and to hear and determine all questions arising 
within their jurisdiction, as fully and completely as the district 
courts or the judges thereof have power to do under the laws 
of this territory. 

Sec. 630. Juries in all civil actions in the probate courts 
shall consist of six persons having the qualifications of electors, 
who shall not be summoned until the cause is at issue and set 
for trial, and a demand is made in writing therefor by one or 
more of the parties, and their legal fees paid into the hands of 
the clerk by the party making the demand. 

Sec. 631. The clerk shall issue a venire returnable on the 
day upon which the cause is set for trial, and if on the return 
day the panel be not full, it may be filled by summoning tales- 
men, No challenges shall be allowed either party except for 
cause, 


k 


JUSTICES’ COURTS. 


Src. 632. The courts held by justices of the peace in this 
territory, shall be denominated justices’ courts, and shall bave 
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the jurisdiction conferred by this act, but nothing contained 
in this act shall affect their jurisdiction in actions jor proceed- 
ings now pending therein, nor shall it affect any judgment or 
order already made, or proceedings already taken. 

Sec. 633. Justices’ courts shall have jurisdiction of the fol- 
lowing actions and proceedings: First. Of an action arising 
on contracts for the recovery of money only, if the sum 
claimed does not exceed one hundred dollars. Second. Ofan 
action for damages for injury to the person, or for taking or 
detaining personal property, or for injuring real or personal‘ 
property, if the damages claimed do not exceed one hundred 
dollars. Third. Of an action for a fine, penalty or forfeiture, 
not exceeding one hundred dollars, given by statute, or the 
ordinance of an incorporated city. Fourth. Of an action 
upon a bond conditioned tor the payment of money not ex- 
ceeding one hundred dollars though the penalty exceed that 
sum, the judgment to be given for the sum actually due; 
when the payments are to be made by installments, an action 
may be brought for each installment as it becomes due. Fifth. 
Of an action upon a surety bond or undertaking taken by 
them, though the penalty exceed, if the amount claimed does 
not exceed one hundred dollars. Sixth. Of an action for the 
foreclosure of any mortgage, or the enforcement of any lien 
on real or personal property, when the debt secured does not 
exceed one hundred dollars. Seventh. Of an action to re- 
cover the possession of personal property, when the value of 
such property does not exceed one hundred dollars. Eighth. 
To take and enter judgment on the confession of a defendant 
when the amount confessed does not exceed one hundred dol- 
lars. Ninth. Of an action fora forcible or unlawful entry 
upon, or a forcible or unlawful detention of lands, tenements, 
or other possessions. Tenth. Of an action to determine the 
right-to & mining claim, and for damages for injury to the 
same, when the damages claimed do not exceed one hundred 
dollars. ‘Eleventh. Of proceedings respecting vagrants and 
disorderly persons. 

Szc. 634. The jurisdiction conferred by the last section 
shall not extend, however, to a civil action in which the title 
to real property shall come in question. 

Src. 635. These courts shall also have jurisdiction of the 
following public offenses, committed within the respective coun- 
ties in which such courts are established: First. Petit larceny. 
Second, Assault and battery, not charged to have been eom- 
mitted upon a public officer in the discharge of his duties, or 
with intent to kill. Third. Breaches of the peace, riots, 
affrays, committing a willful injury to property, and all mis- 
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demeanors, punishable by fine, not exceeding five hundred dol- 
lars, or imprisonment not exceeding six months, or by both 
such fine and imprisonment. 

Sec. 636. There shall beno terms in justices’ courts; these 
courts shall be always open. 

Sec. 687. Each justice, before entering upon the discharge 
of his duties, shall take the constitutional oath of office, and 
shall execute a bond fo the territory, in the sum of two thou- 
saud dollars, conditioned for the faithful performance of his 
duties, and file the same with the county clerk. ~ 


GENERAL PROVISIONS „RESPECTING THE COURTS OF JUSTICE AND JUDICIAL 
OFFICERS. 


Sec. 688. Thesupreme court, the several district courts, 
and the several probate courts of this territory shall be courts 
of record. 

Sec. 639. The sittings of every court of justice shall be 
public, except as is provided in the next section. 

Sec. 640. In an action for divorce, the court may direct 
the trial of any issue of fact joined therein to be private, and 
upon such directions; all persons may be excluded, except the 
officers of the court, the parties, their witnesses and counsel. 

Sec. 641. Every court shall have power—First. To pre- 
serve and enforce order in its immediate presence. Second. 
To enforce order in the proceedings before it, or before a per- 
son or persons empowered to conduct a judicial investigation 
under its authority. Third. To compel obedience to its law- 
ful judgments, orders and process, and to the lawful orders 
of its judge out of court, in an action or proceeding pending 
therein. Fourth. To control, in furtherance of justice, the 
conduct of its ministerial officers. 


PARTICULAR DISQUALIFICATION OF JUDGES, 


Src. 642. A judge shall not act as such in any of the fol- 
lowing cases: First. In an action or proceeding to which 
he is a party or in which he is interested. Second. When he 
is related to either party, by consanguinity or affinity, within 
the third degree. Third. When he has been attorney or 
counsel for either party in the action or proceeding. But this 
section shall not apply to the arrangement of the calendar or 
the regulation of the order of business. 

Sec. 648. A judge shall ot act as attorney or counsel in a 
court in which he is judge, or in an action or proceeding re- 
moved therefrom to another court for review, or in any action 
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‘or proceeding from which an appeal may lie in his own 
court, a 

Sec. 644, A judge of the supreme court or of the district 
court shall not act as attorney or counsel in any court, ex- 
cept in an action or proceeding to which he is a party on the 
record. me 

Src. 645, A judge or justice of the peace shall not have 
a partner acting as attorney or couusel in any court in this 
territory. = : 


JTDICIAL DAYS AND PLACES OF HOLDING COURTS. 


Sec. 646. The court: of justice may be held and judicial 
- business may be transacted on any day except as provided in 
the next section. 

Src. 647, . No court shall be opened, nor shall any judicial 
business be transacted on Sunday, on New Year's day, on the 
Fourth of July, on Christmas day, on Washington’s birthday, 
on Thanksgiving day, or on a day in which the general elec- 
tion is held, except for the following purposes: First. To 
give, upon their request, instructions, to a jury then deliber- 
ating on their verdict. Second. To receive a verdict or dis- 
charge a jury. Third. For the exercise of the powers of a 
magistrate in a criminal action, or in a proceeding of a crim- 
inal nature ; Provided, That when the day fixed for opeuing a 
court shall fall on any of the days mentioned in this section, 
the court shall be opened on the next or succeeding day. 

Sec. 648. Every court of justice, except a justice’s, shall 
sit at the county seat of the county in which it is held, except 
in cases provided by law, approved December eighteenth, 
eighteen hundred and sixty-three. No justice of the peace 
shall hold a court in any other county or city than the one for 


v 


which he shall have been elected. 


SEALS OF THE COURTS OF JUSTICE, 


Sec. 649. Each of the following courts, and no others, shall 
have a seal: First. The supreme court. Second. The dis- 
trict courts. Third. The probate courts. 

Sec. 650. The clerk of each court shall keep the seal 
thereof. 

Sec. 651. The seal of the court need not be affixed to any 
proceedings therein, except—First. To a summons or writ. 
Second. To the proof of a will, or the appointment of an 
executor, administrator or guardian. Third. To the authen- 
tication of a copy of a record, or other proceeding of the 
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court, or an Officer thereof, for the purpose of evidence in 
another court. i 

Src. 652. The seal may be affixed by impressing it on the 
paper, or on a substance attached to the paper, and capable 
of receiving the impression. : 


MISCELLANEOUS PROVISIONS RESPECTING COURTS AND JUDIGIAG OFFICERS. 


Sec. 653. If an application for an order, made to a judge 
of a court in which the action or proceeding is pending, be 
refused in whole or in part,’ or be granted conditionally, no 
subsequent application for the same order shall be made to 
any other judge, except of a higher court; Provided, That 
nothing in this section be so construed as to apply to motions 
refused for any informality in the papers or proceedings 
necessary to obtain an order. 

Sec. 654. A violation of the last section may be punished 
asa contempt; and an order made contrary thereto may be 
revoked by ‘the judge who made it, or vacated by a judge 
of a courtin which the action or proceeding is pending. 

Src. 655. The judges of the supreme court, of the dis- 
trict courts and of the probate courts shall have power in any 
part of the territory, and justices of the peace within their 
respective counties, shall have power to take and certify— 
First. The proof and acknowledgement of a conveyance of 
real property, or of any other written instrument. Second. 
The acknowledgment of satisfaction of a judgment of any 
court. Third. An affidavit to be used in any court of justice 
of this territory. 

Sec. 656. No action or proceeding in a court of justice 
shall be affected by a vacancy in the office of all or any of the 
judges, or by the failure of a term thereof. 

Src.’ 657. Every written proceeding in a court of justice in 
this territory, or before a judicial officer, shall be in the Eng- 
lish language; but such abbreviations as are now commonly 
used in that language may be used, and numbers may be ex- 
pressed by figures or numerals, in the customary manner, 


FORCIBLE ENTRY AND UNLAWFUL DETAINER. 


Sec. 658. Entry into lands, how made. t 
659. Justice of the peace may inguire into, and have restitution. 
660. Proceedings on complaint to justice. 
663. Proceedings when defendant absent from county. 
664, Adjournment of trial, when to be made. 
663. Testimony, how taken. 


218 CIVIL PRACTICE ACT. 


Sec. 666. What complainant required to show, what defendant may show in defense. 
687. Proceedings on decision of case. 
668. When jury cannot agree. 
669. Damages, rents, etc., on verdict for complaint. 
670. Proceedings against tenants holding over. 
671. Preceding article not applicable to certain cases. 
672. Penalty for not attending as a juror or witness. 
673. Appeals, when and how to be taken. 
674. Appeal to stay proceedings and trial, statement of case not necessary. 
675. Appeal to stay proceedings on writ of restitution. 
676. Matter of form immaterial. 
677. Amendments to pleadings. 
678. Summons, form of. 
679. Form of writ of restitution. 


Sec. 658. No person or persons shall hereafter make any 
entry into lands, tenements or other possessions, but in cases 
where entry is given by law; and in such cases not with strong 
hand nor with multitude of people, but only in a peaceable - 
manner; and if any person from henceforth do to the contrary, © 
and thereof be duly convicted, he shall be punished by fine. 

Sec. 659. Any justice of the peace shall have authority to 
inquire, as hereinafter directed, as well against those who make ‘ 
unlawful or forcible entry into lands, tenements, or other pos- 
sessions, and detainthe same, as against those who, having 
lawful and peaceful entry into lands, tenements, or other pos- 
sessions, unlawfully detain the same; and if it be found, upon 
such inquiry, that an unlawful or forcible entry hath been 
made, and that the said lands, tenements, or other possessions, 
after a lawful entry, are held unlawfully; then such justice shall 
cause the party complaining to have restitution thereof. 

Sec. 660. When any complaint shall be made in writing 
to any justice ofthe peace, ofany such unlawful or forcible entry, 
or unlawful detainer, said justice shall issue a summons, 
directed to the -sheriff or any constable of the county, com- 
mauding him to summon the person or persons against whom 
such complaint shall have been made, to appear before the 
said justice on a day in such summons named, which shall not 
be more than ten days from the issuing of such summons, and 
at the place therein mentioned. 

Sec. 661. Such summons shall be served upon the person 
or persons against whom the same is issued, by delivering a 
certified copy thereof to such person Gr persons at least four 
days before the return day thereof; and the officer serving the 
same shall make a special return of the time and manner of 
serving such summons. 

Sec. 662. After the return of the summons, ‘served~as 
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hereinbefore provided, and at the time and place appointed in 
said summons, the justice shall proceed to hear and determine 
said complaint, unless either party shall demand a jury; in 
which case, the justice shall issue a venire for a jury, in the same 
manner, and upon the same terms, as in other cases provided 
for trial by jury in justices’ courts, and such jury shall be sworn 
as in other cases. 

Szo. 663. If, at the time of making such complaint, itshall ~ 
be made to appear that such person or persons against whom 
said complaint is made, or either of them, are absent from the 
county, it shall be the duty of the justice before whom the 
same is made, to issue his summons, as hereinbefore provided, 
and the same may be served by leaving a certified copy thereof 
at the last and usual place of abode of such person or persons, 
not less than four days before the return day thereof, which 
copy shall be left with some member of the family, or some 
person residing at such place, of suitable age and discretion, 
to whom the contents thereof shall be explained by the officer 
leaving the same, and the officer shall make a special return 
of the time and manner of serving said summons, and the suit 
shall thereafter proceed the same as though a personal service 
were had of such summons. 

Szo. 664. The justice may, in his discretion, adjourn any 
trial under ‘this act, not exceeding ten days; and when the de- 
fendant, his agent or attorney, shall make oath that he cannot 
safely proceed to trial, for want of some material witness, 
naming him, that he has made due exertion to obtain such 
witness, and believes, if an adjournment be allowed, he will 
be able to procure the attendance of such witness, or his 
deposition, in time to produce the same upon the trial, in 
which case, if such person or persons will give bond, with one 
. ormore sufficient sureties, conditioned to pay the said com- 
plainant for all rent that may accrue during the pending of 
such suit, and all costs and damages consequent upon such 
adjournment, the said justice shall adjourn said cause for 
such reasonable time as may appear necessary, not exceeding 
three months. > 

Szo. 665. The testimony of any witness, which may be 
considered necessary by either party, may be taken in the 
same manner, and with the like effect, as is provided for the 
taking of testimony in other cases in justices’ courts. 

Src. 666. On the trial, the complainant shall only be re- 
quired to show, in addition to the forcible entry or detainer 
complained of, that he was peaceably in actual possession at 
the time of a forcible entry, or was entitled to the possession 
of the premises at the time of a forcible holding over. The 
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defendant may show in his defense that he, or his ancestors, 
or those whose interest in such premises he claims, have been 
in quiet possession thereof for the space of one whole year 
together next before the said inquisition, and that his interest 
therein is not then ended or determined, and such showing 
shall be a bar to the prosecution; and in no case when the 
title of land is necessarily involved, shall a justice of the peace 
have cognizance. 

Sec. 667. If upon the trial of any complaint under this act, 
the justice or jury shall find the defendant or defendants, or 
either of them, guilty of the allegations in the complaint, said 
justice shall thereupon enter judgment for the complainant to 
have restoration of the premises, and shall impose such fine, 
not exceeding one hundred dollars, considering all the circum- 
stances, as he may deem just, and shall tax the costs for the 
complainant, and may issue execution therefor; and the said 
justice shall award and issue a writ of restitution; but if the 
said justice or jury find that the person complained of is not 
guilty, the justicé shall tax the costs against the complainant, 
and issue execution therefor. 

Sec. 668. Ifthe jury empanneled cannot agree upon a 
verdict, the justice may, with the consent of the parties, dis- 
charge them, and issue a renire returnable forthwith, or at 
some other time agreed upon by the parties. 

Sec. 669. In all cases of a verdict by the justice or jury for 
the complainant, the damages shall be assessed as well for 
waste and injury committed upon the premises, as for the 
rents and profits during such detainer, and the verdict shall 
also find the monthly value of the rents and profits of the said 
‘premises; and the complainant shall be entitled to recover 
treble damages against the persons against whom judgment 
has been rendered, which damages shall be assessed by the 
justice or jury, and when so assessed shall be trebled by said 
justice, and entered as a judgment in the cause, upon which 
execution may issue. 

Sec. 670. When any person shall hold over any lands, 
tenements, or other possessions, after the termination of the 
time for which they are demised, or let him or her, or to the 
person under whom he or she holds possession, or contrary to , 
the conditions or covenants of the lease or agreement under 
which he or she holds, or after any rent shall become due ac- 
cording to the terms of such lease or agreement, and shall 
remain unpaid for the space of three days; in all such cases, if 
the lessor, his heirs, executors, administrators, assigns, agent, 
or attorney, shall make demand in writing of such tenant,.that 
he or she shall deliver possession of the premises held as afore- 
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said, and if such tenant shall refuse or neglect, for the space 
of three days after such demand, to quit the possession of such 
lands or tenements, or to pay the rent thereof, due and unpaid 
as aforesaid, upon complaint thereof to any justice of the peace 
of the proper county, the justice shall proceed to hear, try, 
and determine the same, in the same manner as in other cases 
herein before provided for, but shall impose no fine upon any 
such case mentioned in this section. . 

Sec. 671. The preceding section shall not extend to any 
person who has, or shall have continued in possession one 
year after the termination of the time for which the premises 
were demised, or leased, or let to him or her, or those under 
whom he or she holds possession, or to any person who con- 
tinues in possession three years, quietly and peaceably. 


Sec. 672. Every person summoned as a juror, or sub- 
pened as a witness, who shall not appear, or who, appearing, 
shall refuse to serve or give evidence in any prosecution in- 
stituted under this act, shall forfeit and pay for every such 
default, or refusal, to the use of the county, unless some reason- 
able cause be assigned, such fine, not exceeding twenty dollars, 
as the said justice shall think proper to impose, and execution 
may be issued therefor. 


Sec. 678. If either party shall feel aggrieved by the verdict 
of the jury, or decision of the justice, he may appeal within 
ten days, as in other cases tried before justices of the peace, 
to the district court, and he shall give bond, with two or more 
sufficient sureties, to be approved by said justice, conditioned 
to pay all costs of such appeal, and abide the order the court 
may make therein, and pay all rent and other damages justly 
accruing during the pending of such appeal; and upon the 
filing of the notice of appeal, and the affidavit of the appel- 
lant that the appeal is taken in good faith, and that he intends 
to perfect said appeal, the justice shall grant a stay of the writ 
of restitution for not exceeding two days, for the purpose of 
allowing the appellant an opportunity to file his appeal bond, 
and for no other. 


Sec. 674. Upon taking such appeal, all further proceedings 
«in the case shall be thereby stayed, and the appellate court, in 
all cases which are now pending, or which may hereafter be 
brought, shall proceed to try the case anew, and shall issue all 
necessary writs and process to carry out the provisions of this 
act. All laws, or parts of laws, which require a statement of 
the case, or evidence, or exceptions, to be taken before a jus- 
tice of the peace, on the trial of a case for forcible entry and 
unlawful detainer, in order to perfect an appeal, are hereby 
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repealed, and the same shall be tried in the appellate court on 
the evidence introduced before said appellate court. 

Sec. 675. If a writ of restitution shall have been, issued 
previous to the taking of the appeal, the justice shall give the 
appellant a certificate of the allowance of such appeal; and 
upon the serving of such certificate upon the officer having 
such writ of restitution, said officer shall cease all further pro- 
ceedings by virtue of such writ, and if such writ shall not 
have been completely executed, the parties in possession shall 
remain in possession of the premises until the appeal shall be 
determined. 

Sec. 676. In all cases of appeal under this act, the appellate 
court shall not dismiss or quash the proceedings for want of 
form, only provided the proceedings have been conducted 
substantially. according to the provisions of this act. 

Sec. 677. Amendments to the complaint, answer, or sum- 
mons, in matters of form only, may be allowed by the court 
at any time before final judgment, upon such terms as may be 
just, and all matters of excuse, justification, or avoidance of 
the allegations in the complaint, may be given in evidence 
under the answer. 

Sec. 678. The following, or equivalent forms, may be used 
in proceedings under this act, to wit: 


SUMMONS, 


The people of the United States, of the Territory of Idaho, 
to the sheriff or any constable of the county aforesaid: 

Wauereas, A. B., of the county of » hath exhibited 
unto me, a justice of the peace for said county, a complaint 
against Ù. D., of the county of , for that the said C. D, 
of the county of , on the day of ——, A. D. —, 
at the county of , [here insert the substance of the com- 
plaint, with sufficient certainty.] You are therefore com- 
manded to summon the said C. D., if he be found in your 
county, to be and appear before me, at my office (or oa 
the place), on the day of , A. D. , then an 
there to make answer unto the complaint aforesaid. Given 
under my hand and seal, this day of —, A. D. —. 
E. F., justice of the peace. 


WRIT OF RESTITUTION. 


Sec. 679. The people of the United States, of the Terri- 
tory of Idaho, to the sheriff or any constable of the county 
aforesaid : 
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WHEREAS, A. B., of the county of ———, at a court of in- 
quiry of an unlawful or forcible entry, or unlawful detainer 
(as the case may no; held at my office (or state the place), in 
the county aforesaid, on the day of , A. D., , be- 
fore me, a justice of the peace for the county aforesaid, by the 
consideration of the court, hath recovered judgment against 
C. D., to have restitution of [here describe the premises, as in 
the complaint.] You are therefore commanded that, taking 
with you the force of the county, if necessary, you cause the 
said ©. D. to be immediately removed from the aforesaid 
premises, and the said. A. B.to have peaceable restitution 
of the same; and you are also commanded that, of the goods 
and chattels of the said C. D., within said county, you cause 
to be made the sum of ———— dollars for the said plaintiff, 
together with costs of suit indorsed thereon, and make re- 7 
turn hereof within thirty days from this date. Given under 
my hand this day of , A. D. . E. F., justice 
of the peace. 


ACTIONS FOR THE PARTITION OF REAL PROPERTY. 


Bec. 680. Actions by tenants in common. 
681. Complaint, what to set forth. 
682. Who need not be made parties. 
683. Notice to be filed in recorders office. 
684. To whom summons directed. 
685. Publication of. 
686, Answers, what to set forth. 
687. Right of parties may be determined. 
688, Certificates as to liens on property. 
689. Persons holding liens to be made parties. 
690. Notice to be given. 
691. Sale of property, when may be ordered. 
692. Partition, how to be made. 
698. Report of referees. 
694. Judgment on, effect of. 
696. Expenses of referees. 
597. Lien on undivided interest. 
698. Estate for life or years, how set off. 
699. Proceeds of sale of incumbered property how applied. 
700. When there gre other securities. 
701. Proceeds, how to be distributed. 
702. Determination of conflicting claims, 
703. Sales, how made. 
706. How tenant for life, etc., may receive satisfaction for estate sold. 
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Sec. 709. Contingent future right or estate, how settled. 
710. Terms and made of sale, 
711. Certain parties not to be interested in purchase, report of sale. 
713. Order to execute conveyance. 
714. Where party entitled to share purchases, 
715. Conveyance, where recorded and effect. 
41g. Disposition of proceeds of sale, unknown owner is interested. 
718. Duty of referees in relation to partition, etc. 
720. Compensation when partition is unequal. 
721. Proceeds of sale, infant's share paid to guardian. 
722. Proceeds of sale, share of insane person. 
723. Partition may be consented to by guardian. 
724, Cost of partition. 
725. Single referee may be appointed. 
26. Mining claims. partition of, how made. 
727. Mining claims, sale injurious, court to appoint commissioners, 
28. ‘Hoelw sold, purchasers, who deemed. ~ 
730. Claims bid for to be segregated. 
732. Court may dispose of report of commission. 
733. Commissioners expenses, etc. 


Sec. 680. When several persons hold and are in possession 
of real property, as joint tenants or as tenants in common, in 
which one or more of them have an estate of inheritance, or 
for life or lives, or for years, an action may be brought by one 
or more of such persons for a partition thereof, according to 
the respective rights of the persons interested therein ; and for 
a sale of such property, or a part of it, if it appear that a par- 
tition cannot be made without great prejudice to the owners. 

Src. 681. The interests of all persons in the property, 
whether such persons be known or unknown, shall beset forth 
in the complaint, specifically and particularly, as far as known 
to the plaintiff; and if one or more of the parties, or the share 
or quantity of interest of any of the parties, be unknown to 
the plaintiff, or be uncertain or contingent, or the ownership 
of the inheritance depend upon an executory devise, or the 
remainder bea contingent remainder, so that such parties can- 
not be named, that fact shall be set forth in the complaint. 

SEC. 682, No persons who have or claim any liens upon the 
property, by mortgage, judgment or otherwise, need be made 
parties to the action, unless such liens be matters of record. 

Sec. 683. Immediately after filing the complaint, the 
plaintiff shall file with the recorder of the county in which 
the property is situated, a notice of the pendency of the action 
containing the names of the parties, so far as known, the 
object of the action, and a description of the property to be 
affected thereby. From the time of the filing, it shalt be 
deemed notice to all persons. 
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Src. 684. The summons shall be directed to all the joint 
tenants and tenants in common, and all persons having any 
interest in or any liens of record, by mortgage, judgment or 
otherwise, upon the property, or upon any particular portion 
thereof; and generally to all persons unknown, who have or 
claim any interest in the property. 

Sec. 685. If a party having a share or interest is unknown, 
or any one of the known parties reside out of the territory, or 
cannot be found therein, and such fact is made to appear by 
affidavit, the summons may be served on such absent or un- 
known party by publication, as in other cases. When the 
publication is made, the summons, as published, shall be ac- 
companied by a brief description of the property which is the 
subject of the action. 

Sec. 686. The defendants who have been personally served’ 
with the summons and a certified copy of the complaint, shall. 
set forth in their answers, fully and particularly, the nature 
and extent of their interest in the property; and if such de- 
fendants claim a lien upon the property, by mortgage, judg- 
ment or otherwise, they shall state the amountand date of the 
same; and the amouat remaining duc thereon, and whether 
the amount has been secured in auy other way ornot; and if 
secured, the extent and nature of the security, or they shall 
be deemed to have waived their right to such lien. 

xc. 687. The rights of several parties, plaintiffs as well as ` 
defendants, may be put in issue, tried and determined by such 
action; and when a sale of the premises is necessary, the title 
shall be ascertained by proof to the satisfaction of the court, 
before the judgment of sale shall be made; and where service 
of the complaint has been made- by publication, like proof 
shall be required of the right of the absent or unknown 
parties, before such judgment is rendered; except that where 
there are several unknown persons having an interest in the 
property, their rights may beconsidered together in the action, 
and not as between themselves. 2 

Sec, 688. The plaintiff shall produce to the court, on the 
hearing of the case, the certificate of the recorder of the 
county where the property is situated, showing whether there 
were or not any liens outstanding of record upon the pro- 
‘ perty, or any part therof, at time of the commencement of 
the action. 

Seo. 689. If it appears by the certificate of the recorder 
that there were outstanding liens of record at the time of the 
commencement of the action, and the persons holding or 
claiming such liens were not made parties to the action, the 
court shall either order such parties to be brought in by an 


15 
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amendment, or supplemental complaint, or appoint a referee 
to ascertain whether their liens have been paid; or if not paid, 
what amount remains due, and their order among the liens 
held by the parties who have appeared and answered; and 
whether the amount remaining due thereon has been secured 
in any way, and if secured, the extent and nature of the 
security. 

Sec. 690. The plaintiff shall cause a notice to be served a 
reasonable time previous to the day for appearance before the 
referee appointed, as provided in the last section, on each per- 
son having outstanding liens of record, who is not a party to 
the action, to appear before the referee at a specified time and 
place, to make proof by his own affidavit or otherwise of the 
true amount due, or to become due, contingently or absolutely 
thereon. In case such person be absent, or his residence be 
unknown, service may be made by publication, or notice to 
his agent, under the direction of the court, in such manner as 
may be proper. The report of the referee thereon shall be 
mate to the court, and shall be confirmed, modified, or set 
aside, and a new reference ordered, as the justice of the case 
may require. 

Sec. G91. If it be alleged in the complaint, and be estab- 
lished by evidence, or if it appear by the evidence without 
such allegation in the complaint, to the satisfaction of the 
court, that the property, or any part of it, is so situated that 
partition cannot be made without great prejudice to the 
owners, the court may order a sale thereof. Otherwise, upon 
the requisite proofs being made, it shall order a partition, 
according to the respective rights of the parties, as ascertained 
by the court, and appoint three referees therefor; and shall 
designate the portion to remain undivided, for the owners 
whose interests remain unknown or are not ascertained. 

Sec. 692. In making the partition, the referees shall divide 
the property, and allot the several portions thereof to the 
respective parties, quality and quantity relatively considered, 
according to the respective rights of the parties, as determined 
by the court, designating the several portions by proper land- 
marks; and may employ a surveyor, with the necessary 
assistants, to aid them therein. 

Sze. 693. The referees shall make a report of their pro- 
ceedings, specifying therein the manuer of executing their 
trust, describing the property divided, and the shares allotted 
to each party, with a particular description of each share. 

Sec. 694. The court may confirm or set aside the report, 
and if necessary appoint new referees. Upon the report being 
confirmed, judgment shall be rendered that such partition be 
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effectual forever; which judgment shall be binding and con- 
clusive: First. On all persons named as parties to the 
action, and their legal representatives, who have at the time 
any interest in the property divided, or any part thereof, as 
‘owners in fee, or as tenants for life, or for years; or as entitled 
to the reversion, remainder, or the inheritance of such pro- 
perty, or of any part thereof, after the termination of a par- 
ticular estate therein; and who, by any contingency, may be 
entitled to a beneficial interest in the property, or who have 
an interest in any undivided share thereof, as tenants for years 
or for life. Second. Onall persons interested in the property 
who may be unknown, to whom notice shall have been given 
of the action for partition by ppblication; and, Third. On 
all other persons claiming from such parties or persons, or 
either of them. ; 

Sec. 695. But such judgment and partition shall not affect 
tenants for years less than ten, to the whole of the property 
which is the subject of the partition. 

Sec. 696. The expenses of the referees, including those of 
a surveyor and his assistants, when employed, shall be ascer- 
tained and allowed by the court; and the amount therof, to- 
gether with the fees allowed by law to the referees, shall be 
apportioned among the different parties to the action. 

Sec. 697. When a lien ison an undivided interest or estate - 
of any of the parties, such lien, if a partition be made, shall 
thenceforth be a charge only on the share assigned to such 
party ; but such share shall be first charged with its just pro- 
portion of the costs of partition, in preference to such lien. 

Src. 698. When a part of the property only is ordered to 
be sold, if there be an estate for life or years, in an undivided 
share of the whole property, such estate may be set off in any 
part of the property not ordered to be sold. 

Sec. 699. The proceeds of the sale of the encumbered 
property shall be applied under the direction of the court, as 
follows: First. To pay its just proportion of the general 
costs of the action. Second. To pay the costs of the reference. 
Third. To satisfy and cancel of record the several liens in their 
order of priority, by payment of the sum due and to become 
due; the amount to be verified by affidavit at the time of pay- 
ment. Fourth. The residue among the owners of the pro- 
perty sold, according to their respective shares therein. 

Sec. 700. When any party to an action who holds a lien 
upon the property, or any part thereof, has other securities for 
the payment of the amount of such lien, the court may, in its 
discretion, order such securities to be exhausted before a dis- 
tribution of the proceeds of sale, or may ordera just deduction 
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to be made from the-amount of the lien on the property, on 
account thereof. 

Src. 701. The proceeds of sale, and the securities taken b 
the referees, or any part thereof, shall be distributed by them 
to the persons entitled thereto, whenever the court so directs, 
But in case no direction be given, all such proceeds and secur- 
ities shall be paid into court, or deposited therein, or as directed 
by the court. 

Sec. 702. When the proceeds of sales of any shares or 
parcels belonging to persons who are parties to the action, and 

_who are known, are paid into court, the action may be con- 
tinued as between such parties, for the determination of their 
respective claims thereto, which shall be ascertained and ad- 
judged by the court. Further testimony may be taken in 
court, or by a referee, at the discretion of the court, and the 
court may, if necessary, require such parties to present the 
facts or law in controversy, by pleadings, asin an original 
action. 

Sec. 703. All sales of real property, made by referees under 
this chapter, shall be made by public auction to the highest 
bidder, upon notice published in the manner required for the 
sule of real property on execution. The notice shall state the 
terms of sale, and if the property, or any part of it, is to be 
sold, subject to a prior estate, charge, or lien, that shall be 
stated in the notice. 


Sec. T04. The court shall, in the order for sale, direct the 
terms of credit which may be allowed for the purchase money 
of any portion of the premises of which it may direct a sale 
ou eredit, and for that portion of which the purchase money 
is required, by the provisions hereinafter contained, to be in- 
vested for the benefit of unknown owners, infants, or parties 
out of the territory. 


Sec. 705. The referees may take separate mortgages and 
other securities for the whole or convenient portions of the 
purchase money, of such parts of the property as are directed 
by the court to be sold on credit, for the shares of any known 
owner of full age, in the name of such owner; and for the 
shares of an infant, in the name of the guardian of such infant; 
and for other shares, in the name of the clerk of the county 
and his successors in office. 


Sec. 706. The person entitled to a tenancy for life or years, 
whose estate shall have been sold, shall be entitled to receive 
such sum as may be deemed a reasonable satisfaction for such 
estate, and which the person so entitled may consent to aceept, 
instead thereof, by an instrument in writing, filed with the 
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clerk of the court. Upon the filing of such consent, the 
clerk shall enter the same in the minutes of the court. 

Sze. TOT. If such consent be not given, filed and entered, 
as provided in the last section, at or before a judgment of sale 
ig rendered, the court shall ascertain and determine what pro- 
portion of the proceeds of the sale, after deducting expenses, 
will be a just and reasonable sum to be allowed on-account of 
such estate, and shall order the same to be paid to such party, 
or deposited in court for him, as the case may require. 

Szc. 708. If the person entitled to such estate for life or 
years be unknown, the court shall provide for the protection 
of their rights, in the same manner, as far as may be, as if they 
were known and had appeared. 

Src. 709. In all cases of sale, when it appears that any 
person has a vested or contingent future right or estate in any 
of the property sold, the court shall ascertain and settle the 
proportional value of such contingent or vested right or estate, 
and shall direct such proportion of the proceeds of the sale to 
be invested, secured, or paid over, in such manner as to pro- 
tect the rights and interests of the parties. 

Sec. 710. In all cases of sale of property, the terms shall 
be made known at the time; and if the premises consist of 
distinct farms or lots, they shall be sold separately. 

Sec. 711. Neither of the referees, nor any person for the 
benefit of either of them, shall be interested in any purchase ; 
nor shall a guardian of an infant party be interested in the 
purchase of any real property, being the subject of the action, 
except for the benefit of the infant. All sales contrary to the 
provisions of this section shall be void. 

Sec. 712. After completing a sale of the property, or any 
part thereof ordered to be sold, the referees shall report the 
same to the court, with a description of the different parcels 
of land sold to each purchaser, the name of the purchaser, the 
price paid as secured, the terms and conditions of the sale, and 
the securities (if any) taken. The report shall be filed in the 
office of the clerk of the county where the property is situated. 

Src. 718. If the sale be confirmed by the court, an order 
shall be entered, directing the referees to execute conveyances 
and take securities, pursuant to such sale—which they are 
hereby authorized todo. Such order may also give direstions 
to them respecting the disposition of the proceeds of the sale. 

Sec. 714. "When a party entitled to a share of the property, 
or an incumbrancer, entitled to have his lien paid out of the 
sale, becomes a purchaser, the referees may take his receipt 
for so much of the proceeds of the sale as belongs to him. 

Brc. 715. The conveyances shall be recorded in the county 
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where the premises are situated, and shall be a bar against all 
persons interested in the property, in any way, who shall have 
been named as parties in the action ; and against all such par- 
ties and persons as were unknown, if the summons have been 
served by publication, and against all persons claiming from 
them, or either of them. 

Sec. 716. When there are proceeds of sale belonging to an 
unknown owner, or to persons without the territory, who has 
no legal representative within it, the same shall be invested in 
sécurities, on interest, for the benefit of the persons entitled 
thereto. 

Sec. TIT. When the security of the proceeds of sale is 
taken, or when an investment of any such proceeds is made, 
it shall be done (except as herein otherwise provided) in the 
name of the clerk of the county where the papers are filed, 
and his suéeessors in office, who shall hold the same for the 
use and benefit of the parties interested—subject to the order 
of the court. 

Sec. 718. When security is taken by the referees on asale, 
and the parties interested in such security, by an instrument 
in writing, under their hands, delivered to the reterees, agree 
upon the shares and proportions to which they are respectively 
entitled, or when shares and proportions have been previously 
adjudged by the court, such securities shall be taken in the 
name of, and payable to, the parties respectively entitled 
thereto, and shall be delivered to such parties upon their re- 
ceipt therefor. Such agreement and receipt shall be returned 
and filed with the clerk. 

Sec. 719. The clerk in whose name a security is taken, or 
by whom an investment is made, and his successors in office, 
shall receive the interest and principal as it becomes due, and 
apply and invest the same, as the court may direct; and shall 
file in his office all securities taken, and keep an account, in a 
book provided and kept for that purpose in the clerk’s office, 
free for inspection by all persons, of investments and moneys 
received by him thereon, and the disposition thereof. 

Sec. 720. When it appears that partition cannot be made 
equal between the parties, according to their respective rights, 
without prejudice to the rights and interests of some of them, 
and apartition be ordered by judgment, the court may adjudge 
compensation to be made by one party to another, on account 
of the inequality of partition; but such compensation shall not 
be required to be made to others, by owners unknown, nor by 
infants—unless, in case of an infant, it appear that he has per- 
sonal property sufficient for that purpose, and that his interest 
will be promoted thereby. 
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Sec. 721. When theshare of an infant is sold, the proceeds 
of the sale may be paid by the referee making the sale to his 
general guardian, or the special guardian appointed by him 
in the action, upon giving the security required by law, or di- 
rected by order of the court. 

Sec. 722. The guardian who may be entitled to the cus- 
tody and management of the estate of an insane person, or 
other person adjudged incapable of conducting his own affairs, 
whose interest in real property shall have been sold, may re- 
ceive, in behalf of such person, his share of the proceeds of 
such real property, from the referees, on executing, with suf 
ficient sureties, an undertaking approved by a judge of the 
court, or by a county judge, that he will faithfully discharge 
the trust reposed in him, and will render a true and just ac- 
count to the person entitled, or his legal representative. 

Src. 728. The general guardian of an infant, and the 
guaidian entitled to the custody and management of the es- 
tate of an Insane person, or other person adjudged incapable 
of conducting his own affairs, who is interested in real estate 
held in joint tenancy, or in common, or in any other manner 
so as to authorize his being made a party to an action for the 
partition thereof, may consent to a partition without action, 
and agree to the share to be set off to such infant, or other 
person entitled, and may execute a release in his behalf to the 
owners of the shares of the parts to which they may be 
respectively entitled, upon an order of the court, which par- 
tition shall be approved or disapproved by the court. 

Sec. 724. The costs of partition, including fees of referees 
and other disbursements, shall be paid by the parties respec- 
tively entitled to share in the lands divided, in proportion to 
their respective interests therein, and may be included and 
specified in the judgment. In that case, they shall be a lien 
on the several shares, and the judgment may be enforced by 
execution against such shares, and against other property held 
by the respective parties. When, however, a litigation arises 
between some of the parties only, the court may require the 
expense of such litigation to be paid by the parties thereto, 
or any of them. 

Src. 725. The court, with the consent of the parties, may 
appoint a single referee, instead of three referees, in the pro- 
ceedings under the provisions of this chapter; and the single 
referee, when thus appointed, shall have all the powers and 
perform all the duties required of the three referees. 

Szo. 726. When several persons hold and are in possession 
of mining claims, as joint tenants, or tenants in common, 
upon the petition of one or more of the joint tenants or ten 
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ants in common, the court having jurisdiction shall appoint a 
commissioner, who shall proceed to make a partition of the 
property to be divided, and make a report to the court, as 
provided in this act. 

' “ See. 727. In case of partition of a mining claim, any of 
the tenants in common, or joint tenants, interested therein, 
may file an affidavit showing to the ccurt that a sale for cash 
would be injurious to him, her or them; the court shall, upon 
such showing, appoint a commissioner, who shall decide such 
claim as hereinafter provided for. f 

Sec. 728. The commissioner provided for in the last sec- 
tion shall proceed to the place where such claim is located, 
and at such time as the court may direct, within not less than 
twenty, nor more than forty days after such sale shall have 
been ordered by the court, shall sell such claim at auction to 
the highest-bidder, in parts or parcels, to the joint tenants, or 
tenants in common, and shall receive bids in shares or undi- 
vided interests; or parts of such claim to be divided. 

Sec. 729. The party or parties seeking the partition of 
such mining claim, shall be deemed the highest bidder, 
within the meaning of the last preceding section, who will 
take the least part or partition of such mining claim, at a 
place upon such claim to be selected by him, her or them, in 
proportion to the whole share, shares, or interest, held by 
such party or parties; Provided, That if the remainder of the 
joint tenants, or tenants in common, shall fail to make a 
higher bid, in proportion to their joint shares or interests in 
such claim, then the bid of the party or parties seeking the 
partition, shall be received and declared to be the highest bid; 
and the commissioner shall proceed to measure off such claim 
to the party or parties, as hereinafter provided, and such 
claim, or part of the claim, so measured off by the said com- 
missioner to the highest bidder, shall be, and is hereby, con- 
sidered as an entire surrender to the opposing party of the 
remainder of his or her shares or interests in such claim, 
thereby relinquishing the residue of the shares or interests 
held by the party to whom was awarded the highest bid (not . 
included in the measurement of said commissioner) to the 
adverse party. 

Src. 730. Whenever any such bid as mentioned in sections 
seven hundred and twenf¥-eight and seven hundred and 
twenty-nine shall have been received and declared, the com- 
missioner shall go upon the claim and measure off to such 
bidder the amount of such claim so bid off, at such place as 
the bidder shall elect. ; 3 

Src. T31. After setting off such bids, as provided in the 
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last section, the commissioner shall again receive bids, as 
hereinbefore provided, and shall thereafter measure off such 
bids, as provided for in section seven hundred and twenty- 
nine, and shall continue “in the same manner to receive bids 
and set apart the same from such claims, until the parties who 
still hold an undivided portion of such mining claim shall be 
satisfied that the sale cease, and are content to hold the re- 
maining portion of such claims as joint tenants, or tenants in 
common, as the case may be. 

Szo. 782. The court may confirm or set aside the report, 
and, if necessary, appoint a new commissioner. Upon the 
report being confirmed, judgment shall be rendered that such 
partition be effectual forever—which judgment shall be bind- 
ing and conclusive. 

Sec. 783. The expenses and reasonable compensation of 
the commissioner, including those of the surveyor, when em- 
ployed, shall be ascertained and allowed by the court, and shall 
be apportioned among the parties to the action. ~ 

Sec. 784. This act shall take effect and be in force from 
and after its approval by the governor. 


APPROVED, February Ist, 1864. 


CHAPTER II. 


AN ACT to regulate Proceedings in Criminal Cases, in the Courts 
of Justice in the Territory of Idaho. 


I.—GENCRAL DEFINITIONS AND PROVISIONS. 


Sec. 1. Crimes defined. 

2. Public offences, how divided, felony, misdemeanor. 
5. No punishment except on conviction. 

6. Prosecutions by indictment, exceptions. 

7. Criminal actions, how prosecuted. 


10. Rights of defendants, second prosecution for same offence. 
11. Self crimination. 
12. Mode of conviction. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Sectroy 1. A crime or public offence is an act or omission 
forbidden by law, and to which is annexed, on conyiction— 
First. Death. Second. Imprisonment. Third. Fine. 
Fourth. Removal from office. Fifth. Disqualification to 
hold or enjoy any office of honor, trust or profit under this 
territory. 

Sec. 2. Public offences are divided into—First. Felonies. 

‘Second. Misdemeanors. 

Sec. 3. A felony is a public offence punishable with death, 
or by imprisonment in the territorial prison. 

Sec. 4. Every public offence is a misdemeanor. - 

Sec. 5. No person can be punished for a public offence 
except upon legal conviction in a court having jurisdiction. 
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Sec. 6. Every public offence must be prosecuted by indict- 
ment, except—lirst.. When proceedings are had for the re- 
moval of a civil offiter%of the territory. Second. Offences 
arising in the militia-whemtti actual service in time of war, 
or which this territory may keep, with the consent of con- 
gress; in time of peace. Third. Offences tried in justices’ 
courts. a 

Sec. 7. The proceedings by which a party charged with a 
public offence is accused and brought to trial and punishment, 
shall be known as a criminal action. 

Sec. 8. A criminal action shall be prosecuted in the name 
of the people of the United States in the territory of Idaho, 
as a party against the party charged with the offence. 

Szo. 9. The party prosecuted in a criminal action is desig- 
nated in this act as the defendant. 

Sec. 10. In “a criminal action the defendant is entitled— 
First. To a speedy and public trial. Second. To be allowed 
counsel, as in civil actions, or he may appear and defend in 
person, or with counsel; and Third. To produce witnesses 
on his behalf, and to be confronted with the witnesses against 
him in the presence of the court, except that where the charge 
has been preliminarily examined before a committing magis- 
trate, and the testimony taken down in writing, and sub- 
scribed by the witness in the presence of the defendant, who 
has, eitherin person or by counsel, cross-examined, or had an 
opportunity to cross-examine the witness, or where the testi- 
mony of a witness on the part of the people, who is unable 
to give security for his appearance, has been taken condition- 
ally in the like manner in the presence of the defendant, who 
has, either in person or by counsel, cross-examined, or had an 
opportunity to cross-examine the witness, the deposition of 
such witness may be read upon its being satisfactorily shown 
to the court that he is dead or insane, or cannot, with due 
diligence, be found within the territory. 

Sec. 11. No person shall be subject to a second prosecu- 
tion for a public offence, for which he has once been prose- 
cuted and duly convicted or acquitted. 

Src. 12. No person shall be compelled, in a criminal ac- 
tion, to be a witness against himself; nor shall a person 
charged with a public offence be subjected, before conviction, 
to any more restraint than is necessary for his detention to 
answer the charge. 


Sro. 13. No person can be convicted of a public offence, 
tried by indictment, unless by the verdict of a jury, accepted 
and recorded by the court, or upon a plea of guilty, or upon 
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judgment against hīm upon a demurrer to the indictment in 
the case, mentioned in section two hundred and ninety-two, 


& 


II.—PREVENTION OF PUBLIC OFFENCES. 


Sec. 14. Resistance to commission of crime, etc. 
16. Other persons may aid. 
17. Prevention of offences by public officers and other persons. 
19. Complaint for threatening offence, examination of, etc. 
21. Magistrate to issue warrant, how to be directed. 
22. Hearing evidence in writing, complaint to be dismissed. 
24. Surety to keep the peace when required, amount of bond. 
25. Commitment on failure of bond, etc. 
26. Same, on discharge of, bond to be filed. 
23. Breach of peace in presence of magistrate, bond to keep the peace, when 
forfeited. 
30. ‘Bond, when to be prosecuted, evidence of breach of bond. 
32, No othersecurity required. 
34. Police in cities and towns. 
35. When sheriff may command assistance. 
36, Registers of process to be reported, refusal to assist officer, misdemeanor, 
39. Governor to aid sheriff. 
39. Riotous assembly to be dispersed, refusal may be arrested. 
40. Refusal to aid officer, misdemeanor. 
41. Odicer neglecting to aid in quelling riot, misdemeanor. 
42. Officer may command aid. 
43. Armed force, by whose orders to act. 
44. Orders for troops to suppress unlawful assembly, by whom made. 
45. Order to be obeyed. 
46. Governor may proclaim county in state of insurrection. 
47. Revocation of such proclamation. 
43. Resisting authorities after such proclamation, punishment. 


Sec. 14. Lawful resistance to the commission of a public 
offence may be made—First. By the party about to be in- 
jured. Second. By other parties. 


Sec. 15. Resistance sufficient to prevent the offence may 
be made by the party about to be injured—First. To pre- 
vent an offence against his person, or his family, or some 
member thereof. Second. To prevent an illegal attempt, by 
foree, to take or injure property in his lawful possession. 

Sec. 16. Any other person, in aid or defense of the person 
about to be injured, may make resistance sufficient to prevent 
the offence. 

Sec. 17. Public offences may be prevented by the inter- 
vention of the officers of justice: First. By requiring surety 
to keep the peace. Second. By forming a police in cities 
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and towns, and requiring their attendance in exposed places. 
Third. By suppressing riots. 

Src. 18. Whenever the officers of justice are authorized to 
act in the prevention of public offences, other persons who, by 
their command, act in their aid, are justified in so doing. 

Sec. 19. A complaint may be made before any of the mag- 
jstrates mentioned in section one hundred and-two, that a 
person has threatened to commit an offence against the person 
or property of another. 

Sec. 20. When the complaint is laid before the magistrate 
he shall examine, on oath, the complainant and any witness 
he may produce, and shall take their depositions in writing, 
and cause them be subscribed by the parties making them. 

Src. 21. If it appear from the depositions that there is just 
reason to fear the commission of the oftence threatened by the 
person so complained of, the magistrate shall issue a warrant 
directed generally to the sheriff of the county, orany constable, 
marshal, or policeman in the territory, reciting the substance 
of the complaint, and commanding the officer forthwith to 
arrest the person complained of, and bring him before the 
magistrate. = 

Sec. 22, When the person complained of is brought before 
the magistrate, if the charge be controverted, the magistrate 
shall take testimony in relation thereto. The evidence must 
be reduced to writing, and subscribed by the witnesses. 

Sec. 28. If it appear that there is no just reason to fear the 
commission of the offence alleged to have been threatened, 
the person complained of shall be discharged. 

Src. 24. If, however, there be just reason to fear the com- 
mission of the offence, the person complained of may be re- 
quired to enter into a bond, in such sum, not exceeding five 
thousand dollars, as the magistrate may direct, with one or 
more sufficient sureties to keep the peace toward the people 
of this territory, and particularly toward the complainant. 
The bond shall be valid and binding for six months, and may 
upon renewal of the complaint, be extended for a longer 
period, or a new bond may be required. 

Suc. 25. If the bond required by the last section be given, 
the party complained of shall be discharged. If he do not 
give it, the magistrate shall commit him to prison, specifying 
in the warrant the requirement to give security, the amount 
thereof, and the omission to give the same. 

Sec. 26. If the person complained of be committed for not 
giving the bond required, he may be discharged by any ma- 
gistrate, upon giving the same. 

Suc. 27. A bond given as provided in section twenty-four, 
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must be filed by the magistrate in the office of the clerk of the 
county. 

So, 28, Any person who, in the presence of a court or 
magistrate, shall assault, or threaten to assault another, or to 
commit any offence against his person or property, or who 
shall contend with another with angry words, may be ordered , 
by the court or magistrate to give security, as is provided in 
section twenty-four, or, if he refuse to do so, may be com- 
mitted, as provided in section twenty-five. 

Src. 29, A bond to keep the peace shall be deemed broken 
on a conviction of the person complained against of a breach 
of the peace. 

Sec. 80. Upon the attorney’s producing evidence of such 
conviction to the court of the United States in the territory 
of Idaho, the court shall order the bond to be prosecuted, and 
the attorney shall thereupon commence an action on the same, 
in the name of the people of this territory. 

Sec. 31. In the action, the offence stated in the record of 
conviction shall be alleged as the breach of the bond, and 
shall be conclusive evidence thereof. 

Sec. 32. No security to keep the peace, or be of good be- 
havior, shall be required except as herein prescribed. 

Sec. 83. The mayor, or other officer, having the direction 
of the police in a city, town, or village, shall order a force 
sufficient to keep the peace to attend any public meeting, when 
he is satistied that a breach of the peace is to be apprehended. 

Sec. 84. When a sheriff, or other public officer author‘zed 
to execute process, shall find, or have reason to apprehend, 
that resistance will be made to the execution of his process, 
he may command as many male inhabitants of his county as 
he may think proper, and any military company or companies 
in the county, armed and equipped, to assist him in overcom- 
ing the resistance, and, if necessary, in scizing, arresting, and 
confining the resisters, and their aiders and abettors, to be 
punished according to law. 

Src. 85. The officer shall certify to the court from which 
the process issued, the names of the resisters and their aiders 
and abettors, to the end that they be proceeded against for 
their contempt of court. 

Sec. 36. Every person commanded by a public officer to 
assist him in the execution of process, as provided in section 
thirty-four, who shall, without lawful cause, refuse or neglect 
to obey the command, shall be deemed guilty of a misde- 
meanor. 

Src. 37. If it appear to the governor that the power of 
any county is not sufficient to enable the sheriff to execute 
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process delivered to him, he shall, on the application of the 
sheriff, order such military force from any other county or 
counties as shall be necessary. 

Sec. 88. When six or more persons, whether armed or not, 
shall be unlawfully or riotously assembled, the sheriff of the 
county and his deputies, or the constables of the county and 
the justices of the peace, shall go among the persons so 
assembled, or as near to them as possible, and shall command 
them, in the name of the people of the United States and 
territory of Idaho, immediatery to disperse. 

Sec. 89. If the persons assembled do not immediately dis- 
perse, the magistrates and officers shall arrest them, that they 
may be punished according to law, and for that purpose may 
command the aid of all persons present or within the county. 

ssc. 40. If a person so commanded to aid the magistrates 
or officers neglect or refuse to do so, he shall be deemed guilty 
of a misdemeanor, and shall be punished accordingly. 

Src. 41. Ifa magistrate or officer, having notice of an 
unlawful or riotous assembly, as provided in section thirty- 
eight, neglect to proceed to the place of assembly, or as near 
thereto as he can, with safety, and to exercise the authority 
with which he is invested for suppressing the same and arrest- 
ing the offenders, he shall be deemed guilty of a misdemeanor. 

Sec. 42. Ifthe persons so assembled and commanded to 
disperse, do not immediately disperse, any magistrate or officer 
before mentioned may command the aid of a sufficient number 
of persons, and may proceed in such manner as in his 
judgment is necessary to disperse the assembly and arrest tLe 
offenders. 

Src. 43. When an armed force is called out for the purpose 
of suppressing an unlawful or riotous assembly, or arresting 
the offenders, it shall obey such orders in relation thereto as 
may have been made by the governor, or by a judge of the 
court of record, or the sheriff of the county, or by a magistrate 
mentioned as in section thirty-eight. 

Sec. 44. When there is an unlawful or riotous assembly, 
with the intent to commit a felony, or to offer violence to per- 
son or property, or to resist by force the laws of the territory, 
and the fact is made to appear to the governor, or to a judge 
of the district court or probate court, or to the sheriff of the 
county, either of those officers may issue an order, directed'to 
the commanding officer of a division, brigade, regiment, bat- 
talion or company, to order his command, or any part thereof, 
(describing the kind and number of troops), to appear at a 
time and place therein specified, to aid the civil authorities, in 
suppressing violence and enforcing the laws. 
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Src. 45. The commanding officer to whom the order is 
given shall forthwith obey the same, and the troops so required 
shall appear at the time and place appointed, armed and 
equipped, with amunition as per inspection, and shall execute 
any order that they shall then and there receive, according to 
law. . 

Sec. 46. When the Governor shall be satisfied that the 
execution of civil or criminal process has been forcibly resisted 
in any county by bodies of men, or that combinations to resist 
the execution of process by force exist in any county, and that 
the power of the county has been exerted and has not been 
sufficient to enable the officer having the process to execute it, 
he may, on the application of the officer, or of the district 
attorney, or probate judge of the county, by proclamation to 
be published in such papers as he shall direct, declare the 
county to be in a state of insurrection; and may order into 
the service of the territory such number and description of 
volunteer or uniform companies, or other militia of the terri- 
tory, as he shall deem necessary, to serve for such term and 
under the command of such officer or officers as he shall 
direct. 

Src. 47. The governor may, when he shall think proper, 
revoke the proclamation authorized by the last section, or de- 
clare that it shall cease at such time and in such manner as he 
shall direct. f 

Sec. 48. Any person who shall, after the publication of the 
proclamation authorized by section forty-six, resist or aid in 
resisting the execution of process in any county so declared to 
be in a state of insurrection, or who shall aid or attempt the 
rescue or escape of any person from lawful custody or con- 
finement, or who shall resist or aid in resisting any force ot- 
dered out by the governor to quell or suppress an insurrection, 
shall be punished by imprisonment in a territorial prison, for 
a term not less than two years. 


IlI.—PROCEEDINGS FOR REMOVAL OF PUBLIC OFFICERS, 


Sec. 49. Officer subject to impeachment, how tried. 
51. Proceedings to impeach. 
60. Two-thirds necessary to convict. 
-€1. Judgment. 
5. Officer suspended by articles of impeachment, 
66. Indictment not barred by impeachment. 
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Suc. 67. Proceedings against officers. 
76. Trial by jury. 
77. Attendance of witnesses. 
78. Judgment, appeal. 
80. Proceedings against district attorney. 


Src. 49. Any territorial officer, created by territorial law, 
shall be liable for impeachment for any misdemeanor in office. 

Sec. 50. All impeachments shall be tried by the council; 
when sitting for that purpose, the councilmen shall be upon 
oath or affirmation. 

Src. 51. When a civil officer of the territory is impeached 
by the house of representatives for a misdemeanor in office, 
the articles of impeachment shall be delivered to the President 
of the council. 

Sec. 52. The council shall assign a day for hearing the im- 
peachment, and shall inform the house of representatives 
thereof. The president of the council shall cause a copy of 
the articles of impeachment, With a notice to appear and an- 
swer the same at the time and place appointed, to be served on 
the defendant, not less than ten days before the day fixed for 
the hearing. = 

Sec. 53.. The service must be upon the defendant per- 
sonally, or if he cannot, upon dilligent inquiry, be found 
within the territory, the council, upon due proof of that fact, 
may order that publication be made in such manner as they 
deem proper, of a notice requiring him to appear at a specified 
time and place, and answer to the articles of impeachment. 

Sec. 54. If the defendant do not appear, the council, upon 
proof of service or publication, as provided in the last two 
sections, may, of their own motion, or for cause shown, assign 
another day for hearing the impeachment; or may then, or at 
any other time which they may appoint, proceed, in the ab- 
sence of the defendant, to trial and judgment., 

Sec. 55. When the defendant appears, he must answer the 
articles of impeachment, which he may do, either by objecting 
to the sufficiency of the same, or of any article therein, or by 

_ denying the truth of the same. ; 

_ Sze, 56. If the defendant object to the sufficiency of the 
impeachment, the objection must be in writing, but need not 
be in any specific form, it being sufficient if it present intelli- 
gibly the grounds of the objection. If he deny the truth of 
the impeachment, the denial may be oral and without oath, 

_ and shall be entered upon the journal. 

| Sec. 57. If an objection to the sufficiency of the impeach- 

| ment be not sustained by a majority of the members of the 
council, who heard the argument, the defendant shall he or- 


16 


249 CRIMINAL PRACTICE ACT. 


dered forthwith to answer the articles of impeachment. Ifhe 
plead guilty, or refuse to plead, the council shall render judg- 
ment of conviction against him. If he deny the matters 
charged, the council shall, at such time as they may appoint, 
proceed to try the impeachment. 

Sec. 58, Atthe time and place appointed, and before the 
council proceed to act on the impeachment, the secretary shall ` 
administer to the president of the council, and the president 
of the council to each of the members of the council then pre- 
sent, an oath or affirmation truly and impartially to hear, try 
and determine the impeachment; and no member of the 
council shall act or vote upon the impeachment, or any ques- 
tion arising thereon, without having taken such oath or 
affirmation. 

Sec. 59. The oath or affirmation having been administered, 
the council shall proceed to try and determine the impeach- 
ment, and may adjourn the trial from time to time. 

Src. 60. The detendant cannot be convicted on impeach- 
ment without the concurrence of two-thirds of the members 
present; and if two-thirds of the members do not concur in a 
conviction, he shall be declared acquitted. 

Sec. 61. After conviction, the council shall immediately, 
or atsuch other time as they shall appoint, pronounce judgment, 
which shall be in the form of a resolution entered upon the 
journals of the council. The vote upon the passage thereof 
shall be taken by yeas and nays, and shall, in like manner, be 
entered upon the journal. 

Sec. 62. On the adoption of the resolution, by a majority 
of the members present, who voted on the question of acquital 
or conviction, the same shall be the judgment of the council. 

Sec. 63. The judgment may be that the defendant be sus- 
pended and removed from office, or that he. be removed from 
office and disqualified to hold and enjoy a particular office or 
class of offices, or any office of honor, trust or profit under 
this territory. 

Sec. 64. If judgment of suspension be given, the de- 
fendant shall, during the continuance thereof, be disqualified 
from receiving the salary, fees, or emoluments of the office. 

Sec. 65. Whenever articles of impeachment against any 
officer subject to impeachment, shall be presented to the pres- 
ident of the council, such officer shall be temporarily sus- 
pended from his office, and shall not act in his official capacity 
until duly acquitted. Upon such suspension of any terri- 
torial officer, created by territorial law, the governor shall 
immediately take charge of his office, and such office shall at 
once be temporarily filled by appointment by the governor, 
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by and with the advice and consent of the council, until the 
acquittal of the party impeached; or in case of his removal, 
then until the vacancy be filled as provided by law. 

Sec. 66. If the offence for which the defendant is im- 

eached be the subject of an indictment, the indictment shall 
not be barred by the impeachment. 

Src. 67. An accusation in writing against any district, 
county, or township officer, for wilful or corrupt misconduct 
in office, may be presented by the grand jury of the county 
for which the officer accused is elected or appointed. 

Sec. 68. The accusation shall state the offence charged, in 
ordinary and concise language, and without repetition. 

Sec. 69. The accusation shall be delivered by the foreman 
of the grand jury to the district attorney of the county, who 
shall cause a copy thereof to be served upon the defendant, 
and require by notice, in writing, of not less than ten days, 
that he appear before the district court then sitting, or at the 
next term, and answer the accusation. The original accusa- 
tion shall then be filed with the clerk of the district court. 

Sec. 70. The defendant must appear at the time appointed 
in the notice, and answer the accusation, unless for some suf- 
ficient cause the court assign another day for that purpose. 
If he do not appear, the court may proceed to hear and deter- 
mine the accusation in his absence. 

Sec. 71. The defendant may answer the accusation, either 
by objecting to the sufficiency thereof, or of any article therein, 
or by denying the truth of the same. 

Sec. 72. If he object to the legal sufficiency of the accu- 
sation, the objection must be in writing, but need not be in 
any specific form, it being sufficient if it present intelligibly 
the grounds of the objection. 

Src. 73. If he deny the truth of the accusation, the denial 
may be oral and without oath, and shall be entered upon the 
minutes. 

Sec. 74. If an objection to the sufficiency of the accusa- 
tion be not sustained, the defendant shall be required to 
answer the accusation forthwith. 

Sec, 75. Ifthe defendant plead guilty, or refuse to answer 
the accusation, the court shall render judgment of conviction 
against him. If he deny the matters charged, the court shall 
immediately, or as soon thereafter as practicable, proceed to 
try the accusation. 

Sec. 76. The trial shall be by a jury, and shall be con- 
ducted in all respects in the same manner as the trial of an 
indictment for a misdemeanor. 

Sec. 77. The district attorney and the defendant shall be 
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respectively entitled to such process as may be necessary to 
enforce the attendance of witnesses as upon the trial of an 
indictment. 

Src. T8. Upon a conviction, the court shall immediately, 
or within five days, as they may appoint, pronounce judgment 
that the defendant be removed from office. But to warrant a 
removal, the judgment must be entered upon the minutes, 
assigning therein the causes of removal. 

Sec. 79. From a judgment of removal, an appeal may be 
taken to the supreme court, in the same manner as from a 
judgment in a civil action, but until such judgment be re- 
versed, the defendant shall be suspended from his office. 
Pending the appeal, the office may be filled as in case of 
vacancy. 

Sec. 80. _ The same proceedings may be had on like grounds 
for the removal of a district attorney, except that the accusa- 
tion shall be delivered to the district judge of the district, 
who shall thereupon appoint some one to act as prosecuting 
officer in the matter, or shall place the accusation in the 
hands of the district attorney of an adjoining district, and re- 
quire him to conduct the proceedings. 


a 


IVY.—PROCEEDINGS IN CRIMINAL ACTIONS PROSECUTED 
BY INDICTMENT. 


I.——LOÇAL JURISDICTION ‘OF PUBLIC OFFENCES. 


Sec. &1. Who amenable to territorial laws. 
&2. Offences committed out of territory and ended within it. 
&3. Death by dueling, ont of territory. 
€4, Offences part in one county and part in another. 
£5. County boundaries, when cognizable, on vessels. 
&7. Abduction and kidnaping, where cognizable. 
$3. Bigamy or incest, where cognizable. 
89. Property stolen in one and taken into another county, where triable. 
90. Accessory, where triable. 
91. Trial in another state to bar indictment in certain cases. 
92. Trial in one county to bar prosecution in another. 


Sec. 81. Every person, whether an inhabitant of this ter- 
ritory or any other state or country, or of a territory or dis- 
trict of the United States, shall be liable to punishment by 
the laws of this territory for a public offence committed by 
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him therein, except when it is by law cognizable exclusively 
in the courts of the United States. 

Sec. 82. When the commission of a public offence com- 
menced without this territory, is consummated within the 
boundaries thereof, the defendant shall be liable to punish- 
ment therefor in this territory, though he were without the 
territory at the time of the commission of the offence charged : 
Provided, That he consummated the offence through the in- 
tervention of an innocent or guilty agent without this terri- 
tory, or any other means proceeding directly from himself, 
and in such ease the jurisdiction shall be in the county in 
which the offence is consummated. 

Sec. 88. When an inhabitant or resident of this territory 
shall, by any previous appointment or engagement, fight a 
duel without the jurisdiction of this territory, and in such 
duel a wound shall be inflicted upon any person whereof he 
shall die within this territory, the jurisdiction of the offence 
shall be in the county where the death shall happen. 

Sec. 84. When a public offence is committed in part in 
one county and in part in another, or the acts or effects thereof 
constituting, or requisite to the consummation of the offence 
occur in two or more counties, the jurisdiction shall be in 
either county. 

Sec. 85. When a public offence is committed on the 
boundary. of two or more counties, or within five hundred 
yards thereof, the jurisdiction shall be within either county. 

Sec. 86. When an offence is committed within this terri- 
tory on board a vessel navigating a river, bay, slough, or lake, or 
lying therein, in the prosecution of her voyage, the juris- 
diction shall be in any county -through which the vessel is 
navigated in the course of her voyage, or in the county where 
the voyage shall terminate. 

Skc. 87. The jurisdiction of an indictment for the crime 
of forcibly stealing, taking or arresting any man, woman or 
child, in this territory, and carrying him or-her into another 
county, state or territory, or for forcibly taking or arresting 
any person or persons whomsoever, with a design to take him 
or her ont of this territory, without having established a claim 
according to the laws of the United States, or for hiring, per- 
suading, enticing, decoying or seducing, by false promises, 
misrepresentations and the like, any negro, mulatto, Indian 
or colored person to go out of this territory, or to be taken or 
removed therefrom for the parpose and with the intent to sell 
such negro, mulatto, colored person or Indian into slavery or 
Involuntary servitude, or otherwise to employ him or her for 
his or her own use, or to the use of another, without the free 
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will and consent of suth negro, mulatto, Indian or colored 
person, shall be, in any county in which the offence is com- 
mitted or into or out of which the person upon whom the 
the offence was committed may, in the prosecution of the 
offence, have been brought, or in which an act shall be done 
by the offender in instigating, procuring, promoting, aiding 
in or being accessory to the commission uf the offence, or in 
abetting the parties therein concerned. 

- Sec. 88. When the offence of bigamy or incest is com- 
mitted in one county, and the defendant is apprehended in 
another, the jurisdiction shall be in either county. 

Sec. 89. When property, feloniously taken in oné county, 
by burglary, robbery, larceny, or embezzlement, has been 
brought into another, the jurisdiction of the offence shall be 
in either county. Butif, at any time before the conviction 
of the defendant in the latter, he be indicted in the former 
county, the sheriff of the latter county shall, upon demand, 
deliver him to the sheriff of the former county, upou being 
served with a copy of the indictment, and upon receipt, in- 
dorsed thereon by the sheriff of the former county, of the 
body of the offender, and shall, on filing the copy of the in- 
dictment and receipt, be exonerated from all liability in re- 
spect to the custody of the offender. 

Sec. 90, In the case of an accessory before or after the 
fact in the commission of a public offence, the jurisdiction 
shall be in the county where the offence of the accessory was 
committed, notwithstanding the principal offence was com- 
mitted in another county. 

Sec. 91. When an act charged as a public offence is within 
the jurisdiction of another state or territory, as well as of this 
territory, a conviction or acquittal thereof in such territory or 
state shall be a bar to the prosecution or indictment therefor 
in this territory. 

Sec. 92. When an offence is within the jurisdiction of two 
or more counties, a conviction or acquittal thereof in one 
county shall be a bar to a prosecution or indictment therefor 
in another. 


II.—TINE OF COMMENCING CRIMINAL ACTIONS. 
Sec. 93, Murder, no limit to prosecution. i 
94, Felony, three years. 
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Sec. 95. Misdemeanor, one year. 
96. Time of absence of defendant from territory not inclnded. 
97. Indictment, when deemed found. 


Sec. 98. There shall be no limitation of time within which 
a prosecution for murder must be commenced. It may 
be See at any time after the death of the person 
killed. a 

Sec. 94. An indictment for any felony other than murder 
must be found within three years after its commission. 

Sec. 95. An indictment for any misdemeanor must be 
found within one year after its commission. 

Sec. 96. If, when the offence is committed, the defendant 
be out of the territory, the indictment may be found within 
the term herein limited after his coming within the territory, 
and no time during which the defendant is not an inhabitant 
of, or usually resident within the territory, shall be a part of 
the limitation. 

Sec. 97. An indictment is found, within the meaning of 
this title, when it is duly presented by the grand jury, in open 
court, and there received and filed. 

Sec. 98. In offerices committed before the passage of this 
act, indictments may be found at any time within the limita- 
tion herein above provided, and the time of limitation shall 
commence after the passage of this act. 


IiL—COMPLAINT, AND PROCEEDINGS THEREON TO THE 
COMMITMENT, INCLUSIVE. 


Src. 99. Complaint, magistrate. 

101. Who are magistrates. 
102. Magistrate to exaniine complaint on oath. 
103. Deposition what to set forth. 
104, Warrant of arrest, when to issue, form of. 
106. Name of defendant, date and signature of warrant. 
107. How executed, peace officers. 
109. Warrant, to whom directed. 
110. When executed in another county, how indorsed. § 
111. Proceedings on arrest for felopy, samefor misdemeanor. 
113. Bail to be certified on warrant® 4 
114. Defendant, when to be taken before magistrate. 

. 117. Same, other than the one who issued the warrant. 
118. Proceedings on complaint for offence, triable in other county. 


- 
> 
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Sec. 119. Daty of officer.. . 

121. Arrest, by whom to be made. 
124, At what time to be made, how made. 
127, Officer to state authority. 
128. Resistance of defendant, power of officers. 

- 181. When may be made without warrant. 
132. May break open doors, etc., at night. 
Isi. Officer to state authority, bystanders. 
136. Offence committed in presence of magistrate. 
137. Private persons may make, to state cause. 
139. May force entrance, etc. 
140. Duty after arrest, escape and recapture. 
143. Proceedings after arrest. 
144, Time to procure counsel, examination. 
146. Commitment of, form of. 
149. Depositions to be read, subpoena. 
150. How witness examined. 
151. Right of defendant to make statement, right to waiver. 
153. Proceedings when defandant choses to make statement, questions. 
154. Answers, statement to be in writing, authentication of form of. . 
156. Defendant’s witnesses, examination of, separately. 
158. May be conducted with closed doors. 
159. When defendant discharged, form of. 
160. Order to hold defendant to answer, form of. 
161. Offence not bailable, form of order. 
162. Offences bailable, form of order. 
164. Commitment, form of. 
166. Witness to be recognized to appear. 
169. Failing to recognize to be committed. 
170. Conditional examination of witness unable to give security for appearance’ 
172, Magistrate to make return to court, 


Sec. 99. The complaint is the allegation made to a magis- 
trate that a person has been guilty of some public offence. 

Sec. 100. A magistrate is an officer having power to issue 
a warrant for the arrest of a person charged with a public 
offence. 

, Sec. 101. The following persons are magistrates: First. 
The justices of the supreme court. Second. The probate 
judges. Third. Justices of the peace, and others upon whom 
are conferred by law the powers of justices of the peace. 

Sec. 102. When a complaint is laid before a magistrate, 
of the commission of a public offence, triable within the 
county, he must examine, on oath, the complainant or pro- 
secutor, and any witnesses he may produce, and take their 
depositions in writing, and cause them to be subscribed by the 
parties making them. * > 

Sec. 103, The deposition must set forth the facts stated by 
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the prosecutor and his witnesses, tending to establish the 
commission of the offence, and the guilt of the defendant. 

Sec. 104. If the magistrate be satisfied therefrom that the 
offence complained of has been committed, and that there is 
reasonable ground to believe that the defendant has committed 
it, he shall issue a warrant of arrest. 

Sec. 105. A warrant of arrest is an order in writing in the 
name of the people of the United States and territory of Idaho, 
signed by a magistrate, commanding the arrest of the defend- 
ant, and may be substantially in the following form: 

County of ; 

The people of the United States and territory of Idaho, to 
any sheriff, constable, or marshal, or policeman, in this terri- 
, tory or in the county of ——; A complaint, upon oath, has 
been this day laid before me, by A. B., that the crime of (des- 
ignate it) has been committed, and accusing C. D. therof; you 
are therefore commanded forthwith to arrest the above named 
C. D.. and bring him before me, at (naming the place) or in 
case of my absence or inability to act, before the nearest or 
most accessible magistrate in this county. ` 

Dated at , this day of , 18—. 

Sec. 106. The warrant must specify the name of the de- 
fendant; if it be unknown to the magistrate, the defendant 
may be designated therein by any name. It must also state ` 
the time of issuing it, and the county, city, or town, where it 
was issued, and be signed by the magistrate, with his name of 


ce. 
Sec. 107. The warrant must be directed to, and executed 
by a peace officer. 


Src. 108. Peace officers are sheriffs of counties, and 
constables, marshals, and policemen of cities and towns 
respectively. 


Sec. 109. If a warrant be issued by a justice of the 
supreme court, or probate judge, it may be directed generally 
to any sheriff, constable, marshal or policeman in this territory, . 
and may be executed by any of those officers to whom it may 
be delivered. l 


Sec. 110. If it be issued by any other magistrate, it may 
be directed generally to any sheriff, constable, marshal or 
policeman in the county in which it is issued, and may be 
executed in that county; or if the defendant be in another 
county; it may be executed therein, upon the written direction 
of a magistrate of that county, indorsed upon the warrant, 
signed by him, with his name of office, and dated at the county, 
city, or town where it is made, to the following effect: “This 
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warrant may be executed in the county of , or as the 
case may be. 

Sec. 111. If the offence charged in the warrant be a felony, 
the officer making the arrest must take the defendant before 
the magistrate who issued the warrant, or some other magis- 
trate of the same county, as provided in section one hundred . 
and fifteen. 

Sec. 112. If the offence charged in the warrant be a mis- 
demeanor, and the defendant be arrested in another county, 
the officer must, upon being so required by the defendant, 
bring him before a magistrate of such county, who shall admit 
the defendant to bail. 

Sec. 118. On admitting the defendant to bail, the magis- 
trate shall certify on ihe warrant the fact of his having done 
so, and, deliver the warrant and recognizance to the officer 
having charge of the defendant. The officer shall forthwith 
discharge the defendant from arrest, and shall, without delay, 
deliver the warrant and recognizance to the clerk of the court 
at which the defendant is required to appear. 

Sec. 114. If, on the admission of the defendant to bail, as 
provided in section one hundred and twelve, or if bail be not 
forthwith given, the officer shall take the defendant before the 
magistrate who issued the warrant, or some other magistrate 
of the same county, as provided in the next section. 

Sec. 115. When by the preceding sections of this act, the 
defendant is required to be taken before the magistrate who 
issued the warrant, he may, if the magistrate be absent or 
unable to act, be taken before the nearest or most accessible 
magistrate in the same county. The officer shall, at the same 


' time, deliver to the magistrate the warrant, with his return, 


endorsed and subscribed by him. 

Src. 116. The defendant must, in all cases, be taken before 
the magistrate without unnecessary delay, 

Sec. 117. If the defendant be brought before a magistrate, 
in the same county, other than the one who issued the warrant, 
the affidavits on which the warrant was granted, if the de- 
fendant insist upon an examination, shall be sent to the magis- 
trate, if they cannot be procured, the prosecutor and his wit- 
nesses shall be summoned to give their testimony anew. 

Sec. 118. When a complaint is laid before the magistrate, 
of the commission of a public offence, triable within some 
other county of this territory, but showing that the defendant 
is in the county where the complaint is laid, the same proceed- 
ings shall be had as prescribed in this act, except that the war- 
rant shall require the defendant to be taken before the nearest 
or most accessible magistrate of the county in which the offence 
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is triable, and the depositions of the complainant or prosecutor, 
and of the witnesses who may have been produced shall be 
delivered by the magistrate to the officer to whom the warrant 
is delivered. 

Src. 119. The officer who executes the warrant shall take 
the defendant before the nearest or most accessible magistrate 
of the county in which the offence is triable, and shall deliver 
to such magistrate the depositions and the warrant, with his 
return endorsed theren; and such magistrate shall proceed in 
the same manner as upon a warrant issued by himself: 

Sec. 120. If the offence charged in the warrant, issued 
pursuant to section one hundred and eighteen, be a misde- 
meanor, the officer shall, upon being so required by the de- 
fendant, take him before a magistrate of the county in which 
the said warrant is issued, who shall admit the defendant to 
bail, and immediately transmit the warrant, depositions and 
recognizance to the clerk of the court in which the defendant 
is required to appear. 

Sec. 121. Arrest is the taking of a person into custody, 
that he may be held to answer for a public offence. 

Sec. 122. An arrêt may be either: First. By a peace 
officer, under a warrant. Second. By apeace officer, without 
awarrant; or, Third. By a private person. ` 

Sec, 128. Every person shall aid an officer in the execu- 
tion of a warrant, if the officer require his aid, and be present, 
and acting in its execution. . 

Sec. 124. If the offence charged be a felony, the arrest 
may be made on any day and at any time of the day or night. 
If it be a misdemeanor, the arrest shall not be made at night, 
unless upon the direction of the magistrate, endorsed upon 
the warrant. ) f 

Sec. 125. An arrest shall be made by an actual restraint of 
the person of the defendant, or by his submission to the cus- 
tody of the officers. 

Sro. 126. The defendant shall not be subjected to any 
more restraint than is necessary for his arrest and detention. 

Sec. 127. The officer shall inform the defendant that he 
acts under the authority of the warrant, and shall also show 
the warrant, if required. : 

Src, 128. If, after notice of intention to arrest the defend- 
ant, he either flee or forcibly resist, the officer may use all 
necessary means to effect the arrest. 

Sec. 129. The officer may break open any outer or inner 
door or window of a dwelling-house to execute the warant, 
if, after notice of his authority and purpose, he be refused 
admittance. 
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Sec. 130. An officer may break open any outer or inner 
door or window of a dwelling-house, for the purpose of lib- 
erating a person who, having entered for the purpose of 
making an arrest, is detained therein, or when necessary for 
his own Hberation. , 

Sec. 131. A peace officer may, without a warrant, arrest a. 
person : First. For a public offence, committed or attempted 
in his presence. Second. Where the person arrested has 
committed a felony, although notin his presence. Third. 
Where a felony has in fact been E and he has rea- 
sonable cause for believing the person arrested. to have com- 
mitted it. Fourth. On a charge made upon a reasonable 
cause, of the commission of a felony by the party arrested. 

Src. 132. To make an arrest, as provided in the last sec- 
tion, the officer may break open any outer or inner door or 
window of a dwelling-house, if, after notice of his office and 
purpose, he be refused admittance. 

Sec. 133. He may also, at night, without a warrant, arrest 
any person whom he has reasonable cause for believing to have 
committed a felony, and is justified in making the arrest, though 
it afterward appear that a felony had not been committed. 

Sec. 134. When arresting a person without a warrant, the 
officer must inform him of his authority, and the cause of the 
arrest, except when he is in the actual commission of a public 
offence, or when he is pursued immediately after an escape. 

Sec. 135. He may take before a magistrate any person, who, 
being engaged in a breach of the peace, is arrested by a by- 
stander and delivered to him. 

Sec. 136. Whena public offence is committed in the pres- 
ence of a magistrate, he may, by a verbal order, command any 
` person to arrest the offender, and may thereupon proceed as 
if the afiender had been brought before him on a warrant of 
arrest. 

Sec. 187. A private person may arrestanother: First. For 
a public offence committed or attempted in his presence. 
Second. When the person arrested has committed a felony, 
although not in his pesence. Third. When a felony has 
been in fact committed, and he has reasonable cause for be- 
lieving the person arrested to have committed it. 

Sec. 138. He must, before making the arrest, inform the 
person to be arrested of the cause thereof, and require him to 
submit, except when he is in the actual commission of the 
offence, or when he is arrested on pursuit, immediately after 
its commission. 

Sec. 139. If the person to be arrested have committed a 
felony, and a private person, after notice of his intention to 


? 
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make the arrest, be refused admittance, he may break open 
any outer orinner door or window of a dwelling house, for 
the purpose of making the arrest. 

Src. 140. A private person who has arrested another for 
the commission of a public offencè, must, without unnecessary 
delay, take him before a magistrate, or deliver him to a peace 
officer. a 

Src. 141. If a person arrested escape, or be rescued, the 
person from whose custody he escaped or was rescued, may 
immediately pursue and retake him at any time and in any 
place within the territory. 

Src. 142. To retake the person escaping or rescued, the 
person pursuing may, after notice of his intention, and refusal 
of admittance, ‘break open any outer or inner door or window 
of a dwelling house. 

Sec. 148. When the defendant is brought before the mag- 
istrate upon an arrest, either with or without warrant, on a 
charge of having committed a public offence, the magistrate 
shall immediately inform him of the charge against him, and 
of his right to the aid of counsel in every stage of the proceed- 
ings, and before any further proceedings are had. 

Src. 144. He shall also allow the defendant a reasonable 
time to send for counsel, and adjourn the examination for that 
purpose, and shall, upon the request of the defendant, require 
a peace officer to take a message to such counsel, within the 
township or city, as the defendant may name. The officer 
shall, without delay and without fee, perform that duty. 

Sec. 145. The magistrate shall, immediately after the ap- 
pearance of counsel, or if defendant require the aid of counsel 
ae waiting a reasonable time therefor, proceed to examine 

e case, 

Szc. 146. The examination must be completed at one ses- 
sion, unless the magistrate, for good cause shown, adjourn it. 
The adjournment cannot be for more than two days at each 
time, nor more than six days in all, unless by consent or on 
motion of the defendant. 

Sro. 147. If an adjournment be had for any cause, the 
magistrate shall commit the defendant for examination, admit 
him to bail, or discharge him from custody upon the deposit 
of money, as provided in this act, as security for his appear- 
ance at the time to which the examination is adjourned. 

_ Sec. 148. The committee for examination shall be by an 
indorsement signed by the magistrate on the warrant of arrest, 
to the following effect: “The within named A. B., having 
been brought before me under this warrant, is committed for . 
examination to the sheriff of the county of .’ If the 
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sheriff be not present, the defendant may be committed to the 
custody of a peace officer. 

Sec. 149. At the examination the magistrate shall, in the 
first place, read to the defendant the depositions of the wit. 
nesses examined on the taking of the information. He shall 
issue subpeenas for any witnesses required by the prosecutor or 
the defendant as provided in section five hundred and thirty. ° 
five. l 

Sec. 150. The witnesses shall be examined in the presence 
of the defendant, and may be cross-examined in his behalf. 

Sec. 151. When the examination of witnesses on the part 
of the people is closed, the magistrate shall distinctly inform 
the defendant that it is his right to make a statement in rela- 
tion to the charge against him (stating to him the nature 
thereof); that the statement is designed to enable him if he 
see fit, to-answer the charge and to explain the facts alleged 
against him; that he is at liberty to waive making a state- 
ment, and that his waiver cannot be used against him on the 
trial. : 

Sec. 152. Ifthe defendant waive his right to make a state- 
ment, the magistrate shall make note thereof immediately fol- 
lowing the depositions of the witnesses against the defendant, 
but the fact of his waiver shall not be used against the de- 
fendant on the trial. ; 

Sec. 153. If the defendant choose to make a statement, 
the magistrate shall proceed to take the same in writing, with- 
out oath, and shall put to the defendant the following questions 
only: What is your name and age? Where were you born? 
Where do you reside, and how long have you resided there? 
What is your business or profession ? Give any explantion you 
may think proper of the circumstances appearing in the testi- 
mony against you, and state any facts which you think will 
tend to your exculpation. 

Sec. 154. The answer of the defendant to each of the 
questions must be distinctly read to him as it is taken down. 
He may thereupon correct or add to his answer, andit shall be 
corrected until it is made conformable to what he declares to 
be the truth. 

Src. 155. The statement must be reduced to writing by 
the magistrate, or under his direction, and authenticated in 
the following form: First. It must set forth in detail that the 
defendant was informed of his rights, as provided by section: 
one hundred and fifty-one, and that, after being so informed, 
he made the statement. Second. It must contain the ques 
tions putto him and his answers thereto, as provided in sections 

one hundred and fifty-three and one hundred and fifty-four. 
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Third. It may be signed by the defendant, or he may refuse 
to sign it; but if he refuse to sign it, his reason therefor must 
be stated as he gives it. Fourth. It must be signed and cer- 
tified by the magistrate. 

Sec. 156. After the waiver of the defendant to make a 
statement, or after he has made it, his witnesses, if he produce 
any, shall be sworn and examined. oe 

Sec. 157. The witnesses produced on the part either of the 
people or of the defendant, shall not be present at the exam- 
ination of the defendant; and while a witness is under exam- 
ination, the magistrate may exclude all witnesses who have 
not been examined. He may also cause the witnesses to be 
kept separate and to be prevented from conversing with each 
other until they are all examined. 

Sec. 158. The magistrate shall also, upon the request of 
the defendant, exclude from the examination every person ex- 
cept his clerk, the prosecutor and his counsel, the attorney-gen- 
eral, the district attorney of the county, the defendant and his 
counsel and the officer having the defendant in custody. 

Sec. 159. After hearing the proofs and the statement of 
the defendant, if he have made one, if it appear either that a 
public offence has not been committed, or there is no sufficient 
cause to believe the defendant guilty therof, the magistrate 
shall order the defendant to be discharged, by an endorsement 
on the depositions and statement signed by him, to the fol- 
lowing effect: “There being no sufficient cause to believe 
the within named A. B. guilty of the offence within mentioned 
T ordered him to be discharged.” 

Sec. 160. If, however, it appears from the examination that 
a public offence has been committed, and that there is sufficient 
cause to believe the defendant guilty thereof, the magistrate 
shall, in like manner, endorse on the depositions and state- 
ment an order signed by him to the following effect: “It ap- . 
pearing to me, by the within depositions and statement (if 
any), that the offence therein mentioned, (or any other offence 
according to the fact, stating generally the nature thereof), 
has been committed, and that there is sufficient cause to believe 
the within named A. B. guilty therof, I order that he be held 
to answer the same.” 

Sec. 161. If the offence be not bailable, the following 
words, or words to the same effect, shall be added to the 
indorsement: “And that he be committed to the sheriff of 
the county of a 

Sec. 162. If the offence be bailable, and bail be taken by 
the magistrate, the following words, or words to the same 
effect, shall be added to the indorsement: “And I have 
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admitted him to bail to answer by the recognizance hereto 
annexed.” 

Src. 163. If the offence be bailable, and the defendant be 
admitted to bail, but bail have not been taken, the, following 
words, or words to the same effect, shall be added to the 
indorsement mentioned in section one hundred and sixty: 
« And that he be admitted to bail in the sum of dollars, * 
and be committed to the sheriff of the county of , until 
he gives such bail.” 

Sec. 164. If the magistrate order the defendant to be com- 
mitted, as provided in sections one hundred and sixty-one and 
one hundred and sixty-three, he shall make out a commitment 
signed by him, with his name of office, and deliver it, with the 
defendant, to the officer to whom he is committed ; or, if that 
officer be not present, to a peace officer, who shall deliver the 
defendant-into the proper custody, together with the commit- 
ment. E 

dec. 165. The commitment must be to the following effect: 
“ County of , (as the case may be). The people of the 
Tnited States and territory of Idaho, to the sheriff of the 
county of An order having been this day made by 
me, that A. B. be held to answer upon a charge of pr 
briefly the nature of the offence, and as near as may be, the 
time when, and the place where the same was committed), you 
are commanded to receive him into your custody, and to de- 
tain him until he be legally discharged. Dated this 
day of , 18—.” : 

Sec. 166. On holding the defendant to answer, the magis- 
trate shall take from each of the material witnesses examined 
before him on the part of the people, a written recognizance, 
to the effect that he will appear and testify at the court to 
which the depositions and statements are to be sent, or that 
he will forfeit the sum of five hundred dollars. 

Sec. 167. Whenever the magistrate shall be satisfied by 
proof, on oath, that there is reason to believe that any such 
witness will not fulfil his recognizance to appear and testify, 
unless security be required, he may order the witness to enter 
into written recognizance, with such sureties and in such 
sum ashe may deem meet, for his appearance, as specified in 
the last section. 

Sec. 168. Infants and married women, who are material 
witnesses against the defendant, may in like manner be re- 
quired to procure sureties for their appearance, as provided 
in the last section. 

Sec. 169. Ifa witness required to enter into a recog- 
nizance to appear and testify, either with or without sure- 
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ties, refuse compliance with the order for that purpose, the 
magistrate shall commit him to prison until he comply or be 
legally discharged. 

sxc. 170. en, however, it shall satisfactorily appear by 
the examination, on oath, of the witness, or any other person, 
that the witness is unable to procure sureties, he may be 
forthwith conditionally examined on behalf of the people; 
such examination shall be by question and answer, and shall 
be conducted in the same manner as the examination before 
a committing magistrate is required by this act to be con- 
ducted, and the witness shall thereupon be discharged. 

Sec. 171. The last section shall not apply to the pros- 
ecutor, or to an accomplice in the commission of the offence 
charged. 

Sec. 172. When a magistrate has discharged a defendant, 
or has held him to answer, as provided in sections one hun- 
dred and sixty, and one hundred and sixty-one, he shall re- 
turn, without delay, to the clerk of the court at which the de- 
fendant is required to appear, the warrant, if any, the depo- 
sitions, the statement of the defendant, if he has made one, 
and all recognizances of bail or for the appearance of wit- 
nesses taken by him. 


IV.—PROCEEDINGS AFTER COMMITMENT AND BEFORE 
INDICTMENT. 


Sec. 173. Prosecution by indictment, accusation, where found. 
176. Grand jury, formation of, challenge to. 
178. To the panel, to the polls, how made and tried. 
181. Decision on, effect of challenge to panel. 
188. Effect of challenge to the polls. 
184, Violation, a complaint. 


185. Objection to jury only by challenge. %O 
186. Foreman of grand jury, oath of. a 
188. Oath of others, charge to grand jury. i `S 
190. Sittings, discharge of. 3a 


192. Another grand jury, order for. usd 
194. Duty of sheriff, how drawn. : 
196. Trial jurors, how formed. 

201. Grand jury, powers and duties of. 

202, Indictment, presentment. 

204. Oath to witness, evidence to be received. 
207. For defendant. 


IT ` 
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Sec. 208. Indictment when to be found, information by member of. 
210. Inquiries to be made. 
211. ‘To have free access to prisons, etc. 
212, Advice to, who allowed to be present. 
213. Proceedings to be kept secret. 
214. When may be witness. 
215, Not to be questioned relative to facts. 
216, Presentment, how found, not to be disclosed. 
219. Disclosure, how punished. 
220. Bench warrants, when to issue, form of. 
223, How executed, proceedings on arrest. 


Di 


Sec. 173. All public offences prosecuted in the district 
court must be prosecuted by indictment, except as provided 
in the next section. 

Src. 174. Where the proceedings are had for the removal 
of district, county, or township officers, they may be com- 
menced by an accusation in writing, as provided in sections 
sixty-seven and eighty. 

Sec. 175. All accusations against district, county, and 
township officers, and all indictments, must be found in the 
district court. 

Sec. 176. The formation of grand juries is prescribed by 
special statutes. 

Sec. 177. A challenge may be taken to the panel of the 
grand jury, or to any individual grand juror, in the cases 
hereinafter prescribed, by the people or by the defendant. 

Sec. 178. A challenge to the panel may be interposed for 
one or more of the following causes: First. That the re- 
quisite number of ballots was not drawn from the jury box 
of the county as prescribed by law. Second. That the no- 
tice of the drawing of the grand jury was not given as pre- 
scribed by law. Third. That the drawing was not had in 
the presence of the officers designated by law. 

Src. 179. A challenge to an Individual grand juror may be 
interposed for one or more of the following causes only: 
First. That he is a minor. Second. That he is an alien. 
Third. That he is insane. Fourth. That he is the pro- 
secutor upon a charge against the defendant. Fifth. That 
he is a witness on the part of the prosecution, and has been 
served with process or bound by an undertaking as such. 
Sixth. That he has formed or expressed a decided opinion 
that the defendant is guilty of the offence for which he is held 
to answer. 

Src. 180. The challenges mentioned in the last three 
sections may be oral, and shall be entered upon the-min- 
utes, and tried by the court in the same manner as chal- 
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lenges in the case of a trial jury which are triable by the 
court. - 
Sec. 181. The court shall allow or disallow the challenge, 
and the clerk shall enter its decisions in the minutes. 

Sec. 182. If a challenge to the panel be allowed, the 
grand jury are prohibited from inquiring into the charge 
against the defendant by whom the challenge was-interposed. 
If they should, notwithstanding, do so, and find an indict- 
ment against him, the court shall direct the indictment to be 
set aside, 

Sec. 183. Ifa challenge to an individual grand juror be 
allowed, he shall not be present at, or take part in, the con- 
sideration of the charge against the defendant who interposed 
the challenge, or the deliberations of the grand jury thereon. 

Sec. 184. The grand jury shall inform the court of a vio- 
lation of the last section, and it shall be punished by the 
court as a contempt. 

Sec. 185. A person held to answer to a charge for a 
public offence, can take advantage of any objection to the 
panel or to an individual grand juror, in no other mode than 
that by challenge, as prescribed in the preceding section. 

Sec. 186. From the persons summoned to serve as grand 
jurors, and appearing, the court shall appointaforeman. The 
court shall also appoint a foreman when the perscn already 
appointed is discharged, or excused, before the grand jury is 
dismissed. i 

Sec. 187. The following oath shall be administered to the 
foreman of the grand jury: “You, as foreman of the grand 
jury, shall diligently inquire into, and true presentment make, 
of all public offences against the people of the United States 
inthe Territory of Idaho, committed or triable within the 
jurisdiction of this court, of which you shall have or can ob- 
tain legal evidence. You shall present no person through 
malice, hatred, or ill will, nor leave any unpresented through 
fear, favor, or affection, or for any reward, or the promise or 
hope thereof; but in all your presentments you shall present 
the truth, the whole truth, and nothing but the truth, ac- 
cording to the best of your skill and understanding, so help 
you God.” 

Sec. 188. The following oath shall be immediately there- 
upon administered to the other grand jurors present: “The 
same oath which your foreman has now taken before you on 
his part, you, and each of you, shall well and truly observe on 
your part, so help you God.” 

Sec. 189. The grand jury being empaneled and sworn, 
shall be charged by the court. In doing so, the court shall 
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- give them such information as it may deem proper, as to the 
nature of their duties, and any charges for public offences re- 
turned to the court, or likely to come before the grand jury. 
The court need not, however, charge them respecting viola- 
tions of any particular statute. 

Sec. 190, The grand jury shall then retire to a private room, 
and inquire into the offences cognizable by them. 

Sec. 191. The grand jury, on the completion of the busi- 
ness before them, shall be discharged by the court; but 
whether the business be completed or not, they shall be dis- 
charged by the final adjournment of the court. 

Sec. 192. If an offence be committed during the sitting of 
the court, after the discharge of the grand jury, the court 
may, in its discretion, direct an order to be entered that the 
sheriff summon another grand jury. 

Sec. 193. An order shall thereupon be made out by the 
clerk, and directed to the sheriff, requiring him to summon 
twenty-four persons, qualified to serve as grand jurors, to ap- 
pear forthwith, or at such time as may be named by the 
court. 

Sec. 194. The sheriff shall execute the order, and return 
it with a list of the names of the persons summoned. 

Sec. 195. Atthe time appointed the list shall be called 
over, and the names of those in attendance be written by the 
clerk on separate ballots, and put into a box, from which a 
grand jury shall be drawn. ; 

Sec. 196. For the first, and for all subsequent terms of the 
district court, until an assessment roll in each county be made 
out and returned, so that a jury list may be formed and a jury 
drawn as required by law, the grand jury and the trial jury 
shall be formed in the following manner: 

Sec. 197. On or before the first day of the term, the judge 
shall, by an order to be entered on the minutes, direct the 
sheriff of the county to summon thirty-six persons from the 
citizens of the county, to appear forthwith, or at such time as 
may be named in said order. 

Src. 198. The clerk shall issue the summons, and the 
sheriff shall execute and return it at the time specified, with a 
list of the names of the persons so summoned. If he has 
been unable to summon the whole number in the time al- 
lowed, he shall return the summons with the list of the names 
summoned. 

Sec. 199. The court may, in its discretion, enlarge the 
time of the return, and direct the sheriffto summon the whole 
number, or may proceed to empanel a grand jury from the 
number summoned, 
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Bec. 200. Upon the return of the summons, or upon the 
expiration of the further time allowed, the names of the per- 
sons summoned shall be called, and the court shall proceed to 
empanel a grand jury and a trial jury, in like manner as if 
such persons had been empaneled upon a regular drawing of 


a jury: 

nea 201. The grand jury has the power, and it is their 
duty, to inquire into all public offences committed or triable 
within the jurisdiction of the court, and to present them to 
the court, either by presentment or indictment. 

Src. 202. An indictment is an accusation in writing, pre- 
sented by the grand jury to a competent court, charging a 
person with a public offence. 

Sec. 208. A presentment is an informal statement in 
writing, by the grand jury, representing to the court that a 
public offence has been committed, which is triable within the 
county, and that there is reasonable grounds for believing that 
a particular individual, named or described, has committed it. 

Sec. 204. The foreman may administer an oath to any 
witness appearing before the grand jury. 

Sec. 205. In the investigation of a charge, for the purpose 
of either presentment or indictment, the grand jury shall re- 
ceive no other evidence than such as is given by witnesses 
produced and sworn before them, or Farad by legal docu- 
mentary evidence, or the deposition of witnesses taken as 
provided in this act. 

Sec. 206. The grand jury shall receive none but legal 
evidence, and the best evidence in degree, to the exclusion of 
hearsay or secondary evidence. 

Sec. 207. The grand jury is not bound to hear evidence 
for the defendant; but it is their duty to weigh all the evi- 
dence submitted to them, and when they have reason to be- 
lieve that other evidence within their reach will explain away- 
the charge, they should order such evidence to be produced, 
and for that purpose may require the district attorney to issue 
process for the witnesses. 

Sec. 208. The grand jury ought to find an indictment, 
when all the evidence before them, taken together, is such as 
in their judgment would, if unexplained or uncontradicted, 
warrant a conviction by the trial jury. 

Sec. 209. If a member of the grand jury knows, or have 
reason to believe, that a public offence has been committed, 
which is triable within the jurisdiction of the court, he must 
declare the same to his fellow-jurors, who shall thereupon 
Investigate the same. 

Sec. 210. The grand jury must inquire into the case of 
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every person imprisoned in the jail of the county, on a crim- 
inal charge, and not indicted; into the condition and manage- 
ment of the public prisons within the county; and into the 
wilful and corrupt misconduct in office of public officers of 
every description within the county. 

Sec. 211. They are also entitled to free access, at all reason- 
able times, to the public prisons, and to the examinations, 
without charge, of all public records within the county. 

Sec. 212. The grand jury may, at all reasonable times, ask 
the advice of the court, or any member thereof, and of the 
district attorney. Unless his advice be asked, no member of 
the court shall be permitted to be present during the session 
of the grand jury. The district attorney shall be allowed, at 
all times, to appear before the grand jury, on his request, for 
the purpose of giving information or advice relative to any. 
matter cognizable by them, and may interrogate witnesses be- © 
fore them, when they shall deemit necessary. Except the 
district attorney, no person shall be permitted to be present 
before the grand jury, besides the witnesses actually under ex- 
amination ; and no person shall be permitted to be present 
during the expression of their opinions or the giving of their 
votes upon any matter before them. 

Sec. 213. Every member of the grand jury shall keep 
secret whatever he himself, or any other grand juror, may 
have said, or in what manner he, or any other grand juror 
may have voted on a matter before them. 

Sec. 214. A member of the grand jury may, however, be 
required by the court to disclose the testimony of a witness 
examined before the grand jury, for the purpose of ascertain- 
ing whether it is consistent with that given by the witness be- 
fore the court, or to disclose the testimony given before them 
by any person, upon 2 charge against him for perjury in giving 
his testimony, or upon his trial therefor. 

Sec. 215. No grand juror shall be questioned for anything 
he may say, or any vote he may give in the grand jury, relative 
to a matter legally pending before the jury, except for a per- 
jury of which he may have been guilty, in making an accusa- 
tion or giving testimony to his fellow-jurors. 

Sec. 216. A presentment cannot be found without the con- 
currence ofat least twelve grand jurors. When so found, it 
must be signed by the foreman. 

Sec. 217. The presentment, when found, must be presented 
by the foreman, in the presence of the grand jury, to the court, 
and shall be filed by the clerk. 

Bec. 218. No grand juror, district attorney, clerk, judge or 
other officer shall disclose the fact of a presentment having 
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been made for a felony, until the defendant shall have been 
arrested. But this prohibition shall not extend to disclosure 
by the issuing or in the execution of a warrant to arrest the 
defendant. 

Src. 219. A violation of the provisions of the last section 
shall be punishable as a contempt. 

Sec. 220. If the court deem that the facts stated in the 
presentment constitute a public offence, triable within the 
county, it shall direct the clerk to issue a bench warrant for 
the arrest of the defendant. 

Src. 221. The clerk, on the application of the district at- 
torney, may accordingly, at any time after the order, whether 
the court be sitting or not, issue a bench warrant, under his 
signature and the seal of the court, into one or more counties. 

Sec. 222. The bench warrant, upon presentment, shall be 
substantially in the following form: 

County of ; 

The people of the United States, of the territory of Idaho, 
to any sheriff, constable, marshal or policeman in this territory : 
A presentment having been made, on the —— day of ; 
18—, to the distriet court of the district of , charging 
C. D. with the crime of (designating it generally); you 
are therefore commanded forthwith to arrest the above named. 
C. D., and take him before E. F., a magistrate of this county, 
or, in case of his absence or inability to act, before the nearest 
or most accessible magistrate in this county. 

Given under my hand, with the seal of the said court affixed, 
this —— day of ——, A. D. 18——. By order of the court. 
G. H, Clerk. 

Sro. 223. The bench warrant may be served in any county, 
and the officer serving it shall proceed thereon in all respects 
as upon a warrant of arrest on a complaint, except that when 
served in another county it need not be indorsed by a mag- 
istrate of that county. 

Src. 224. The magistrate, when the defendant is brought 
before him, shall proceed to examine the charge contained in 
the presentment, and hold the defendant to answer the same, 
or discharge him therefrom, in the same manner in all re- 
spects, as upon a warrant of arrest on complaint. 


V.—THE INDICTMENT. 


Bec. 225. How found, dismissal of charge. 
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Sec. 227. Effect of, names of witnesses to be inserted. 
229, To be presented to court, against defendant not in custody. 
931. Pleadings, indictment, what to contain, form of. 
236. Errorin name of defendant. 
237. To charge only one offence. 
938. Manner of stating time of offence. 
239. Erroneous allegations not material. 
240, Construction of indictment. 
241. Btatute words not strictly followed. 
242. Indictment, when sufficient. 
243, Matters of form not vitiated, what need not be stated. 
245. Judgment how pleaded, private statute, how pleaded. 
247. Indictment for libel, what to set forth. 
948. Misdescription of forged instruments when immaterial. 
249, Perjury, indictment for, what to set forth. 
250. Indictment against several defendants. 
251. ‘No distinction between principal and accessory. a 
252. Accessory after the fact. 
253. Compounding offence, indictment for. 
254. When defendant to be arraigned, when must appear personally. 
256, How arraigned, defendant failing to appear. 
258. Warrant for arrest, form of, proceedings on. 
261. Form of warrant when offence not capital. 
263. Warrant how served, bail in other county. 
265. Defendant may be ordered in custody for further bail. 
266. Defendant to be committed, counsel for defendant. 
268, Arraignment, how made, defendant to declare true name. 
270. Other name, entry of on minutes, time to answer. 
273. Defendant may answer, demur or plead. 
274, Indictment, setting aside. 
276, Motion not made no objection, hearing of. 
278, Motion deni.d, defendant to answer. 
279. Motion granted, defendant to be discharged. 
2:0, Case resubmitted, proceedings, order for discharge. 
252. Indictment set aside no bar to future prosecution. 
253, Pleadings by defendant. 
234. Demurrer and plea, when to put in, for what cause, form of, etc. 
287. Hearing of, judgment on demurrer. 
288. Effect of allowance of demurrer. 
290. Case not resubmitted, effect of, submitted, proceedings. 
292. Effect of disallowing demurrer, objections to, how taken advantage of. 
294. Pleas, kinds of, to be oral, entry of, form of. 
~59%. Plea of guilty, how put in, may be withdrawn. 
299. Plea of not guilty, effects of, evidence. 
301. Former acquittal, what deemed, effect of, or conviction. 
304. Defendant mute, plea of not guilty. 
305. When criminal action may be removed to other county. 
306. Application, how, when and to what court order made. 
308. Order entered on minutes, copy of record transmitted. 
308. Order to direct removal of defendant, proceedings after removal. 
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Sec. 311. Issue of fact arrises, how tried, jury trial, how formed. 
$14. Docket of action, how kept, issues on docket how disposed of. 
316. Time to prepare for trial, postponement of. 
318. Challenging jury by several defendants, panel. i 
321. To the panel, on what founded, when and how to be taken. 
324, Exception to, trial of. 3 
326. Exception may be withdrawn, amending challenge. 
327. Denial and trial of, witnesses and trial of. 
329. An account, of bias of officer summoning. 
330. Effect of allowing, challenge to the polls, kinds of. 
333. When to be taken, peremtory, how taken. 
335. Number of, for cduse, general cause of. 
338. Particular causes of, challenge for implied bias. 
310. Exemption hot cause for, how taken. 
$42. Exceptions to and proceedings thereon, trial of. 
344. Triers, who to be, oath of, juror challenged may be witness. 
347. Other testimony, court to determine law and facts. 
349. Instruction to triers, decision final. 
351. Order of taking challenges, final peremptory challenge. 


Sec. 225. An indictment cannot be found without the con- 
currence of at least twelve d jurors; when so found, it 
shall be indorsed ‘“a-true pill,” and the indorsement shall be 
signed by the foreman of the grand jury. 

Sec. 226. If twelve grand jurors do not concur in finding 
an indictment against a defendant who has been held to an- 
swer, the deposition and statement, if any, transmitted to 
them, shall be returned to the court, with an indorsement 
thereon, signed by the foreman, to the effect that the charge 
is dismissed. 

Sec. 227. The dismissal of the charge-shall not, however, 
prevent the same charge from being again submitted to a 
grand jury, or as often as the court shall so direct. But with- 
out such direction, it shall not be again submitted. 

Sec. 228. When an indictment is found, the names of the 
witnesses examined before the grand jury shall be inserted at 
the foot of the indictment, or indorsed thereon, before it is 
presented to the court. 

Sec. 229. An indictment, when found by the grand jury, 
shall be presented by their foreman, in their presence, to the 
court, and shall be filed with the clerk, and remain in his 
office as a public record. 

Sec. 230. When an indictment has been found against a 
defendant notin custody, the same proceedings shall be had 
ag are prescribed in sections two hundred and fifty-seven and 
two hundred and sixty-four, both inclusive, against a defendant 
who fails to appear for arraignment. 

Sec, 231. All the forms of pleading in criminal actions, 
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and the rules by which the sufficiency of pleadings is to be 
determined, shall be those which are preseribed by this act. 

Sec. 282. The first pleading on the part of the people is 
the indictment. 

Sec. 233. The indictment shall contain the title of the ac- 
tion, specifying the name of the court to which the indictment , 
is presented, and the names of the parties; a statement of the 
acts constituting the offence, in ordinary and concise language, 
and in such manner as to enable a person of common under- 
standing to know what is intended. 

Src? 234. It may be substantially in the following form: 

The people of the United States, of the territory of Idaho, 
against A. B., in the district court of the judicial district in 
the county of ; term, A. D., 18—. A. B., is 
accused by the grand jury of the county of , by this in- 
dictmeni, ‘of the crime of (giving its legal appellation such ag 
murder, arson, manslaughter, or the like, or designating it as 
felony or misdemeanor), committed as follows: 

The said A. B., on the —— day of A. D, 18—, at 
the county of ———, (stating the act or omission constituting 
the offence, in the manner prescribed in this act, according to 
the forms mentioned in the next section, where they are 
applicable).”’ 

Sec. 235. The indictment must be direct, and contain as it 
regards: First. The party charged. Second. The offence 
charged, when they are necessary to constitute a complete 
offence. 

Sec. 236. Whena defendant is indicted by a fictitious or 
erroneous name, and in any stage of the proceeding his true 
name is discovered, it shall be inserted in the subsequent pro- 
ceedings, referring to the fact of his being indicted by the 
name mentioned in the indictment. 

Src. 287. The indictment shall charge but one offence, but 
it may set forth that offence in different forms under different 
courts. 

Sec, 238. The precise time at which it was committed need 
not be stated in the indictment, but it may be alleged to have 
been committed at any time before thelinding of the same, 
except when the time is a material ingredient of the offence. 

Src. 289. "When an offence involves the commission, or an 
attempt to commit private injury, and is described with sufi- 
cient certainty in other respects to identify the act, an erro- 
neous allegation as to the person injured or intended to be 
injured shall not be deemed material. 

Sec. 240. The words used in an indictment ‘shall be con- 
strued in the usual acceptance ix the common language, excep 
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such words and phrases as are defined by law, which are to be 
construed according to their legal meaning. 

See. 241. Words used in a statute to define a public 
offence, need not be strictly pursued in the indictment, but 
other words conveying the same meaning may be used. 

Sec. 242. The indictment shall be sufficient if it can be 
understood therefrom: First. That it is entitled-in a court 
having authority to receive it, though the name of the court 
be not accurately set forth. Second. That it was found by a 
grand jury of the county in which the courtwasheld. Third. 
That the defendant is named, or if his name cannot be dis- 
covered, that he be described by a fictititious name, with a 
statement that he has refused to disclose his real name. 
Fourth. That the offence was committed at some place within 
the jurisdiction of the court. Fifth. That the offence was 
committed at some time prior to the time of finding the in- 
dictment. Sixth. That the act or omission charged as the 
offence is clearly and distinctly set forth in ordinary and con- 
cise language, without repetition, and in such a manner as to 
enable a person of common understanding to know what is 
intended. Seventh. “That the act or omission charged as the 
offence is stated with such a degree of certainty as to enable 
the court to pronounce judgment upon a conviction according 
to the right of the case. 

Sec. 248. No indictment shall be deemed insufficient, nor 
shall the trial, judgment, or other proceeding thereon, be 
affected by reason of any defect or imperfection in matters of 
form which shall not tend to the prejudice of the defendant. 

Src. 244. Neither presumption of law, nor matters of 
which judicial notice is taken, need be stated inthe indictment. 


Src. 245. In pleading a judgment or other determination 
of, or proceeding before a court or officer of special jurisdiction, 
the facts conferring jurisdiction need not be stated, but it may 
be stated that the judgment or determination was duly made, 
or the proceeding duly had before such court or officer. The 
facts constituting the jurisdiction, however, must be established 
on the trial. 


Sec. 246. In pleading a private statute, or a right derived 
therefrom, it shall be sufficient to refer to the statute by its 
title and the day of its passage, and the court shall, thereupon 
take judicial notice thereof. 

Src. 247. An indictment for libel need not set forth any 
extrinsic facts for the purpose of showing the application to 
the party libeled of the funnier matter on which the indict- 
ment is founded, but it shall be sufficient to state generally 
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that the same was published concerning him, and the fact that 
it was so published must be established on the trial. 

Sec. 248. When an instrument which is the subject of an 
indictment for forgery has been destroyed or withheld b 
the act or procurement of the defendant, and the fact of sue 
destruction or withholding is alleged in the indictment, and. 
established on the trial, the misdescription of the instrument 
shall be deemed immaterial. 

Sec. 249. In anindictment for perjury, or subornation of 
perjury, it shall be sufficient to set forth the substance of the 
controversy, or matter in respect to which the offence was 
committed, and in what court, or before whom, the oath 
alleged to be false was taken, and that the court or person 
before whom it was taken had authority to administer the 
same, with proper allegations of the falsity of the matter on 
which the perjury is assigned; but the indictment need not 
set forth the pleadings, record, or proceedings with which the 
oath is connected, nor the commission, or the authority of the 
court or person before whom the perjury was committed. 

Sec, 250. Upon an indictment against several defendants, 
any one or more may be convicted or acquitted. 

Sec. 251. No distinction shall exist between an accessory 
before the fact and a principal, or between principals in the 
first and second degree, in cases of felony; and all persons 
concerned in the commission of a felony, whether they directly 
commit the act constituting the offence, or aid or abet in its 
commission, though not present, shall hereafter be indicted, 
tried, and punished as principals. 

Sec. 252. An accessory atter the fact to the commission of 
a felony, may be indicted and punished, though the principal 
felon may be neither tried nor indicted. 


Sec. 253. A person may be indicted for having, with the 
knowledge of the commission of a public offence, taken money 
or property of another, ora gratuity, or a reward, or an en- 
gagement, or understanding, express or implied, to compound 
or conceal the offence, or to abstain from the prosecution 
therefor, or to withhold any evidence thereof, though the per- 
any of the original offence have not been indicted or 
tried. 

Sec. 254. When theindictmentis filed, the defendant must 
be arraigned thereon before the court in which it is found, 
except in the cases mentioned in sections two hundred and 
seventy-five and two hundred and seventy-six. 

Sec. 255. If the indictment be for a felony, the defendant 
must he personally present; but for a misdemeanor, his per- 


4 


CRIMINAL PRACTICE ACT. . 269 


sonal appearance is unnecessary, and he may appear upon the 
argument by counsel. 

Sec. 256. When his personal appearance is necessary, if he 
be in custody, the court may direct the officer in whose custody 
he is, to bring him before it to be arraigned, and the officer 
shall do so accordingly. , 

Sec. 257. If the defendant have been discharged on bail, 
or have deposited money instead thereof, and do not appear 
to be er when his personal attendance is necessary, the 
court, in addition to the forfeiture of the recognizance or of the 
money deposited, may direct the clerk to issue abench warrant 
for his arrest. 

Sec. 258. The clerk, on the application of the district 
attorney, may accordingly, at any time after the order, whether 
the court be sitting or not, issue a bench warrant into one or 
more counties. 

Sec. 259. The bench warrant upon the indictment shall, 
if the offence be a felony, be substantially in the following 
form : 

County of . The people of the United States, of the 
territory of Idaho, to any sheriff, constable, marshal, or police- 
man in this territory: An indictment having been found on 


the day of , A. D. 18—, in the district court of 
the judicial district of the county of , charging ©. D. 
with the crime of —-—— (designating it. generally); you are 


therefore commanded forthwith to arrest the above named C. 
D., and bring him before that court to answer the indictment ; 
or if the court have adjourned for the term, that you deliver 
him into the custody of the sheriff of the county of . 
Given under my hand, with the seal of the court affixed, this 
the day of , A. D. 18—. [Seal.] By order of 
the court. E. F., clerk. 

Sec. 260. The detendant, if the offence be punishable with 
death, when arrested under the warrant, shall be held in 
eee by the sheriff of the countyin which the indictment is 
ound. 

Src. 261. If the offence be not capital, the bench warrant 
shall be in similar form, adding to the body thereof a direction 
tothe following effect: “Orif he require it, that you take 
him before any magistrate in that county, or in the district in 
which you arrested him, that he may give bail to answer to 
the indictment.” ; 

Sro. 262. If the offence charged be not capital, the court, 
upou directing the bench warrant to issue, shall fix the amount 
of bail, and an indorsement shall be made upon the bench 
warrant, signed by the clerk, to the following effect: “The 
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defendant is to be admitted to bail in the sum of 
dollars.” 

Sec. 263. The bench warrant may be served in any county 
in thesame manner as a warrant of arrest, except that when 
served in another county, it need not be endorsed by a 
magistrate of the county. i 

Sec. 264. If the defendant be brought before amagistrate of 
another county for the purpose of giving bail, the magistrate 
shall proceed in all respects thereto in the same manner as if 
the defendant had been brought before him upon a warrant of 
arrest, and the same proceedings may be had thereon as pro- 
vided in sections one hundred and eleven and one hundred 
and fourteen, both inclusive. 

Sec. 265. When the indictment is for felony, and the 
defendant, before the finding thereof, has given bail for his 
appearance to answer the charge, the court to which the in- 
dictment is presented may order the defendantto be committed 
to actual custody, unless he give bail in an increased amount, 
to be specified in the order. 

Sec. 266. If such order be made, and the defendant be 
present, he shall be forthwith committed accordingly. If he 
be nat present, a bench warrant shall be issued and proceeded 
upon in the manner provided for in this act. 

Src. 267. If the defendant appear for arraignment without 
counsel, he skall be informed by the court that it is his right 
to have counsel before being arraigned, and shall be asked if 
he desires the aid of counsel. 

Sec. 268. The arraignment must be made by the court, or 
by the clerk or district attorney, under its direction, and con- 
sists in reading the indictment to the defendant and delivering 
to him a copy thereof and of the indorsements thereon, in- 
eluding the list of witnesses endorsed on it, and in asking him 
whether he pleads guilty or not guilty to the indictment. 

Sec. 269. When the defendant is arraigned he shall be 
informed that if the name by which he is indicted be not his 
true name, he must then declare his true name or be proceeded 
against by the name in the indictment. a 

Src. 270. If he give no other name, the court may proceed 
accordingly. 

Ssc. 271. If he alleges that another name is his true name, 
the court shall direct an entry thereof in the minutes of the 
arraignment, aud the subsequent proceedings on the indict 
ment may be had against him by that name, refering, also, to 
the name by which he is indicted. 

Sec. 272. If on the arraignment, the defendant- require it, 
he shall be allowed until the next day, or such further time 
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may be allowed him as the court may deem reasonable, to 
answer the indictment. 

Sec. 273. If the defendant do not require time as provided 
in the last section, or if he do, then, on the next day, or at 
such further day as the court may have allowed him, he may 
answer to the arraignment, and either move the court to set 
aside the indictment or may demur or plead thereto: 

Szo. 274. The indictment shall be set aside by the court in 
which the defendant is arraigned, and upon his motion, in 
either of the following cases: First. When it is not found, 
endorsed, and presented as prescribed in this act. Second. 
‘When the names of the witnesses examined before the grand 
jury, or whose depositions may have been read before them, 
are not inserted atthe foot of the indictment, or endorsed 
thereon. Third. When auy person is permitted to be present 
during the session of the grand jury, while the charge em- 
braced in the indictment is under consideration, except as 
provided in section two hundred and twelve. 

Sec. 275. When the defendant has not been held to answer 
before the finding of the indictment, he may move to set it 
aside on any ground which would have been good ground for 
challenge, either to the panel or any individual grand juror. 

Sec. 276. If the motion to set aside the indictment be not 
made, the defendant shall be precluded from afterwards taking 
the objections mentioned in the last two sections. 

Sec. 277. The motion shall be heard when it is made, un- 
less for good cause the court shall postpone the hearing to 
another time. 

Src. 278. If the motion be denied, the defendant must im- 
mediately answer the indictment, either by demurring or - 
pleading thereto. 


Sec. 279. If the motion be granted, the court shall order 
that the defendant, if in custody, be discharged therefrom ; 
or, if admitted to bail, that his bail be exonerated; or, if he 
have deposited money instead of bail, that the same shall be 
refunded to him, unless it direct that the case be re-submitted 
to the same or another grand jury. 


Sec. 280. If the court direct that the case be re-submitted, 
the defendant, if already in custody, shall so remain, unless 
he be admitted to bail; or, if already admitted to bail, or 
money have been deposited instead thereof, the bail or money 
shall be answerable for the appearance of the defendant to 
answer a new indictment. 


Sec. 281. Unless a new indictment be found before the 
next grand jury of the district is discharged, the court shall, 
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on the discharge of, such grand jury, make the order prescribed 
in section two hundred and seventy-nine. 

Src. 282. An order to set aside an indictment, as provided 
in this act, shall be no bar to a future prosecution for the same 
offence. 

Src. 288. The only pleading on the part of the defendant 
is either a demurrer or a plea. l 

Sec. 284. Both the demurrer and the plea must be put in, 
in open court, either at the time of the arraignment, or at such 
other time as may be allowed to the defendant for that purpose, 

Sec. 285. The defendant may demur to the indictment 
when it shall appear upon the face thereof, either: First. That 
the grand jury by which it was found had no legal authority 
to inquire into the offence charged, by reason of its not being 
within, the local jurisdiction of the court. Second. That it 
does not substantially conform to the requirements of sections 
two hundred and thirty-three and two hundred and thirty-four. 
Third. That more than one offence has been charged in the 
indictment. Fourth. That the facts stated do not constitute 
a publie offence. Fifth. That the indictment contains any 
matter which, if true, would constitute a legal justification, or 
excuse of the offence charged, or other bar to the prosecution. 

Sxc, 286. The demurrer must be in writing, signed either 
by the defendant or his counsel, and filed. It must distinctly 
specify the grounds of objection to the indictment, or it shall 
be disregarded. 

ssc. 287. Upon the demurrer being filed, the objections 
presented thereby shall be heard either immediately, or at 
Buch time as the court may appoint. 

Szoc. 288. Upon considering the demurrer, the court shall 
give judgment, either allowing or disallowing it, and an order 
to that effect shall be entered on the minutes. 

Src. 289. If the demurrer be allowed, the judgment shall 
be final upon the indictment demurred to, and shall be a bar 
to another prosecution of the same offence, unless the court, 
being of opinion that the objection on which the demurrer is 
allowed may be avoided in a new indictment, direct the case 
to be resubmitted to the same or another grand jury. 

Src. 290. If the court do not direct the case to be resub- 
mitted, the defendant, if in custody, shall be discharged, or 
if admitted to bail, his bail shall be exonerated, or if he has 
re eae money instead of bail, the money shall be refunded 
to him. 

Sec. 291. Ifthe court direct that the case be resubmitted 
anew, the same proceedings must be had thereon as are pre- 
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scribed in sections two hundred and eighty and two hundred 
and eighty-one. 

Src. 292. If the demurrer be disallowed, the court shall 
permit the defendant, at his election, to plead, which he must 
do forthwith, or at such time as the court may allow. If he 
do not plead, the court shall direct the plea of not guilty to be 
entered for him. ae 

Sec, 298. When the objections mentioned. in section two 
hundred and eighty-five appear upon the face of the indict- 
ment, they can only be taken advantage of by demurrer, ex- 
cept that the objection to the jurisdiction of the court over 
the subject of the indictment, or that the facts stated do not 
contitute a public offence, may be taken at the-trial, under the 
plea of not guilty, and in arrest of judgment. 

Src. 294. There are three kinds of pleas to an indictment. 
A plea of—First. Guilty. Second. Not guilty. Third. A 
former judgment of conviction or acquittal of the offence 
charged, which may be pleaded either with or without the 
plea of “not guilty.” 

Sec. 295. Every plea shall be oral, and shall be entered 
upon the minutes of.the court. 

Sec. 296. The plea shall be entered in substantially the 
following form: First. If the defendant plead guilty, “the 
defendant pleads that he is guilty of the offence charged in 
this indictment.” Second. If he plead not guilty, “the de- 
fendant pleads that-he is not guilty of the offence charged in 
the indictment.” Third. If he plead a former acquittal or 
conviction, “the defendant pleads that he has already been 
convicted (or acquitted, as the case may be) of the offence 
charged in the indictment, bythe judgment of the court of 
, (naming it) rendered at , (maming the place) 
the day of Sg 

Src, 297, A plea of guilty can in no ease be put in, except 
by the defendant himself, in open court, unless upon an in- 
dictment against a corporation, in which case it may be put 
in by counsel. 

Sec. 298. The court may, at any time before judgment, 
upon a plea of guilty, permit it to be withdrawn, and a plea 
of not guilty substituted. : 

Neo. 299, The plea of not guilty shall be deemed a denial 
of every material allegation in the indictment. 

Sec. 300, All matters of fact, tending to establish a de- 
fence, may be given in evidence, under the plea of not guilty. 

Src. 801. Ifthe defendant were formerly acquitted, on the 
ground of a variance between the indictment and the proof, 
or upon an objection to the form or substance of the indict- 
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ment, it shall not. he deemed an acquittal of the same 
offence. 

Src. 802. When, however, he shall have been acquitted 
on the merits, he shal] be deemed acquitted of the offence, 
notwithstanding any defect, in form or substance, in the in- 
dictment on which he was acquitted. 

Sec. 303. When the defendant shall have been convicted ' 
or acquitted upon an indictment, the conviction or acquittal 
shall be a bar to another indictmeut for the offence charged 
in the former, or for an attempt to commit the same, or for 
an offenee necessarily included therein, of which he might 
have been convicted under that indictment, as provided in 
section four hundred and eleven. 

Sec. 3804. If the defendant refuse to answer the indict- 
ment by demurrer or plea, a plea of not guilty shall be 
entered. ` i 

Sec. 305. A criminal action, prosecuted by indictment, 
may be removed from the court in which it is pending, on 
the application of the defendant, on the ground that a fair 
and impartial trial cannot be had in the county where the 
indictment is pending. 

Sec. 806. The application must be made in open court, 
and in writing, veritied by the affidavit of the defendant, and 
a copy of said affidavit must be served on the district attorney, 
at least one day before the application is made to the court. 

Sec. 307. If the court be satisfied that the representation 
of the defendant is true, an order shall be made for the re- 
moval of the action to the district court of a county which is 
free from the like objection. 

Sec. 808. The order of removal shall be entered on the 
minutes, and the clerk shall immediately make out and trans- 
mit a certified copy of the entry, with a certified copy of the 
record, pleadings, and proceedings in the action, Including 
the recognizances for the appearance of the defendant, nd of 
the witnesses, to the court to which the action is removed. 

Sec. 809. If the defendant be in custody, the order shall 
direct his removal by the sheriff of the county where he is 
imprisoned, to the custody of the sheriff of the county to 
which the action is removed, and he shall be forthwith re- 
moved accordingly. 

Sec. 810. The court to which the action is removed shall 
proceed to trial and judgment therein, as if the action had 
been commenced in such court. If it be necessary to have 
any of the original pleadings or other papers before such 
court, the court from which the action is removed shall, at 
any time, on application of the district attorney, or the de- 
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fendant, order such papers or pleadings to be transmitted by 
the clerk, a certified copy thereof being retained. 

Sro. 811. An issue of fact arises—First. Upon a plea of 
not guilty; or Second. Upon a plea of a former conviction 
or acquittal of the same offence. 

Sec. 812. An issue of fact must be tried by a jury of the 
county in which the indictment was found, unless the action 
be removed by order of the court into some other county. 

Sec. 813. Trial juries for criminal actions shall be formed 
in the same manner as trial juries in civil actions. 

Sec. 814. The clerk shall keep a docket of all the crim- 
inal actions pending in the court, in which he shall enter each 
indictment, according to the date of filing, specifying opp- 
osite the title of each action, whether it be for a felony or 
misdemeanor, and whether the defendant be in custody or on 
bail. 

Src. 315. The issues on the docket shall be disposed of in 
the following order, unless upon the application of either 
party, for good cause shown by affidavit, and upon two days’, 
notice to the opposite party, with a copy of the affidavit in 
support of the applitation, the court shall direct an indict- 
ment to be tried out of its order—First. Indictments for fel- 
ony when the defendant is in custody. Second. Indict- 
ments for misdemeanor when the defendant is in custody. 
Third. Indictments for felony when the defendant is on bail. 
and, Fourth, Indictments for misdemeanor when the defen- 
dant is on bail. 

Sec. 816. After his plea, the defendant shall have at least 
two days to prepare for his trial if he require it. 

Sec. 817. When an indictment is called for trial, the court 
may, upon sufficient cause shown by affidavit, direct the trial 
to be postponed to another day of the.same term, or the next 
term. : 

Sec. 818. A challenge is an objection made to the trial 
jurors, and is of two kinds—First. To the panel. Second. 
To an individual juror. 

Sec. 819. When several defendants are tried together, 
ey are not allowed to sever their challenges, but must join 
therein. 

Sec. 820. A panel is a list of jurors returned by a sheriff 
to serve at a particular court, or for the trial of a particular 
cause. 

Sec. 821. A challenge to the panel is an objection made to 
all the jurors returned, and may be taken by either party. 

Suc. 322. A challenge to the panel can only be found ona 
material departure from the forms described by statute in 
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respect to the drawing-and return of the jury, or on the in- 
tentional omission of the sheriff to summon one or more of 
the jurors drawn. 

Src. 323. A challenge to the panel must be taken before 
a juror is sworn, and must be in writing, specifying plainly 
and distinetly the facts constituting the grounds of challenge. , 

Sec. 324. If the sufficiency of the facts alleged as a 

ound of challenge be denied, the adverse party may except 
to the challenge. The exception need not be in writing, but 
shall be entered on the minutes of the court. 

Src. 325, Upon the exception, the court shall proceed to 
try the sufficiency of the challenge, assuming the facts alleged 
therein to be true. 

Sec. 826. If, on the exception, the court deem the chall- 
enge sufficient, it may, if justice require it, permit the party 
excepting to withdraw his exception, and to deny the facts al- 
leged in the challenge. If the exception be allowed, the 
court may, in like manner, permit an amendment of the chal- 
lenge. 

Suc. 327. If the challenge be denied, the denial may, in 
like manner, be oral, and shall be entered on the minutes of 
the court, and the court shall proceed to try the question of 
fact. 

Sec. 328. Upon such trial, the officers, whether judicial or 
ministerial, whose irregularity is complained of, as well as 
any other persons, may be examined to prove or disprove the 
facts alleged as the grounds of challenge. 

Sze. 329. When the panel is formed from persons whose 
names are not drawn from the grand jury box, a challenge ` 
may be made to the panel on account of any bias of the 
officer who summoned the jury, which would be good grounds 
ef challenge to a juror. Such objection shall be made in 
the same form and determined in the same manner as when 
made to a juror. 

Sec. 330. If, either upon an exception to the challenge ora 
denial of the fact, the challenge be allowed, the court shall dis: 
charge thejury, so far as the trial of the indictment in question 
is concerned. If it be disallowed, the court shall direct the 
jury to be empaneled. 

Sxc. 8831. Before a juror is called, the defendant must be 
informed by the court, or under its direction, that if he intend 
to challenge any individual juror, he must do so when the 
iuror appears, and before he is sworn. 

Src, 882. A challenge to an individual juror is either— 
First. Peremptory; or Second. For cause. “ 

Sec. 333. It must be taken when the juror appears, and 
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before he is sworn, but the court may, for good cause, permit 
jt to be taken after the juror is sworn, and before the jury is 
completed, 

Sec. 834. A peremptory challenge may be taken by either 
party, and may be oral. It is not an objection to a juror, for 
which no reason need be given, but upon which the court 
shall exclude him, anes 

Sec. 335. Ifthe offence charged be punishable with death, 
or with imprisonment in the territorial prison for life, the de- 
fendant is entitled to twenty, and the territory to five, per-~ 
emptory challenges. On atrial for any other offence, the de- 
fendant is entitled to ten, and the territory to three peremp- 
tory challenges. 

Sec. 3386. A challenge for cause may be taken by either 
party. Itis an objection to a particular juror, and is either— 
First. General, that the juror is disqualified from serving in 
any case; or, Second. Particular, that he is disqualified trom 
serving in the case on trial. 

Src. 8387. General cases of challenges are—First. A con- 
viction for felony. Second. A want of any of the qualifi- 
eations prescribed by statute to render a person a competent 
juror. Third. Unsoundness of mind, or such defect in the 
faculties of the mind, or organs of the body as renders him 
incapable of performing the duties of a juror. 

Sec. 838. Particular cases of challenge are of two kinds: 
First. For such a bias as, when the existance of the facts is 
ascertained, in judgment of law disqualifies the juror, and 
which is known in this act as implied bias. Second. For the 
existance of a state of mind on the part of the jurorin refer- 
ence to the case which, in the excercise of a sound discretion 
on the part of the trier, leads to the inference that he will not 
act with entire impartiality, and which is known in this act as 
actual bias. 

Sec. 839. A challenge for implied bias may be taken for 
all or any of the following causes, and for no other: First. 
Consanguinity or affinity within the fourth degree to the person 
alleged to be injured by the offence charged, or on whose com- 
plaint the prosecution was instituted, or to the defendant. 
Second. Standing in the relation of guardian and ward, 
attorney and client, master and servant, or landlord and tenant, 
or being a member of the family of the defendant or of the 
person alleged to be injured by the offence charged, or on 
Whose complaint the prosecution was instituted, or in his 
employment on wages. Third. Being a party adverse to the 
defendant in a civil action, or having complained against, or 
been accused by him in a criminal prosecution. Fourth. 
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Having served on the jury which found the indictment, or on 
a coroner's jury which inquired into the death of a person 
whose death fs the subject of theindictment. Fifth. Having 
served on atrial jury which has tried another person for the 
offence charged in the indictment. Sixth. Having been one 
of a jury formerly sworn to try the same indictment, and , 
whose verdict was set aside, or which was discharged without 
a verdict, after the case was submitted to it. Seventh. Hav- 
ing served as s juror ina civil action brought against the de- 
fendant for the act charged as an offence. Eighth. Having 
formed or expressed an unqualified opinion or belief that the 
prisoner is guilty of the offence charged. Ninth. If the 
offence charged be punishable with death, the entertaining of 
such conscientious opinions as would preclude his finding the 
defendant guilty ; in which case he shall neither be permitted 
nor compelled to serve as a juror. 

Sec. 340. An exemption from service on a jury is not a 
cause of challenge, but the privilege of the person exempted. 

Sec. 841. Ina challenge for implied bias, one or moré of 
the causes stated in section three hundred and thirty-nine must 
be alleged. In a challenge for actual bias, it must be alleged 
that the juror is biased against the party challenging. In 
either case the challenge may be oral, but must be entered on 
the minutes of the court. 

Sec. 842. The adverse party may except to the challenge 
in the same manner asto a challenge to the panel, and the 
same proceedings shall be had thereon as prescribed in sections 
three hundred and twenty-four and three hundred and twenty- 
five, except that if the exception be allowed, the juror shall be 
excluded. He may orally deny the facts alleged as the ground 
of challenge. 

Sec. 343. If the facts be denied, the challenge shall be 
tried ag follows: First. If it be for implied bias, by the 
court. Second. If it be for actual bias, by triers. 


Src. 844. The triers shall be three impartial persons, not 
on the jury panel, appointed by the court. All challenges for 
actual bias shall be tried by three triers thus appointed, a 
majority of whom may decide. . 


Sec. 845. The triers shall be sworn generally to inquire 
whether or not the several persons who may be challenged, 
and in respect to whom the challenges shall be given to them 
in charge, are biased against the challenged party, and to 
decide the same truly, according to the evidence. 


_ Sec. 846. Upon the trial of a challenge to am individual 
juror, the juror challenged may be examined as a witness to 
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prove or disprove the challenge, and shall be compelled to 
auswer every question pertinent to the inquiry therein. 

- Sze. 847. Other witnesses may also be examined on either 
side, and the rules of evidence applicable to the trial of other 
issues shall govern the admission or exclusion of testimony, 
on the trial of the challenge. 

Sec. 848. * On the trial of a challenge for implied bias, the 
court shall determine the law and the facts, and shall either 
allow or disallow, the challenge and direct an entry accord- 
ingly on the minutes. 

' Sze. 849. On the. trial of a challenge for actual bias, when 
the evidence is concluded, the court shall instruct the triers 
that it is their duty to find the challenge true, if, in their 
opinion, the evidence warrants the conclusion that the juror 
has such a bias against the party challenging him as to render 
him not impartial, and that it, from the evidence, they believe 
him free from such a bias, they must find the challenge not 
true. The court shall give them no other instructions. 

Sec. 850. The triers must thereupon find the challenge 
either true or not true, and their decision is final. If they find 
it true, the juror shall be excluded. 

Szo. 351. All challenges to an individual juror, except per- 
emptory, must be first taken by the defendant and then by the 
people, and each party must exhaust all his challenges to each 
juror as he is called, before the other begins. 

Sec. 852. The challenges of either party necd not all be 
taken at once, but they must be taken separately in the follow- 
ing order, including in each challenge all the causes of chal- 
lenge belonging to the same class: First. To the panel. 
Second, To an individual juror for a general disqualification. 
Third. To an individual juror for implied bias. Fourth. To 
an individual juror for actual bias. 

Src. 853. If all the challenges on both sides be disallowed, 
either party may still take a peremptory challenge, unless the 
peremptory challenges be exhausted. 


VIL—TRIAL. 


Bro. 354. ‘Trial, order of. 
355. When prescribed may be departed from. 
356. Counsel, number of, innocence presumed. 
- 358. Reasonable doubt of guilt, degrees of. 
359. When defendant may be tried separately. 
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860. When defendant may turn states evidence, 
361. When defendant may be witness for co-defendant, 
352, Discharge deemed acquittal, rape proof of. 
364. Accomplice, evidence of to be corroborated. 
365. Proceedings where facts show offence greater than ehirge. 
367. When jury may be discharged, when defendant discharged. 
369. Proceedings when exclusive Jurisdiction of offence in other county. 
870. Clerk to transmit papers, when defendant discharged. 
372. Proceedings on arrestin such cases, 
373. Proceedings when facts do not constitute offence. 
874. Proceedings when case submitted anew. 
37g. Acquittal, when court may advise, effect of. 
876. When view may be had, no person allowed to speak to jury. 
378. Juror must disclose knowledge of controversy in court, mast be witness. 
379. Jury, how to be kept, to be admonished on each adjournment. 
381. Juror sick, court to decide questions of law. -~ 
334. Law and fact on trial of indictment. 
3S4. Jury to receive law aslaid down by court, charge to jury. 
` 839. How jury to decide after charge. 
389. Defendant on bail may be committed, room to be provided. 
391. Provision for jary while deliberating. 
392. Papers which they may take. 
394. Jury may be brought into court for instruction. 
395. When jury may be discharged after returning. 
397. Effect of discharge without verdict. 
398. Adjournment during absence of jury, final adjournment, discharges. 
400. Expenses of two or more counties for Judicial purposes. 
401. Verdict, how delivered, defendant. when must appear. 
408. Jury to be asked if they agreed, general or special verdict. 
405. General import, special, reduced to writing, form of. 
409. Judgment on, how giyen, new trial when ordered. 
411. Defendant may be found guilty of any offence. 
412, Verdict may be rendered as to some defendants, 
413, Verdict, when to be reconsidered. 
415, Persistance of jury in informality to work acquitted. 
416, Jury may be polled, recording. 
418. Proceedings on verdict of acquittal. 
419. Of guilty proceedings. 


Src. 354. The jury A been empaneled and sworn, the 
trial shall proceed in the following order: First. If the in- 
dictment be for felony, the clerk must read the indictment 
and state the plea of the defendant to the jury. In all other 
cases this formality may be dispensed with. Second. The 
district attorney or other counsel-for the people must open the 
cause and offer the evidence in support of the indictment. 
Third. The defendant or his counsel may then open the de- 
fense, and offer the evidence in support thereof. Fourth--The 
parties may then respectively offer rebutting testimony only, 
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unless the court, for good reasons, in furtherance of justice, 

ermit them to offer evidence upon their original cause. Fifth. 
When the evidence is concluded, unless the case is submitted 
to the jury on either side, or on both sides, without argument, 
the counsel for the people must open and must conclude the 
argument. Sixth, The judge shall then charge the jury, if 
requested by either party ; he may state the testinidny and de- 
clare the law, but shall not charge the jury in respect to matters 
of fact. Such charge shall be reduced to writing before it is 
given, and in no case shall any charge or instructions be given 
to the jury, otherwise than in writing, unless by the mutual 
consent of the parties. 

Sec, 855. When the state of the pleadings require it, or in 
any other case, for good reasons and in the sound discretion 
of the court, the order prescribed in the last section may be 
departed from. 

Sec. 356, If the indictment be for an offence punishable 
with death, two counsel on each side may argue the cause to 
the jury—in which case they must do so alternately. If it be 
for any other offence, the court may, in its discretion, restrict 
the argument to one Gounsel on each side. 

Sec. 857. A defendant in a criminal action is presumed to 
be innocent until the contrary be proved; and in case of a 
reasonable doubt whether his guilt be satisfactorily shown, he 
is entitled to be acquitted. 

Src. 858. When it legally appears thata defendant has 
committed a public offence, and there is reasonable ground of 
doubt in which of two or more degrees he is guilty, he cari be 
convicted of the lowest of such degrees only. 


Bsc. 859. When two or more defendants are jointly in- 
dicted tor any offence, they shall be jointly tried—unless, for 


- good cause shown by the prosecution or defence, the court 


shall otherwise direct. 

Src. 860. When two or more persons are included in the 
same indictment, the court may at any time before the de- 
fendant has gone into his defense, on the application of the 
district attorney, direct any defendant to be discharged from 
the indictment, that he may be a witness for the people. 

Szoc. 861. When two or more persons are included in the 


„Same indictment, and the court is of opinion that in regard to 


a particular defendant there is not sutficient evidence to put 
him on his defense, it shall.order him to be discharged from 
the indictment, before the evidence shall be deemed closed, 
that he may be a witness for his co-defendant. 

Src. 862. The order mentioned in the two last sections 
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shall be deemed an acquittal of the defendant discharged, and 
shall be a bar to another prosecution for the same offence, 

Sec. 368. Proof of actual penetration into the body is suffi. 
cient to sustain an indictment for rape, or for the crime against 
nature. 

Sec. 364. A conviction cannot be had upon the testimony 
of an accomplice, unless he be corroborated by such other evi- 
dence as shall tend to connect the defendant with the com. 
mission of the offence; and the corroboration shall not be 
sufficient if it merely show the commission of the offence or 
the circumstances thereof. 

See. 865. If it appear by the testimony that the facts 
proved constitute an offence of a higher nature than that 
charged in the indictment, the court may direct the jury to bg 
discharged, and all proceeding on the indictment to be sus- 
pended, and may order the defendant to be committed or con- 
tinued on, or admitted to bail, to answer any new indictment 
which may be found against him for the higher offence. 

Src. 368. If an indictment for the higher offence be dis- 
missed by the grand jury, or be not found at or before the next 
term, the court shall again proceed to try the defendant on the 
original indictment. 

Sec, 367. The court may also direct the jury to be dis- 
charged when it appears that it has not jurisdiction of the 
offence, or thatthe facts charged in the indictment do not con- 
stitute an offence punishable by law. 

Sec. 868. If the jury be discharged because the court has 
not jurisdiction of the offence charged in the indictment, and 
it appears that it was committed out of the jurisdiction of this 
territory, it shall order the defendant to be discharged. 

Szoc. 369. If the offence were committed within the exclu- 
sive jurisdiction of another county of this territory, the court 
shall direct the defendant to be committed for such time as shall 
be deemed reasonable, to await a warrant from the proper 
county for his arrest; or if the offence bea misdemeanor only, 
it may admit him to bail in a recognizance, with sufficient 
sureties, that he will, within such time as the court may appoint, 
render himself amenable to a warrant for his arrest from the 
proper county, and if not sooner arrested thereon, will attend 
at the office of the sheriff of the county where the trial was 
had, at a certain time particularly designated in the recog- 
nizance, to surrender himself upon the warrant, if issued, or 
that his bail will forfeit such sum as the court may fix, and to 
be mentioned in the recognizance. 

Sec, 870. In the case provided for in the last section, the 
clerk shall forthwith transmit a certified copy of the indict 
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ment, and of all the papers filed in the action, to the district 
attorney of the proper county, the expense of which trans- 
mission shall be chargeable to that county. 

Sec. 871. If the defendant be not arrested, as provided in 
section three hundred and sixty-nine, on a warrant from the 
proper county, he shall be discharged from custody, or his bail 
in the action shall be exonerated, or money deposited instead 
of bail shall be refunded, as the case may be, and the sureties 
in the recognizance shall be discharged. 

Sec. 872. If he be arrested, the same proceeding shall be 
had thereupon as upon the arrest of a defendant in another 
county, on a warrant of arrest issued by a magistrate. 

Sec. 873. If the jury be discharged because the facts as 
charged do not constitute an offence punishable by law, the 
court shall order that the defendant, if in custody, be dis- 
charged; or if admitted to bail, that his bail be exonorated, 
or if he have deposited money instead of bail, that the money 
deposited be refunded to him, unless in the opinion of the 
court anew indictment can be framed, upon which the de- 
fendant can be legally convicted, in which case it may direct 
that the case be submitted to the same or another grand jury. 

Sec. 374. If the court direct that the case be submitted 
anew, the same proceedings must be had thereon as are pre- 
scribed in sections two hundred and eighty andtwo hundred 
and eighty-one, both inclusive. 

Src. 875. If, at any time after the evidence on either side 
is closed, the court deem the same insufficient to warrant a 
conviction, it may advise the jury to acquit the defendant. 
But the jury shall not be bound by such advice, nor shall the 
court for any cause prevent the jury from giving a verdict, ex- 
cept as provided in sections three hundred and sixty, three 
hundred and sixty-one, three hundred and sixty-five, and three 
hundred aud sixty-seven. 

Sze. 876. Whenever, in the opinion of the court, it is 
proper that the jury should view the place in which the offence 
is charged to have been committed, or in which any other ma- 
terial fact occurred, it may order the jury to be conducted in 
a body, in the custody of the sheriff, to the place, which shall 
beshown to them by a person appointed by the court for that 
purpose. 

Sec, 877. No person shall be suffered to speak to the jury 
on any subject connected with the trial, and the officer shall 
return them into court without unnecessary delay, or at a 
specified time. 

_ SEC. 3878. If a juror have any personal knowledge respect- 
ing a fact in controversy in the case, he must declare the same 
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in open court, during the trial. If, during the retirement of 
the jury, a juror declare any fact which could be evidence in 
the case, as of his own knowledge, the jury must return into 
court. In either of these cases, the juror making the state. 
ment must be sworn as a witness, and examined in the 
presence of the parties. : 

Sec. 379. The jury sworn to try an indictment fora misde- 
meanor may, at any time during the trial, in the discretion of 
the court, be allowed to separate. In all cases, on the trial of 
an indictment for felony, the jurors sworn shall be kept to- 
gether until they are finally discharged by the court from 
further consideration of the cause. At each adjournment ot 
recess of the court, which may occur during the trial, the 
sheriff, or his deputy, shall keep the jury together in his charge, 
and it shall be the duty of the sheriff, at the expense of the 
county, to provide a suitable place for the board and lodging 
of the jury. The court, at each recess or adjournment during 
the trial, shall administer to the sheriff, or his deputy, the fol- 
lowing oath: ‘ You do solemnly swear that you will, during 
this recess or adjournment (as the case may be), keep this jury 
together, and that you will return them into court at the open- 
ing thereof, and that in the meantime you will not allow any 
person to speak to them, Jr either of them, nor speak to them, 
or cither of them, yourself, on the subject of the case. now on 
trial; so help you God.” 

Szoc. 380. The jury shall also, at each adjournment of the 
court, whether they be permitted to separate or be kept in 
charge of officers, be admonished by the court that it is their 
duty not to converse among themselves, or with any one else, 
on any subject connected with the trial, or to form or express 
any opinion thereon until the cause is finally submitted to 
them. 

Sec. 381. If, betore the conclusion of the trial, a juror be- 
come sick, so as to be unable to perform his duty, the court 
may order him to be discharged. In that case a new juror 
may be sworn, and the trial begun anew, or the jury may be 
discharged, and a new jury then or afterward empaneled. | 

Sec, 382. The court shall decide all question of law which 
shall arise in the course of the trial. 

Sec. 888. On the trial of an indictment for libel, the jwy 
shall have the right to determine the law and the fact. 

Ske. 884. On the trial of an indictment for any other 
offence than libel, questions of law are to be decided by the 
court, saving the right ot the defendant to except questions of 
fact by the jury. And, although the jury have the power to 
find a general verdict, which includes questions of law as well 
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as of fact, they are bound, nevertheless, to receive as law what 
is Jaid down as such by the court. 

Suc. 885. In charging the jury, the court shall state to 
them all such matters of law as it shall think necessary for 
their information in giving their verdict. 

Szo. 886. Hither party may present to the court any written 
charge. and request that it may be given. If the-court think 
it correct and pertinent, it shall be given, if not, it shall be 
refused. 

Sec. 887. Upon each charge so presented, and given or 
refused, the court shall endorse its decision, and shall sign it. 
If part be given and part refused, the court shall distinguish, 
showing by the endorsement what part of the charge was given 
and what part refused. 

Sec. 888. After hearing the charge, the jury may either 
decide in court or may retire for deliberation. If they do not 
agree without retiring, one or more officers must be sworn to 
keep them together in some private and convenient place, and 
not permit any person to speak to them, nor to speak to them 
themselves, unless it be to ask them whether they have agreed 
upon & aaa and to-return them into court when they have 
‘so agreed. 

Spo. 889. When a defendant, having given bail, appears 
for trial, the court may, in its discretion, at any time after his 
appearance for trial, order him to be committed to the custody 
of the proper officer of the county to abide the judgment or 
further order of the court, and he shall be committed and held 
in custody accordingly. 

Sec. 890. A room shall be provided by the sheriff of each 
county for the use of the jury upon their retirement for delib- 
eration, with suitable furniture, fuel, lights and stationery, 
unless the same have been already furnished by the county; 
the court may order the sheriff to do so, and the expenses jn- 
curred by him in carrying the order into effect, when certified 
by the court, shall be a county charge. 

Sec, 891, While the jury are kept together, either during 
the progress of the trial or after their retirement for delibera- 
tion, they shall be provided by the sheriff, at the expense of 
the county, with suitable and sufficient food and lodging. 

Src. 392. Upon retiring for deliberation, the jury may take 
with them all papers (except depositions) which have been re- 
ceived as evidence in the case, or copies of such parts of public 
records or private documents given in evidence as ought not, 
in the opinion of the court, to be taken from the person having 
them in possession, and also the instructions of the court. 

Beo. 893, The jury may also take with them notes of the 
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testimony or other‘proceedings on the trial, taken by them. 
selves, or any of them, but none taken by any other person. 

Sec. 894. After the jury have retired for deliberation, if 
there be any disagreement between them as to any part of the 
testimony, or if they desire to be informed on any point of 
law arising in the cause, they must require the officer to con-. 
duct them into court. Upon their being brought into court, 
the information required shall be given in the presence of, or 
after notice to the district attorney, and the defendant or his 
counsel, 

Sec. 395. If, after the retirement of the jury, one of them 
be taken so sick as to prevent the continuance of his duty, or 
any other accident or cause occur to prevent their being kept 
tor deliberation, the jury may be discharged. 

Sec, 896. Except as provided in the last section, the jury 
shall not be discharged after the cause is submitted to them, 
until they have agreed upon their verdict and rendered it in 
open court, unless by the consent of both parties entered upon 
the minutes, or unless, at the expiration of such time as the 
court shall deem proper, it satisfactorily appears that there is 
no reasonable probability that the jury can agree. 


Sec. 397. In all cases where a jury are discharged or pre- 
vented from giving a verdict by reason of an accident or other 
cause, except where the defendant is discharged from the in- 
dictment during the progress of the trial or after the cause is 
submitted to them, the cause may be again tried at the same 
or another term. 

Sec. 898. While the jury are absent, the court may adjourn 
from time to time, as to other business; but it shall neverthe- 
less he deemed to be open for every purpose connected with 
the cause submitted to the jury, until a verdict be rendered or 
the jury discharged. 

Src. 899. A final adjournment of the court discharges the 

ury. 
i Bro. 400. When two or more counties are joined for judicial 
purposes, the expenses accruing from the trial of cases shall 
be assigned to the county in which the offence was committed, 
for which trial was had. 

Sec. 401. When the jury have agreed upon their verdict, 
they must be conducted into court by the officer having them 
in charge. Their names must then be called, and if all do 
not appear, the rest shall be discharged, without giving a ver- 
dict. In such a case, the cause may be again tried at the same 
or another term. : = 

Ssc. 402. If the indictment be for a felony, the defendant 


+ 
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must, before the verdict, appear in person. If it be for a 
misdemeanor, the verdict may be rendered in his absence. 

Sec. 408. If the jury appear, they shall be asked by the 
court or the clerk whether they have agreed upon a verdict ; 
and if the foreman answer in the affirmative, they shall on 
being required, declare the same. 

Sec. 404. The jury may either render a generat-verdict, or 
when they are in doubt of the legal effect of the facts proved, 
they may, except upon an indictment for libel, find a special 
verdict. 

Sec. 405. A general verdict, upon a plea of not guilty, is 
either “guilty” or “not guilty,” which imports a conviction or 
acquittal on every material allegation in the indictment. 
Upon a plea of a former conviction or acquital of the same 
offence, it is either “for the people,” or “for the defendant.” 

Sec. 406. A special verdict is that by which the jury find 
the facts only, leaving the judgment to the court. It must 
present the conclusions of fact, as established by evidence, and 
not the evidence to prove them: and these conclusions of fact 
must be so nad as that nothing remains to the court but 
to draw conclusions of law upou them. 

Szoc. 407. The special verdict must be reduced to writing 
by the jury, or in their presence entered upon the minutes of 
the court, read to the jury and agreed to by them before they 
are discharged. 

Sec. 408. The special verdict need not be in any particular 
form, but shall be sufficient if it present intelligibly the facts 
found by the jury. x 


Seo. 409. The court shall give judgment upon the special 
verdict, as follows: First. If the plea be not guilty, and the 
facts prove the defendant guilty of the offence charged in the 
indictment, or of any other offence of which he could be con- 
victed, as provided in section four hundred and eleven, under 
that indictment, judgment shall be given accordingly; but if 
the facts found do not prove the defendant guilty of the offence 
charged, or of any offence of which he could be so convicted 
under the indictment, judgment of acquital shall be given. 
Second. If the plea be aformer conviction or acquital of the 
same offence, the court shall give judgment of acquital or con- 
Vietion, according as the facts prove or fail to prove the former 
conviction or acquital. 


Sec, 410. If the jury do not, in a special verdict, pronounce 
matively or negatively on the facts neceSSary to enable the 
court to give judgment, or if they find the evidence of facts 
merely; and not the conclusions of facts from the evidence as 
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established to ther satisfaction, the court shall order a new 
trial. 

Sec. 411. In all cases the defendant may be found guilty of 
any offence, the commission of which is necessarily included 
in that with which he is charged in the indictment, or may-be 
found guilty of an attempt to commit the offence charged. 

Sec. 412. On an indictment against several, if the jury 
cannot agree upon a verdict as to all, they may render a ver- 
dict as to those in regard to whom they do agree, on which a 
judgment shall be entered accordingly ; and the ease as to the 
rest may be tried by another jury. 

Sro. 418. When there is a verdict of conviction, in which 
it appears to the court that the jury have mistaken the law, 
the court may explain the reason for that opinion, and direct 
the jury to reconsider their verdict, and if, after such reconsid- 
eration they return the same verdict, it must be entered; but 
when there is a verdict of acquital, the court cannot require 
the jury to reconsider it. 

Sec. 414. If the jury render a verdict which is neither a 
gonen nor a special verdict, as defined in sections four hun- 
dred and five and four hundred and six, the court may direct 
them to reconsider it, and it shall not be recorded until it be 
rendered in some form from which it can be clearly understood 
what is the intent of the jury, whether to render a general 
verdict, or to find the facts specially, and to leave the judgment 
to the court. 

Sec. 415. If thejury persist in finding an informal verdict 
from which, however, it can be clearly understood that their 
intention is to find in favor of the defendant upon the issue, it 
shall be entered in the terms in which it is found, and the 
court shall give judgment of acquital. But no judgment of 
conviction can be given unless the jury find expressly against 
‘the defendant upon the issue, or judgment be given against 
him on a special verdict. 

Src. 416. When a verdict is rendered, and before it is re- 
corded, the jury may be polled, on the requirement of either 

arty, in which case they shall be severally asked whether it 
e their verdict, and if any one answer in the negative, the 
jury shall be sent out for further deliberation. 

Src. 417. When the verdict is given, and is such as the 
court may receive, the clerk must immediately record it in ful 
on the minutes, and must read it to the jury and inquire of 
them whether it be their verdict. If any juror disagree, the 
fact must be enteréd in the minutes, and the jury again sent 
out: but if no disagreement be expressed, the verdict is 
complete, and the jury must be discharged from the case. 
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Src. 418. ‘If judgment of acquittal be given on a general 
verdict, and the defendant be not detained for any other legal 
. cause, he must be discharged as soon as the verdict is given, 
except-that where the acquittal is for a variance between the 
proof and the indictment, which may be obviated by a new 
indictment, the court may order his detention, to the end that 
a new indictment may be preferred in the same manner and, 
with like effect, as provided in sections three hundred and 
seventy-three and three hundred and seventy-four. 

Sec. 419. If a general verdict be rendered against the de- 
fendant, or a special verdict be given, he must be remanded if 
in custody, or if on bail, he may be committed to the proper 
officers of the county, to await the judgment of the court upon 
the verdict. If so committed, his bail shall be exonerated, or 
if money be deposited instead of bail, it shall be refunded to 
the defendant. 


VII—PROCEEDINGS AFTER TRIAL AND BEFORE 
JUDGMENT. 


Sec. 420, Bill of exceptions by defendant. 
421, Same on behalf of people, when and how settled. 
423. What to contain, when to be filed. 
425, Written charges to form part of record. 
426. New trial, effect of, when may be granted. 
42%. When application for, to be made. 
429, Motion in arrest of judgment, on what founded. 
430. Judgment arrested, when motion’ made. 
432, Effect of allowing motion, proceedings after judgment has been arrested. 


Src. 420. On the trial of an indictment, exceptions may 
be taken by the defendant to a decision of the court as to a 
matter of law, in any of the following cases: First. In dis- 
allowing a challenge to the panel of the jury, or to an individual 
Juror, for implied bias. Second. In admitting or rejecting 
witnesses or testimony, or in charging the triers of a challenge 
toa juror for actual bias. Third. in admitting or rejecting 
witnesses or testimony, or in deciding any question of law, not 
a matter of discretion, or in charging or instructing the jury 
upon the law on the trial of the issue. 

Szo. 421. The exceptions may be taken by the district at- 
tomey, or other counsel for the people, to a decision of the 
court upon a matter of law, in any of the cases specified in 
the third subdivision of the preceding section. 
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Sec. 422. A bill containing the exceptions must be settled 
and signed by the judge, and filed with the clerk within ten 
days after the trial of the cause, unless further time be granted 
by said judge or by a judge of the supreme court. 

Sec. 423. The bill of exceptions shall contain so much of 
the evidence only asis necessary to present the question of law 
upon which the exceptions were taken; and the judge shall, ` 
upon the settlement of the bill, whether agreed to by the par- 
ties or not, strike out evidence and other matters not material 
to the questions to be raised. 

Sec. 424. The bill of exceptions must be filed with the 
clerk of the court as soon as it is signed by the judge. 

Sec. 425. When any written charge has been presented 
and given, or refused, the question or questions presented in 
such charge need not be excepted to nor embodied in a bill of 
exceptions; but the written charge itself, with the indorsement 
showing the action of the court, shall form part of the record, 
and any error in the decision of the court thereon may be 
taken advantage of on appeal, in like manner as if presented 
in a bill of exceptions. 

Ssc. 426. A new trial is a re-examination of the issue, in 
the same court, before another jury, after a verdict has been 
given. It places the parties in the same condition as if no 
trialhad been had. Allthe testimony must be produced anew, 
and the former verdict cannot be used or referred to either in 
evidence or in argument. 

Sec. 427. The court in which a new trial is had upon the 
issue of fact has power to grant a new trial, where a verdict 
has been rendered against the defendant, upon his application, 
in the following cases only: First. When the trial has been 
had in his absence, if the indictment be for felony. Second. 
When the jury has received any evidence out of court, other 
than that resulting from a view as provided in section three 
hundred and seventy-six. Third.- When the jury has sep- 
arted without leave of the court,-after retiring to deliberate 
upon their verdict, or been guilty of any misconduct tending 
to prevent a fair and just consideration of the case. Fourth. 
When the verdict has been decided by lot, or by any means 
other than a fair expression of opinion on the part of all the 
jurors. Fifth, When the court has misdirected the jury in 
a matter of law. Sixth. When the verdict is contrary to law 
or eviderce. Butno more than two new trials shall be granted 
for this cause alone. 

Sxc. 428. The application for a new trial must be made 
before the judgment is entered in the cause. eect 

Sec. 429. A motion in arrest of judgment is an application 
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on the part of the defendant that no judgment be rendered on 
a plea or verdict of guilty, or a verdict against the defendant, 
on a plea of a former conviction or acquittal. It may be 
founded on any of the defects in the indictment mentioned in 
section two hundred and eighty-five. 

Sec. 480. The court may also, on its own view of any of 
these defects, arrest the judgment without motion. 

Src. 431. The motion must be made before or at the time 
when the defendant is called for judgment. 

Sec, 482. The effect of allowing a motion in arrest of judg- 
ment is to place the defendant in the same situation in which 
he was before the indictment was found. ‘ ii 

Sec. 433. If, fromthe evidence on the trial there is reason- 
able ground to believe the defendant guilty, and a new indict- 
ment can be framed upon which he may be convicted, the 
court may order him to be recommitted to the officers of the 
proper county, or admitted to bail anew to answer the new in- 
dictment. Ifthe evidence show him guilty ot another offence, 
he shall be committed or held thereon, and in neither case 
shall the verdict be a bar to another prosecution or indictment. 
But if no evidence~appear sufficient to charge him with any 
offence, ‘he shall, if in custody, be discharged ; or, if admitted 
to bail, his bail shall be exonerated; or, if money have been 
deposited instead of bail, it shall be refunded to the defendant, 
and the arrest of judgment shall operate as an acquittal of the 
charge upon which the indictment was founded. 


n” 
4 


+ 


VIIL—JUDGMENT AND EXECUTION. 


Sec. 434. Time for pronouncing, what time to be appointed. 

436. Presence of defendant when necessary, defendant to be broughtinto court 
43%, Defendant out on bail failing to appear, bench warrant. 
439. Warrant may be issued into several counties, form of. 
441. How served, arrest of defendant. 
443, Proceedings when defendant appears. 
444, Causes against judgment, rendition of. 
446. Judgment, where defendant found guilty of two or more offences, 
447, Judgment to pay fine may order imprisonment., 
448. Lien of such judgment. K 
449. Entry of judgment, record, how constituted 
450. Anthority for execution. f 
451, Execution on judgment for fine, 

- 452. On judgment for improvement, 
453, On Judgment of death. 
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Sec. 454. Statement to he transmitted to governor. 
453. Governor may require opinion of supreme court. 
45G. Suspension of judgment of death. 
43%. Inquiry into sanity of defendant. 
459. Certificate of inquisition, proceedings on such inquiry. 
46]. Effect of finding. 
462. Inquiry into pregnancy of female convict. 
4¢3. Effect of finding. 
465. Proceedings when judgment not executed. 
466. Death penalty, how inflicted. 


Sec. 434. After a plea or verdict of guilty, or after a ver- 
dict against the defendant, on a plea of a former conviction or 
acquittal, if the judgment be not arrested or a new trial 
granted, the court shall appoint a time for pronouncing 
judgment. 

Sec. 435. The time appointed shall be at least two days 
after the verdict, if the court intend to remain in session so 
long; or, if not, as remoteatime as can reasonably be allowed. 
But in no case shall the judgment be rendered in less than six 
hours after the verdict. | 

Sec. 436. For the purpose of judgment, if the conviction 
be for a felony, the defendant must be personally present; if 
it be for misdemeanor, judgment may be pronounced in his 
absence. 

Sec. 487. When the defendant is convicted of a felony, if 
he be in custody, the court may direct the officer in whose 
custody he is, to bring him before it for judgment, and the 
officer shall do so accordingly. 

Sec, 488. If the defendant have been discharged on bail, 
or have deposited money instead thereof, and do not appear 
for judgment when his personal appearance is necessary, the 
court in addition to the forfeiture of the recognizance, or of 
the money deposited, may direct the clerk to issue a bench 
warrant for his arrest. 

Sec. 439. The clerk, on the application of the district at- 
torney, may, accordingly, at any time after the order, whether 
the court be sitting or not, issue a bench warrant into one or 
more counties. 

Src. 440. The bench warrant shall be substantially in the 
following form : 

County of . 

The people of the United States, of the territory of Idaho, 
to any sherifi, constable, marshal, or policeman in this terri- 
tory: A. B., having been on the day of , A.D, 
18—, duly convicted in the district court of the district of —, 
of the crime of (designating it generally), you are therefore , 
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commanded forthwith to arrest the above named A. B., and 
bring him before that court for judgment, or if the court have 
adjourned for the term, that you deliver him into the custody 
of the sheriff of the county of ; 

Given under my hand, with the seal of said court affixed, 
this the day of , å. D., 18—. By order of the court. 
[Seal.] E. F., Clerk. 

Src. 441. The bench warrant may beserved in any county, 
in the same manner as a warrant of arrest, except that when 
served in another county, it need not be endorsed by a magis- 
trate of that county. 

Suc. 442. Whether the bench warrant be served in the 
county in which it was issued, or in another county, the offi- 
cer shall arrest the defendant, and bring him before the court, 
or commit him to the officer mentioned in the warrant, ac- 
cording to the command thereof. 

Src. 448. When the defendant appears for judgment he 
shall be informed by the court, or by the clerk under its direc- 
tion, of the nature of the indictment, and of his plea, and the 
verdict, if any there are, and shall be asked whether Ke have 
any legal cause to“show why judgment should not be pro- 
nounced againt him. - 

Sec. 444. He may show for cause against the judgment: 
First. That he is insane; and if, in the opinion of the court, 
there be reasonable grounds for believing him to be insane, 
the question of his insanity shall be tried, as provided in sec- 
tions five hundred and seventy-one, to five hundred and sev- 
enty-four, both inclusive. If, upon the trial of that question, 
the jury find that he is of sound mind, judgment shall be pro- 
nounced ; but, if they find him insane, he shall be committed 
to the custody of some proper and suitable person, until he be- 
come sane, and when notice is given of that fact, as provided 
in section five hundred and seventy-eight, he shall be brought 
before the court for judgment. Second. That he has good 
cause to offer, either in arrest of judgment, or for a new trial; 
in which case, the court may, in its discretion, order the judg- 
ment to be deferred, and proceed to decide upon the motion 
in arrest of judgement, or for a new trial. 

Sze, 445. If no sufficient cause be alleged, or appear to 
the court why judgment should not be pronounced, it shall 
thereupon be rendered. 

Sec, 446. If the defendant have been convicted of two or 
more offences before judgment on either, the judgment may 
be that the imprisonment upon any one may commence at the 
expiration of the imprisonment upon any other of the offences. 

Sec, 447. A judgment that the defendant pay a fine, may 
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also direct that he be imprisoned until the fine be satisfied, 
specifying the extent of the imprisonment, which shall not 
exceed one day Yor every two dollars of the fine, or in that 
proportion. 

Src. 448. A judgment that the defendant shall pay a fine, 
shall constitute a lien in like manner asa judgment for money . 
rendered in a civil action. 

« Sec. 449. When judgment upon a conviction is rendered, 
the clerk shall enter the same in the minutes, stating briefly. 
the offence for which the conviction has been had, and shall, 
within five days, annex together and file the following papers, 
which shall constitute the record of the action: First. A copy 
of the minutes of any challenge which may haye been inter- 
posed by the defendant to the panel of the grand jury, or to 
any individual grand juror, and the proceedings thereon. 
Second. The indictment, and a copy of the minutes of the 
plea of, or demurrer. Third. A copy of the minutes of any 
challenge which may have interposed to the panel of the trial 
jury, or to an individual juror, and the proceedings theron. 
Fourth, A copy of the minutes of the trial. Fifth. A copy 
of the minutes of the judgment. Sixth. The bill of excep- 
tions, if there be one. Seventh. The written charges asked 
of the court, if there be any. 

~ Src. 450. When a judgment has been pronounced, a cer- 
tified copy of the entry thereof in the minutes shall be forth- 
with furnished to the officer whose duty itis to execute the 
judgment, and no other warrant or authority is necessary to 
justify or require the execution thereof, except when judg- 
ment of death is rendered. 

Sec. 451. If the judgment be for a fine alone, execution 
may be issued thereon as on a judgment in a civil action. 

Src. 452. If the judgment be imprisonment, or a fine and 
imprisonment until it be satisfied, the defendant shall forth- 
with be committed to the custody of the proper officer and by 
him detained until the judgment be complied with. 

Sec, 458. When judgment of death is rendered, a warrant, 
signed by the judge and attested by the clerk, under the seal 
of the court, shall be drawn and delivered to the sheriff; it 
shall state the conviction and judgment, and appoint a day on 
which the judgment shall be executed, which shall not be 
more than sixty days from the time of the judgment. 
~ Sec. 454. The judge of the court at which a conviction re- 
quiring judgment of death shall have been had, shall imme- 
diately after the conviction transmit to the governor, by mail 
or otherwise, a statement of the conviction and judgment, and 
of the testimony given at the trial. 
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Szo. 455. The governor may thereupon require the opinion 
of the justices of the supreme court and the attorney-general, 
or any of them, upon the statement so furnished. i 

Sec. 456. No judge, court or officer other than the gover- 
nor, can suspend the execution of a judgment of death, ex- 
cept the sheriff, as provided in the seven succeeding sections, 
unless an appeal be taken. When an appeal has been taken 
from a judgment of death, the appellate court, and any judge 
thereof in vacation, may suspend the execution until the ap- 
pealis heard and determined. 

Suc. 457. If, after judgment of death, there be good reason 
to suppose that the defendant has become insane, the sheriff 
of the county, with the concurrence of the judge of the court 
by which the judgment was rendered, may summon a jury of 
twelve persons to inquire into the supposed insanity, and shall 
give immediate notice thereof to the district attorney. 

Sec. 458. The district attorney shall attend the inquitision, 
and may produce witnesses before the jury—for which purpose 
he may issue process in the same manner as for witnesses to 
attend before the grand jury; and disobedience thereto may 
be punished in like-manner as disobedience to process issued 
by that court. 

- Bec. 459. A certificate of the inquisition shall be signed 
by the jurors and the sheriff, and filed with the clerk of the 
court in which the conviction was had. 

Sec. 460. If it be found by the inquisition that the defend- 
ant is sane, the sheriff shall execute the judgment; but if it 
be found that he is insane, the sheriff shall suspend the exe- 
cution of the judgment until he receive a warrant from the 
governor or from the judge of the court by which the judg 
ment was rendered, directing the execution of the judgment. 

dec. 461. If the inquisition find that the defendant is in- 
‘sane, the sheriff shall immediately transmit the same to the 
governor, who may, when the defendant becomes sane, issue 
a warrant appointing a day for the execution of the pads pent 

Sec. 462. If there be good reason to suppose that a female, 
against whom a judgment of death is rendered, is pregnant, 
-the sheriff of the county, with the concurrence of the judge 
of the court by which the judgment was rendered, may sum- 
mon a jury of three physicians to inquire into the supposed 
pregnancy. ` Immediate notice thercof shall be given to the 
district attorney ; and the provisions of sections four hundred 
and fifty-eight and four hundred and fifty-nine shall govern 
the proceedings upon the inquisition. 

_ Sec. 463. If it be found by the inquisition that such female 
is not pregnant, the sheriff shall execute the judgment; if it 
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be found that she is pregnant, the sheriff shall suspend the 
execution of the judgment, and transmit the inquisition to the 
governor. ; ; - 

Sec. 464. When the governor is satisfied that such female 
is no longer pregnant, he may issue his warrant appointing a 
day for the execution of the judgment. 

Sec. 465. If, for any reason a judgment of death shall not 
have been executed, and the same remain in force, the court 
in which the conviction was had, on the application of the 
district attorney, shall order the defendant to be brought 
before it, or if he be at large, a warrant for his apprehension 
may be issued. 

Sec. 466. Upon the defendant being brought before the 
court, it shall inquire into the facts ; andif no legal reason exists 
against the execution of the judgment, shall make an order to 
the sheriff of the proper county to execute the judgment at 
the time specified therein, and the sheriff shall execute the 
judgment accordingly. 

Src. 467. The punishment of death shall be inflicted by 
hanging the defendant by the neck until he be dead. 


IX.—APPEAL. 


Src. 468. To and from what courts. 
469. On questions of law alone. 
470. Parties on, designated, what may be reviewed. 
472. Time, how taken, when deemed perfect. 
AT. Effect of appeal, copy of record transmitted to supreme court. 
480, Dismissing appeal. 
482. Argument of, appeliste court. 
486. Technical error not to affect. 
487. Extent of judgment. : 
488. New trial, when had, proceedings on reversal of judgment. 
490. On affirmance of., 
491. Entry of judgment and copy. 
432, Papers to remain in appellate court. 
493. All farther proceedings to be had in court below. 


Sze. 468. The party aggrieved ina criminal action, whether 
the party be the people or the defendant, may appeal as fol- 
lows: First. To the district court of the county, from a final 
judgment of a justice's court. Second. To ‘the supreme 
court, from a final judgment of the district court, in all criminal 
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cases. Also, from an order of the district court allowing a 
demurrer granting or refusing a new trial. 

Sec. 469. The appeal to the supreme court from the district 
court can be taken on questions of law alone. 

Sec. 470. The party appealing shall be known as the 
appellant, and the adverse party as the respondent. 

Sec. 471. Upon the appeal, any decision of the court in an 
intermediate order or proceeding, forming a part of the record, 
may be reviewed. ` 

Sec. 472. An appeal must be taken within six months after 
the judgment was rendered. 

Sec. 478. An appeal may be taken by the service of a 
notice in writing on the clerk of the court in which the action 
was tried, stating that the appellant appeals from the judgment. 

Sec. 474. If the appeal be taken by the defendant, a similar 
notice must be served on the district attorney. 

Sec. 475. If it be taken by the people, a similar notice 
must be served upon the defendant, if he be a resident of the 
county ; if not, on the counsel (if any) who appear for him on 
the trial, if he be living within the county. If such service, 
after due dilligence,“cannot be made, the appellate court, upon 
. proof thereof, shall make an order for the publication of the 
notice in some newspaper, and for such time as it may deem 

roper. 
i BE, 476. At the expiration of the time appointed for the 
publication, on filing an affidavit of the publication, the appeal 
shall be deemed perfected. 

Src. 477. An appeal taken by the people shall in no case 
stay or affect the operation of a judgment in favor of the 
defendant. 

Sec. 478. No appeal from a judgment of conviction, unless 
it be one imposing a fine only, shall stay the execution of the 
judgment; but the defendant, if in custody, shall remain in 
custody, to abide the judgment on the appeal, unless admitted 
to bail, as prescribed in section five hundred and one. 

Sec. 479. Upon the appeal being taken, the clerk with 
whom the notice of appeal is filed must, within ten days there- 
after, without charge, transmit to the clerk of the supreme 
court a copy of the notice of appeal and of the record. 

Sec, 480. If the appeal be irregular in any substantial 
particular, but not otherwise, the appellate court may, on any 
day in term, on motion of the respondent, upon five days’ 
notice, with copies of the papers upon which the motion is 
founded, order the same to be dismissed. i 

Sec. 481. The court may also, upon like motion, dismiss 
the appeal, if the return be not made as provided in section 
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four hundred and séventy-nine, unless for good cause it enlarge 
the time for that purpose. 

Src. 482. All appeals in criminal cases shall be tried ‘and 
determined at the first term of the appellate court after the 
record is filed, or as soon thereafter as the same can be heard. 

Sec. 483. Judment of affimance may be granted without. 
argument, if the appellant fail to appear; but judgment of 
reversal can only be given upon argument, though the 
respondent fail to appear. 

Sec. 484. Upon the argument of the appeal, if the offence 
be penishable with death, two counsel shall be heard on each 
side, if they desire it; in any other case the court may, in its 
diserction, restrict the argument to one counsel on each side. 

Sec. 485. The defendant need not appear in the appellate 
court. a. 

Sec. 486. After hearing the appeal, the court shall give 
judgment without regard to technical error or defect, which 
do not affect the substantial rights of the parties. 

Sec. 487. The appellate court may reverse, affirm or modify 
the judgment appealed from, and may, if necessary or proper, 
order a new trial. 

Sec, 488. When a new trial is ordered, it must be directed 
to be had in the court of the district from which the appeal 
was taken. 


Sec, 489. If a judgment against the defendant be reversed 
without ordering a new trial, the appellate court shall direct, 
if he be in custody, that he be discharged therefrom, or if he 
be admitted to bail, that his bail be exonerated, or if money be 
deposited instead of bail, that it be refunded to the defendant. 

Sec. 490. On a judgment of affirmance against the defend- 
ant, the original judgment shall be carried into execution, as 
the appellate court shall direct. 


Sec. 491. When the judgment ofthe appellate court is 
given, it shall be entered in the minutes, and a certified copy 
of the entry shall be forthwith remitted to the clerk of the court 
from which the appeal was taken. 

Sec. 492. The papers returned to the appellate court shall 
pte remain of record, and shall not be remitted to the court 

elow. 


Sec. 498. After the certificate of judgment has been remit 
ted, as provided in section four hundred and ninety-one, the 
appellate court shall have no further jurisdiction of the appeal, 
or of the proceedings thereon, and all orders which may be 
necessary to carry the judgment into effect, shall be made by 
the court to which the certificate is remitted. 
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X.—BAIL. 


Sec. 494. Bail defined, taking, admission to. 
497. When not admitted to, indiscretion, notice necessary. 
499, After conviction, when allowed, before conviction. ee 
501. On appeal, held to answer, who may admit to. 
503. How putin, recognizance, form of. 
604. Qualification of, justification of. 
507. On indictment before conviction. 
508. When delivered into custody to be held by sheriff. 
610. Bail, how put in, recognizance, form of. 
511, Qualifications and justifications of. 
512. Bail on appeal, order for, notice of application for. 
§14. Qualifications and recognizance. 
615, Deposit in lieu of bail, in exoneration of. 
517. How deposit applied. : 
518. How bail may surrender defendant and be exonerated. 
520. Bail may arrest defendant, surrender after deposit. 
522. When recognizance or deposit forfeited. 
523. Discharge of forfeiture, action on recognizance. 
525. Paymentof deposit to county treasurer. 
626. When defendant may be recommitted after bail. 
527. Order for recommitment, what to contain. 
528. Arrest on such order, amount of bail to be specified. 
531. Who may take bail in such casez. 
532. Form of recognizance on complaint, qualifications of bail. 


Sec. 494. Admission to bailis the order of a competent 
court or magistrate that the defendant be discharged from 
actual custody upon giving bail. 

Sec. 495. The taking of bail consists in the acceptance by a 
competent court or magistrate, of the recognizance of suffi- 
cient bail for the appearance of the defendant, according to 
the terms of the recognizance, or that the bail will pay to the 
people of the United States of the territory of Idaho, a specified 
sum. 

Sec. 496. A person charged with an offence may be 
admitted to bail before conviction, as follows: First. As a 
matter of discretion in all cases where the punishment is death. 
Second. As a matter of right in all other cases. 

Sec. 497. No person shall be admitted to bail where he is 
charged with an offence punishable with death, when the proof 
is evident or the presumption great. 

_Sec. 498, When the admission to bailis a matter of discre- 
tion, the court or officer by whom it may be ordered, shall 
require such notice of the application therefor as he may deem 
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reasonable to be given to the district attorney of the county 
where the examination is had. 

Src. 499. After conviction of an offence not punishable 
with death, a defendant who has appealed may be admitted to 
bail: First. As a matter of right, where the appeal is from 
a judgment imposing a fine only. Second. As a matter of 
discretion in all other cases. 

Sec. 500. Before conviction a defendant may be admitted 
to bail: First. For his appearance before a magistrate, on 
the examination of the charge, before being held to answer, 
Second. To appear atthe court to which the magistrate is 
required, by section one hundred and seventy-two, to return 
the depositions and statement upon the defendant being held 
to answer after the examination. Third. After indictment, 
either before the bench warrant is issued for his arrest, or upon’ 
an order of the court committing or enlarging the amount of 
bail, or upon his being surrendered by his bail to answer the 
indictment in the court in which it is found, or to which it 
may be sent or removed for trial. 

Sec, 501. After conviction and upon an appeal, the de- 
fendant may be admitted to bail as follows: First. If the 
appeal be froma judgment imposing a fine only, on the 
recognizance of bail that he will pay the same, or such part 
of it as the appellate court may direct, if the judgment be 
affirmed or modified, or the appeal dismissed. Second. If 
judgment of imprisonment have been given, that he will sur- 
render himself in exeeution of the judgment, upcn its being 
affirmed or modified, or upon the appeal being dismissed. 

Ssc. 502. When the defendant has been held to answer, as 
provided in section one hundred and sixty, the admission of 
bail may be by the magistrate by whom he is so held, or by 
any magistrate who has power to issue the writ of habeas 
corpus. 

S00. 508. Bail is putin by a written recognizance, executed 
by two sufficient sureties, (with or without the defendant, 1m 
the discretion of the court or magistrate), and acknowledged 
before the court or magistrate, in ‘substantially the following 
form: “An order having been made on the day of 
, A. D., 18—, by A. B., a justice of the peace of —— 
county, (or as the case may be), that O. D. be held to answer 
upona charge of (stating briefly the nature of the offence), 
upon which he has been duly admitted to bail in the sum of 

dollars; we, E. F. and G. H., (stating their place of 
residence), hereby undertake that the above named C. D. shall 
appear and answer the charge above mentionéd, in whatever 
court it may be prosecuted, and shall, at all times render him- 
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self amenable to the orders and process of the court, and, if 
convicted, shall appear for judgment and render himself in 
execution thereof, or, if he fail to perform either of these con- 
ditions, that we will pay to the people of the United States of 
the territory of Idaho, the sum of dollars, (inserting 
the sum in which the defendant is admitted to bail).” 

Src. 504. The qualifications.of bail are as follews: First. 
Each of them must be a resident within the territory; but the 
court or magistrate may refuse to accept any person as a bail 
who is not a resident of the county where the bail is offered. 
Second. They must each be worth the amount specified in 
therecognizance, exclusive of property exempt from execution ; 
put the court or magistrate, on taking bail, may allow more 
than two bail to justify severally in amounts less thau that 
expressed in the recognizance, if the whole justification be 
equivalent to that of two sufficient bail. 

Sec. 505. The bail shall, in all cases, justify by affidavit, 
taken before the court or magistrate, asthe casemay be. The 
affidavit must state that they each possess the qualifications 
provided in section five hundred and four. 

Src. 506. The court or magistrate may thereupon further 
examine the bail, upon oath, concerning their sufficiency, in 
such manner as the court or magistrate may deem proper. 

Sec. 507. When the offence charged in the indictment is 
not capital, the officer serving the bench warrant shall, if ` 
required, take the defendant before a magistrate in the county 
in which it is issued, or In which he is arrested, for the purpose 
of giving bail, as prescribed in sections two hundred and sixty- 
one and two hundred and sixty-four. 

Sec. 508. If the offence charged in the indictment be 
capital, the officer arresting the defendant shall deliver him 
into custody, according to the command of the bench warrant, 
as prescribed in section two hundered and fifty-nine. 

Src. 509. When the defendantis so delivered into custody 
he shall be held by the sheriff, unless admitted to bail on 
examination, upon a writ of habeas corpus. 

Src. 510. The bail must be put in by a written recognizance 
executed by two sufficient sureties, (with or without the de- 
fendant, in the discretion of the court or magistrate), and 
acknowledged before the court or magistrate, in substantially 
the following form : 

An indictment having been found, on the 
A. D., eighteen hundred and » in the court of the dis- 
trict of (as the case may i charging A. B. with the 


crime of designating it generally), and he having been duly 
admitted to bail in the sum of dollars, we, C. D. and 


day of . 
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E. F., (stating their place of residence), hereby undertake that 

the above named A. B. shall appear and answer the indictment 

above mentioned, in whatever court it may be prosecuted, and 

shall at all times render himself amenable to the orders and 

processes of the court, and if convicted, shall appear for jude. 

ment, and render himself in execution thereof; or, it he ful 

to perform either of these conditions, that we will pay to the 

people of the United States, of the territory of Idaho, the sum 

of dollars (inserting the sum in which the defendant ig. 
held to bail). 

Sec. 511. The provisions contained in sections five hundred 
and four and five hundred and six, both inclusive, in relation 
to bail, shall apply to the qualifications of the bail, and to all 
the proceedings respecting the putting in and justifying of bail 
and incident thereto. 

Sec. 512. In the cases in which the defendant may be ad- 
mitted to bail, upon an appeal, as provided in section four 
hundred and ninety-nine, the order admitting him to bail may 
be made by any magistrate having the power to issue a writ 
of habeas corpus. 

Sec. 513. When the admission to bail is a matter of dìs- 
cretion, the court, or officer by whom it may be ordered, shall 
require such notice of the application therefor as he may deem 
reasonable, to be given to the district attorney of the county 
in which the verdict or judgment was originally rendered. 

Ssc. 514. The bail must possess the qualifications, and 
must be put in in all respects as above provided, except that 
the condition of recognizance shall be to the effect that the 
defendant will in all respects abide the orders and judgment of 
the appellate court upon the appeal. 

Sec. 515. The defendant, at any time after an order ad 
mitting him to bail, may deposit with the clerk of the court 
in which he is held to answer thesum mentioned in the order; 
and upon delivering to the officer in whose custody he is, 4 
certificate of the deposit, he shall be discharged from custody. 
This may be done instead of giving bail. 

Sec. 516. If the defendant have given bail, he may, at any 
time before the forfeiture of the recognizance, in like manner 
deposit the sum mentioned in the recognizance, and upon the 
deposit being made, the bail shall be exonerated. * 

Sec. 517. When money has been deposited, if it remain 
on deposit atthe time of a judgment for the payment ofa 
fine, the clerk shall, under the direction of the court, apply 
the money in satisfaction thereof; and, after satisfying the fine 
and costs, shall refund the surplus, if any, to the defendant. 

Sc. 518. Atany time before the forfeiture of the recog 
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nizance, the bail may surrender the defendant in their exonera- 
tion, or he may surrender himself to the officer, to whose custody 
he was committed, at the time of giving bail, in the followmg 
manner: 

Sec. 519. A certified copy of the recognizance of bail 
shall be delivered to the officer, who shall detain the defendant 
jn ‘his custody thereon as upon a commitment, and-shall, by a 
certificate in writing, acknowledge the surrender. Second. 
Upon a recognizance and a certificate of the officer, the court 
in which the action is pendiug may, upon notice of five days 
to the district attorney of the district, with a copy of the 
recognizance and certificate, order that the bail be exonerated; 
and on filing the order and the papers used on the application, 
they shall be exonerated accordingly. 

Sec. 520. For the purpose of surrendering the defendant, 
the bail, at any time before they are finally discharged, and at 
any place within the territory, may themselves arrest him, or 
by a written authority, endorsed ona certified copy of the 
recognizance, may empower any person of suitable age and 
discretion to do so. 

Sec. 521. If money have been deposited instead of bail, 
and the defendant, at any time before the forfeiture thereof, 
shall surrender himself to the officer to whom the commit- 
ment was directed, in the manner provided in the last two 
sections, the court shall orlera return of the deposit to the 
defendant, upon producing the certificate to the officer, show- 
ing the surrender, and upon a notice of five days to the district 
attorney, with a copy of the certificate. 

Sec. 522. If, without sufficient excuse, the defendant neglect 
to appear for arraignment, or for trial or judgment, or upon 
any other occasion when his presence in court may be lawfully 
required, or to surrender himself in execution of the judgment 
the court shall direct the fact to be entered upon its minutes, 
and the recognizance, or the money deposited instead of bail, 
‘as the case may be, shall thereupon be declared forfeited. 

Sec. 5238. If, at any time betore the final adjournment of 
the court, the defendant appear and satisfactorily excuse his 
neglect, the court may direct the forfeiture of the recognizance 
a the deposit to be discharged, upon such terms as may 

e just. ms 
_ Sec. 524. If the forfeiture be not discharged, as provided 
in the last section, the district attorney may, at any time after 
the adjournment of the court, proceed by action only against 
the bail upon their recognizance. ; 

Sec. 525. If by reason of the neglect of the defendont to 
appear, as provided in section five hundred and twenty-two, 
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money deposited instead of bail is forfeited, and the forfeiture 
be not discharged or remitted, as provided in section five hun. 
dred and twenty-three, the clerk with whom itis deposited 
shall, immediately after the final adjournment of the court, 
pay over the money deposited, to the county treasurer. 

Sro, 526. The court to which the committing magistrate 
shall return the dispositions and statement, or in which an in: 
dictment or au appeal is pending, or to which a judgment on 
appeal is remitted to be carried into effect, may, by an order 
to be entered on its minutes, direct the arrest of the defendant 
and his commitment to the officer to whose custody he was 
committed at the time of giving bail, and his detention until 
legally discharged, in the following cases: First. When, by 
reason of his failure to appear, he has incurred a forfeiture 
of his bail, or of money deposited instead thereof, as provided 
in section five hundred and twenty-two. Second. hen it 
satisfactorily appears to the court that his bail, or either of 
them, are dead, or insufficient, or have removed from the ter 
ritory. Third. Upon an indictment being found in the cases 
provided in section two hundred and sixty-five. 

Sree. 527. The order for the recommitment of the de- 
fendant shall recite generally the facts upon which it is 
founded, and shall direct that the defendant be arrested by 
any sheriff, constable, marshal or policeman within this ter- 
ritory, and committed to the custody of the sheriff of the 
county where the depositions and statement were returned, or 
the indictment was found, or the conviction was had, as the 
case may be, to be detained until legally discharged. 

Sec. 528. The defendant may be arrested pursuant to the 
order, upon a certified copy thereof, in any county, in the 
same manner as upon a warrant of arrest, except that when 
arrested in another county, the order need not be endorsed by 
a magistrate of that county. 

Sec. 529. If the order recite, as the grounds upon which 
it is made, the failure of the defendant to appear for judg- 
ment upon conviction, the defendant must be committed ac- 
cording to the requirement of the order. 

Sec. 530. If the order be made for any other cause, and 
the offence be bailable, the court may fix the amount of hail, 
and may cause a direction to be inserted in the order that the 
defendant be admitted to bail in the sum affixed, which shall 
be specified in the order. 

Sec. 581. When the defendant is admitted to bail, the 
bail may be taken by any magistrate in the county having 
authority in a similar case to admit to bail upon the holding 
of the defendant to answer before indictment, as prescribed in 
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section five hundred and two, or by any other magistrate to 
be designated by the eourt. 

Sec. 582. When bail is taken upon the recommitment of 
the defendant, the recognizance shall be in substantially the 
following form: “An order having been made on the 


day of , A. D. 18—, by the court (naming it), that A. 
B. be admitted to bail in the sum of =dollars, in an 


action ponie E that court against him in behalf of the 
people of the United States, of the Territory of Idaho, upon 
an (information, presentment, indictment, or appeal, as the 
case may be), we, C. D. and E. F., of (stating their place of 
residence), hereby undertake that the above named A. B. 
shall appear in that or any other court in which his appearance 
may be lawfully required upon that (information, present- 
ment, indictment, or appeal, as the case may be), and shall at 
all times render himself amenable to its orders and processes, 
and appear for judgment, aud surrender himself in execution 
thereof, or if he fail to perform either of these conditions, 
that we will pay to the people of the United States, of the 
Territory of Idaho, the sum of dollars (inserting the 
sumin which the defendant is admitted to bail.” _ 

Src. 583. The bail must possess the qualifications, and 
must be put in im all respects in the manner heretofore 
prescribed. 


V.—MISCELLANEOUS PROCEEDINGS. 


I,-—-COMPELLING WITNESSES TO ATTEND. 


Sec. 534. Subpcena, who may issue, form of, duces tecum. 
F 541. How served, payment of witnesses. - 
545. Attendance of witnesses out of county. 
546. Disobedience to subpeens, ete. 
iT. Recognizance, how forfeited. 
648. Disobedience of subpoena issued by defendant. 


Src. 584. The process by which the attendance of a wit- 
ness before a court or magistrate is required, is a subpcena. 

Sec. 585. A magistrate before whom an information is 
laid may issue subpcenas, subscribed by him, for witnesses 
within the territory, either on behalf of the people or of the 
defendant. l 

Sec, 536. The district attorney may issue subpænas, sub- 
scribed by him, for witnesses within the territory, in support 
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of the prosecution, or for such other witnesses as the grand 
jury may direct to appear before the grand jury, upon any 
investigation pending before them. 

Sec. 587. The district attorney may, in like manner, issue 
subpeenas, subscribed by him, for witnesses within the ter- 
ritory, in support of an indictment, to appear before the court 
at which it is to be tried. l 

Sec. 538. The clerk of the court at which an indictment 
is to be tried, shall, at all times, upon the application of the 
defendant, and without charge, issue as many blank subpænas, 
subscribed by him as clerk, for witnesses within the territory, 
as-may be required by the defendant. 


Sec. 5389. A subpoena authorized by the last four sections, 
shall be substantially in the following form: ‘The people 
of the United States, of the Territory of Idaho, to A. B.: 

rou are commanded to appear before C. D., a justice of the 
peace of township, in county (or, the court 
of , a8 the case may be), at (naming the place), on (state 
the day and hour), as a witness in a criminal action, presented 
by the people of the United States, of the Territory of Idaho, 
against E. F. Given under my hand, this day of ; 
A. D. 18—. G. H., justice of the peace (or J. B., district 
attorney, or ‘By order of the court, L. M., clerk,’ as the case 
may he).” 

Sec. 540. If books, papers, or documents be required, a 
direction to the following effect shall be contained in the 
subpena: “And you are required also to bring with you the 
following (describing intelligibly the books, papers, or docu- 
ments required).” 

Sec. 541. A peace officer must serve within his county any 
subpæna delivered to him for service, either on the part of the 
` people, or of the defendant, and must make a written return 
of the service, subseribed by him, stating the time and place 
of service, without delay. 

Sec, 542. The service of a subpcena shall be by showing 
the original to the witness personally, and informing him 0 
the contents. 


Sec. 543. When a person shall attend before a magistrate, 
grand jury, or court, as a witness on behalf of the people, 
upon a subpoena, or by virtue of a recognizance, and it shall 
appear that he has come from any place out of the county, or 
that he is poor, the court, if the attendance of the witness be 
upon a trial by an order upon its minutes, or in any other 
casa, the district or probate judge, by an order, subscribed by 
him, may direct the treasurer of the county to pay the witness 
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a reasonable sum, to be specified in the order, for his 
expenses. 

Sec. 544. Upon the production of the order, or certified 
copy thereof, the county treasurer shall pay the witness the 
sum specified therein out of the county treasury. 

Sec. 545. No person shall be obliged to attend as a witness 
before any court or judge out of the district where the witness 
resides, or is served with the subpena, unless a judge of a 
court in which the offence is triable, or a justice of the su- 

reme court, or a probate judge, upon an affidavit of the 
istrict attorney or prosecutor, or of the defendant or his 
counsel, stating that he believes the evidence of the witness 
is material, and his attendance at the examination or trial 
necessary, shall indorse on the subpena an order for the 
attendance of the witness. 

Src. 546. Disobedience to a subpcena, or a refusal to be 
sworn or to answer asa witness, may be punished by the court 
or magistrate as a contempt. 

Sec. 547. Whereawitness has entered into a recognizance 
to appear, as provided in section one hundred and sixty-six, 
upon his failure so.to do, his recognizance shall be forfeited, 
in the same manner as recognizances of bail. 

Src. 548. A witness disobeying a subpeena, issued on the 
part of a defendant, shall also forfeit to the defendant the sum 
of one hundred dollars—which may be recovered in a civil 
action, unless good cause can beshown for his non-attendance. 


II.—TESTIMONY TAKEN BY COMMISSION. 


Src. 549, Defendant's witnesses examined before or after indictment. 
550, When such examination had, commission denied. 
652. Who may be commissioner, application what to show. 
654. When and to whom made, order for when to be granted. 
556. Stay of proceedings, notice and interrogatories served on district attorney. 
658. Cross-interrogatories, what may be inserted. 
560. Allowance of interrogatories. 
861. Direction to execute commission, how executed. 
563. What to be annexed, return of commission. 
566. Filing commission and return, when by mail. 
568. Commission and return open for inspection. 
569. Depositions evidence for either party. $ 


Sec, 549, When a defendant has „been held to answer a 
charge for a public offence, he may, either before or after in- 
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dictment, have witnesses examined on his behalf, as prescribed 
in this aet, and not otherwise. 

Src. 550. When a material witness for the defendant is 
about to leave the territory, or is so sick or infirm as to afford 
reasonable grounds for apprehending that he will be unable 
to attend the trial, the defendant may apply for an order that 
the witness be examined conditionally on a commission. f 

Sec. 551. A commission is a process issued under the seal 
of the court and the signature of the clerk, directed to some 
person designated as commissioner, authorizing him to ex- 
amine the witness upon oath, on interrogations annexed 
thereto, to take and certify the deposition of the witness, and 
return it according to the directions given in the commission. 

Sec. 552. The commissioner shall be either a district 
judge, probate judge, county clerk or notary public of the 
district to which the commission is issued. 

Sec. 553. The application must be made upon affidavit, 
showing—First. The nature of the offence charged. Second. 
The state of the proceedings in the action. Third. The name 
of the witness, and that his testimony is material to the 
defense of the action. Fourth. That the witness is about to 
leave the territory, or is so sick or infirm as to afford reason- 
able grounds for apprehending that he will not.be able to 
attend the trial. 

Sec, 554. The application may be made to the court during 
the term, or to the judge in vacation, and must be upon three 
days’ notice to the district attorney. 


Sec. 555. If the court or judge to whom the application 
is made, be satisfied of the truth of the facts stated, and that 
the examination of the witness is necessary to the attainment 
of justice, an order shall be made that a commission‘be issued 
to take his testimony. 

Sec. 556. If the application for a commission be granted, 
the court or judge may insert in the order therefor a direction 
that the trial of the indictment be stayed for a specified time 
reasonably sufficient for the execution and return of the 
commission. 


Sec, 557. When the commission is ordered, the defendant, 
must serve upon the district attorney, without delay, a copy 
of the interrogatories to be annexed thereto, with two days’ 
notice of the time at which they will be presented to the 
court or judge. 


Sec. 558. The district attorney may, in like manner, serve 
upon the defendant or his counsel cross-interrogatories, to be 
annexed to the commission, with like notice. 
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Sec. 559. In the interrogatories, either party may insert 
any question pertinent to the issue. 

Sec. 560. When the interrogatories and cross-interrogato- 
ries are presented to the court or judge, according to the notice 
given, the court or judge shall modify the questions so as to 
conform them to the rules of evidence, and shall endorse upon 
them his allowance, and annex them to the commission. 


Sec. 561. Unless the parties otherwise consent by an en- 
dorsement on the commission, the court or judge shall endorse 
thereon a direction as to the manner in which it shall be re- 
turned, and may, in his discretion, direct that it be returned 
by mail, or otherwise, addressed to the clerk of the court in 
which the action is pending. 


Sec. 562. The commissioner, unless otherwise specially di- 
rected, may execute the commission as follows: First. He 
shall publicly administer an oath to the witness that his an- 
- wers given to the interrogatories shall be the truth, the whole 
truth, and nothing but the truth. Second. He shall cause 
the examination of the witness to be reduced to writing. 
Third. He shall write the answers of the witness as near as 
possible in the language he gives them, and shall read to them 
each answer as it is taken down, and correct or add to it until 
it is made conformable to what he declares is the truth. 
Fourth. If a witness decline answering a question, that fact, 
with the reason for which he declines answering it, as he gives 
it, must be stated. Fifth. If any papers or documents are 
produced before him and provéd by the witness, they shall be 
annexed to his deposition and be subscribed by the witness, 
and certified by the commissioner. Sixth. The commissioner 
shall subscribe his name to each sheet of the deposition, and 
annex the deposition with the papers and documents proved 
by the witness to the commission, and must close up under 
seal, and address the same as directed on the commission. 
Seventh. If there bea direction on the commission to return 
it by mail, the commissioner shall immediately deposit it in 
the nearest post office; if any other direction be made by the 
written consent of the parties, or by the court or judge on the 
commission as to its return, he must comply with the direction. 


Sro. 563. A copy of the last section must be annexed to 
the commission. 

Sec. 564. If the commission and return be delivered by the 
commissioner to an agent, he must deliver the same to the 
clerk to whom it is directed, or to the judge of the court in 
which the indictment is pending, by whom it may be received 
and opened, upon the agent making affidavit that he received 


310 CRIMINAL PRACTICE ACT. 


it from the hand of the commissioner, and that it has not been 
opened or altered since he received it. 

Src. 565. If the agent be dead, or from sickness or other 
casualty unable personally to deliver the commission and re- 
turn as prescribed in the last section, it may be received by 
the clerk or judge from any other person, upon his making an ° 
affidavit that he received it from the agent; that the agentis 
dead, or from sickness or other casualty unable to deliver it; 
that it has not been opened or altered since the person making 
the affidavit received it; and that he believes that it has not 
been opened or altered since it came from the hand of the 
commissioner. 

Sec. 506. The clerk or judge receiving and opening the 
commission and return, must immediately file it, with the af- 
davit mentioned in the last two sections, in the office of the 
clerk of the court in which the indictment is pending. 

Src. 567. If the commission and return be transmitted by 
mail, the clerk to whom it is addressed must receive it from 
the post office, and open and file it in his office, where it shall 
remain, unless the court otherwise direct. 

Sec. 568. The commission and return shall at all times be 
open to the inspection of the parties, who shall be furnished 
by the clerk with copies of the same, or of such part thereof 
as they may require, on payment of his fees. i 

Src. 569. The depositions taken under the commission 
may be read in evidence by the defendant on the trial, upon it 
being shown that the witness is unable to attend from any 
cause whatever, and the same objections may be taken to any 
questions in the interrogatories, or to any answer in the depo- 
sition, as if the witness had been examined orally in court. 


IIL—INQUIRING INTO THE INSANITY OF THE DEFENDANT 
BEFORE TRIAL OR AFTER CONVICTION. 


Ssc. 570. Insanity excuses crime. 
571. Inquiry into defendant’s sanity. 
572. Trial or judgment suspended, insanity, how tried. 
574. Charge to jury, defendant found sane, proceedings. 
576. Found insane, proceedings, bail, exonerating. 
578, Returning to sanity, proceedings. __ 
5793. Expense of keeping defendant, to whom chargeable. 


ANP ee ranee a e 
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Sec. 570. An act done by a person in a state of insanity 
cannot be punished as a public offence, nor can a person be 
tried, adjudged to punishment, or punished, fora public of 

*fence while he is insane. l 

Sec. 571. When an indictment is called for trial, or upon 
conviction, the defendant is brought up for judgment, if a 
doubt shall arise as to the sanity of the defendant, the court 
shall order the question to be submitted to the regular jury, 
or may order a jury to be summoned as prescribed in section 
four hundred and fifty-seven, to inquire into the fact. 

Src. 572. The trial of the indictment, or the pronouncin 
of the judgment, as the case may be, shall be suspended unti 
the question of insanity shall be determined by the verdict of 
the jury. 

Sic. "513, The trial of the question of insanity shall pro- 
ceed in the following order: First. The counsel for the de- 
fendant shall open the case, and offer evidence in support of 
the allegation of insanity. Second. The counsel for the peo- 
ple shall open their case, and offer evidence in support thereof. 
Third. The parfies may then respectively offer rebutting tes- 
timony only, unless the court, for good reason in furtherance 
of justice, permit them to offer evidence upon their original 
cause. Fourth. When the evidence is concluded, unless the 
case is submitted to the jury, on either or both sides, without 
argument, the counsel for the people must commence, and the 
defendant, or his counsel, may conclude the argument to the 
jury. Fifth. If the indictment be for an offence punishable 
with death, two counsel on each side may argue the cause to 
the jury, in which case they must do so alternately. In other 
eases, the argument may be restricted to one counsel on each 
side. Sixth. The court shall then charge the jury, if requested 
by either party. 

Src. 574, The provisions of section three hundred and 
eighty-five, in respect to the charge of the court to the jury, 
upon the trial of an indictment, shall apply to the trial of the 
question of insanity. : 

Sec. 575. If the jury find that the defendant is sane, the 
trial of the indictment shall proceed, or judgment may be pro- 
nounced, as the case may be. 

Suc. 576, If the jury find that the defendant is insane, the 
trial or judgment shall be suspended until he become sane; 
and the court, if it deem his discharge dangerous to the public 
peace or- safety, may order that he be in the meantime com- 
mitted by the sheriff to the custody of some proper person, 
and that, upon his becoming sane, he be redelivered by such 
person to the sheriff 
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Sec. 577. The ecommitmentof the defendant, as mentioned 
in the last section, shall exonerate any bail he may have given, 
or shall entitle any person authorized to receive the property 
‘of the defendant to a return of any money he may have des 
posited instead of bail. 

Sec. 578. If the defendant be received by the person so. 
appointed, he must be detained by him until he becomes sane. 

‘hen he becomes sane, such person shall give notice to the 
sheriff and district attorney of the county of that fact. The 
sheriff shallthereupon, without delay, take the defendant from 
the custody of such person, and place him in proper custody 
until he be brought to trial or judgment, as the case may be, 
or be otherwise legally discharged. 

Sec. 579. The expense of placing the defendant in the 
custody of such proper person, of keeping him and bringing 
him back, shall, in the first instance, be chargeable to the 
county in which the indictment was found; but the county 
may recover them from the estate of the defendant, if he have 

. any, or from ány relative, town, city or county bound to pro- 
vide for and maintain him elsewhere. 


IV.—DISMISSAL OF THE ACTION, BEFORE OR AFTER THE 
INDICTMENT, FOR WANT OF PROSECUTION 
OR OTHERWISE. 


Sec. 580. Prosecution, when dismissed, indictment, when. 
5k2. Continuance of action, and discharge of defendant. 
583. Dismissal of action, reasons for to be set forth. 
585. Discontinuation by district attorney, dismissal bar to another proceeding. 


F Sec. 580. When a person has been held to answer for a 
public offence, if an indictment be found against him at the 
next term of the court at which he is held to answer, the court 
shall order the prosecution to be dismissed, unless good cause 
to the contrary be shown. 

Sec. 581. Ifa defendant, indicted for a public offence, 
whose trial has not been postponed upon his application, be 
. not brought to trial at the next term of the court at which the 
indictment is triable, after the same is found, the court shall 
order the indictment to be dismissed, unless good cause to the 
contrary be shown. 

Sec. 582. If the defendant be not indicted or tried, as pro- 
vided in the last two sections, and sufficient reason therefor be 
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shown, the court may order the action to be continued from 
term to term, and in the meantime may discharge the defend- 
‘ant from custody, on his own recognizance, or on the recog- 
nizance of bail for his appearance to answer the charge at the 
time to which the action is continued. 

Sec. 583. If the court direct the action to be dismissed, 
the defendant shall, if in custody, be discharged- therefrom ; 
or if admitted to bail, his bail shall be exonerated, or money 
deposited instead of bail shall be refunded to him. 

Szo. 584. The court may, either of its own motion or upon 
the application of the district attorney, and in furtherance of 
justice, order any action after indictment to be dismissed ; but 
in such -case the reasons of the dismissal shall be set forth in 
the order, which must be entered on the minutes. i 

Sec. 585. Neither the attorney general nor the district 
attorney, shall hereafter discontinue or abandon a prosocution 
for a public offence, except provided in the last section. 

Sec. 586. An order for the dismissal of the action, as pro- 
vided in this act, shall be a bar to another prosecution for the 
same offence, if it be a misdemeanor; butit shall not be a bar 
if the offence charged be a felony. 


V.——ENTITLING AFFIDAVITS. 


Sec, 587. It shall not be necessary to entitle an affidavit or 
deposition in the action, whether taken before or after indict- 
ment, or upon an appeal; but if made without a title, or with 
an erroneous title, it shall be as valid and effectual for every 
purpose as if it were duly entitled, if it intelligibly allude to 
the proceeding, indictment or appeal in which it is made. 


VIL.—ERRORS AND MISTAKES IN PLEADINGS AND OTHER PROCEEDINGS, 


Sec. 588. Neither a departure from the form and mode 
prescribed by this act in respect to any pleadings or proceed- 
Ings, nor an error or mistake therein, shall render the same 
invalid, unless it have actually prejudiced the defendant, or 
tended to his prejudice, in respect to a substantial right. 


VII.—-DISPOSAL OF PROPERTY STOLEN OR EMBEZZLED. 


Sc. 589. When property alleged to have been stolen or" 
embezzled, shall come into the custody of a peace officer, he 
shall hold the same subject to the order of the magistrate 
authorized by the next section to direct the disposal thereof. 

Sec. 590. On satisfactory proof of the title of the owner 
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of the property, the magistrate to whom the information ig 
laid, or shall examine the charges against the person accused 
of stealing or embezzling the property, may order it to be de- 
livered to the owner, on his paying the reasonable and neces. 
sary expenses incurred in its preservation, to be certified by 
the magistrate. The order shall entitle the owner to demand 
and receive the property. 

Sec. 591. If the property stolen or embezzled come into 
the custody of the magistrate it shall be delivered to the owner 
on satisfactory proof of his title, and on his paying the ne- 
cessary expenses incurred in its preservation, to be certified by 
the magistrate. 

Sec, 502. If the property stolen or embezzled have not 
been delivered to the owner, the court before which a convic- 
tion is had for stealing or embezzling it, may, on proof of his 
title, order it to be restored to the owner. 

Sec. 593. If the property stolen or embezzled be not 
claimed by the owner, before the expiration of six months 
from the conviction of a person for stealing or embezzling it, 
the magistrate or other officer having it in custody shall, on 
payment of the necessary expenses incurred for its preserv- 
ation, deliver it to the county treasurer, by whon: it shall be 
sold and the procedds paid into the county treasury. 

Sec. 594. When money or other property is taken from a 
defendant arrested upon a charge of a public offence, the 
officer taking it shall at the time give duplicate receipts there- 
for, specifying particularly the amount of money and the kind 
of property taken; one of which receipts he shall deliver to 
the detendant, and the other of which he shall forthwith file 
with the clerk of the court, to which the deposition and state- 
ment must be sent, as provided by section one hundred and 
seventy-two. 


VI.—PROCEEDINGS IN JUSTICES’ COURTS. 


Sec. 595. How commenced, examination of complaint. 
597. Warrant of arrest, form of, pleadings. 
599. Defendant to be present on trial. 
600. Docket, how kept, jury trial, challenge to jurors. 
603. Oath to’jarors, jury to hear proof in public. | 
605. Court to decide questions of law, deliberation of jury. 
607. Verdict to be general, against part of defendants. 
610. Jury not to be discharged, second trial when had. 
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Sec, 612. Judgment to pay fine may direct imprisonment. 
Gli. Acquittal, malicious prosecution. 
615. When judgment against prosecutor, entry of verdict. 
617. Rendition of Judgment. 
61S. Motion for new trial when granted. 
620. Arrest of Judgment, on what founded, pronouncing judgment. 
622. Discharge of defendant, judgment of Imprisonment. -- ~~ - 
624. Imprisonment until payment of fine, application of, 
628. Proceedings when defendant fails to appear for judgment. 


Sec. 595. All proceedings and actions before a justice’s 
court, for a public offence, of which said court have jurisdic- 
tion, shall be commenced by complaint setting forth the 
offence charged, with such particulars of time, place, per- 
son and property, as to enable the defendant to understand 
distinctly the character of the offence complained of, and to 
answer the complaint. 


Sec, 596. When the complaint is laid before the justice, 
of the commission of a public offence, of which the courts 
held by them have jurisdiction, he must examine on oath the 
complainant or prosotutor, and any witness he may produce, 
and take their depositions in writing, and cause them to be 
subscribed by the party making them. 


Src. 597. If the justice be satisfied therefrom that the 
offence complained of has been committed, he shall issue a 
Hales ot arrest, which shall be substantially in the following 
orm : 


County of : 

The people of the United States, of the territory of Idaho, 
to any sheriff, constable, marshal, or policeman in this ter- 
ritory: Complaint upon oath having this day been made be- 
fore me (justice of the peace, mayor, police judge, or recorder 
as the case may be), by C. D., that the offence of (designating 
it generally), has been committed, and accusing E. F. thereof, 
you are therefore commanded forthwith to arrest the above 
named B. F., and bring him before me’ forthwith at (naming 
the place). 


Witness my hand and seal, at this day of —— 
AD. 18. > Í : TAD 


Sec. 598. On being arrested, the defendant may plead to < 
the complaint, or he may answer or deny the same. Such 
plea, answer or denial may be oral or in writing, and imme- 
diately thereafter the case ahall be tried, unless, for good cause 
shown, an adjournment be granted. If an adjournment be 
granted the defendant may be held to bail. 
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Sro. 599. The defendant must, in all cases, be personally 
present before the trial shall proceed. 

Sec. 600. A docket shall be kept by the justice, or by the 
clerk of the court, if there be one, in which he shall enter each 
action, and the minutes of the proceedings of the court therein, 

Sec. 601. The defendant shall be entitled, if demanded by 
him, to a jury trial. The formation of juries is provided for 
by special statute. 

Sec. 602. The same challenges may be taken by either 
party to the panel of jurors, or to any individual juror, as may 

e taken on the trial of an indictment for a misdemeanor; but 
the challenge shall in all cases be tried by the court. 

Sec. 603. The court shall administer to the jury the follow- 

‘ing oath or affirmation: “You do swear, (or affirm, as the 

case may be) that you will well and truly try this issue between 
the people of the United States, of the territory of Idaho, and 
A. IP., the defendant, and a true verdict give according to the 
evidence.” 

Sec. 604. After the jury are sworn, they must sit together 
and hear the proofs and allegations of the parties, which must 
be delivered in public, and in the presence of the defendant. 

Sec. 605. The court shall decide all questions of law which 
may arise in the course of the trial, but shall give no charge 
with respect to matters of fact. 


Sec. 606. After hearing the proofs and allegations, the 
jury may decide in court, or may retire for consideration. If 
they do not immediately agree, an officer must be sworn to 
the following effect: “You do swear that you will keep the 
jury together, in some private and convenient place ; that you 
will not permit any person to speak to them, nor speak to them 
yourself, unless it be to ask them whether they have agreed 
upon a verdict; and that you will return them into cout 
when they have so agreed.” 

Sec. 607. The verdict of the jury shall, in all cases þe 
general. | 

Src. 608. When the jury have agreed upon their verdict — 
they shall deliver it publicly to the court, who shall cause the 
same to be entered on the minutes. 

Sc. 609. When several defendants are tried together, if 
the jury cannot agree upon a verdict as to all, they may render 
a verdict as to those in regard to whom they do agree, ot 
which a judgment shall be entered accordingly, and the case 
as to the rest may be tried by another jury. 

Sec. 610. The jury shall not be discharged after the cause 
is submitted to them, until they have agreed upon and rer 
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dered their verdict, unless for good cause the court sooner 
discharge them. 


Sec. 611. If the jury be discharged, as provided in the last 


section, the court may proceed again to the trial, in the same 
manner as upon the first trial; and so on until a verdict be 
rendered. 

Sec. 612. When the defendant pleads guilty, er is con- 
yicted, either by the court or by a jury, the court shall render 
judgment thereon of fine or imprisonment, or both, as the 
case may require. 

Sec. 613. A judgmentthat the defendant pay a fine, may 


also direct that he be imprisoned until the fine be paid or- 


satisfied. 

Sec. 614. When the defendant is acquitted, either by the 
court or by the jury, heshall be immediately discharged ; and 
if the court certify in the minutes that the prosecution was 
malicious, or without probable cause, it may order the pros- 
ecutor to pay the costs of the action, or to give satisfactory 
security by a written undertaking, with one or more sureties, 
to pay the same to the county within- thirty days atter the 
trial. 2 

Sec. 615. If the prosecutor do not pay,the costs, or give 
security therefor, as provided in the lastsection, the court may 
enter judgment against him forthe amount thereof, which 
may be enforced in all respects in the same manner asa 
judgment in a civil action. : 

Sec. 616. When a verdict is rendered, it shall be immedi- 
ately entered upon the minutes. 

Sec. 617. After a plea or verdict of guilty, or after a ver- 


dict against the defendant, on a plea of a former conviction or 


acquittal, the court shall appoint a time for rendering judg- 
ment, which shall not be more than two days, nor less than 
six hours after the verdict is rendered, and shall hold the de- 
fendant to bail to appear for judgment, and in default of bail, 
he shall be committed. 

Src. 618. At any time before the judgment is entered, the 
defendant may move for a new trial, or in arrest of judgment. 

Sec. 619. A new trial can be granted only in the following 
cases: First. If the trial has been had in his absence. 
Second. When the jury has received any evidence out of 
court. Third. When the jury have separated without leave 
of the court, after retiring to deliberate upon their verdict, or 
heen guilty of any misconduct tending to prevent a fair and 
due consideration of the case. Fourth. When their verdict 
has been decided by lot, or by any means other ‘than a fair 
expression of opinion on the part of all the jurors. Fifth. 


‘ 
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When there has been error in the decision of the court, given 
onany question of law arising during the course of the trial, 
Sixth. When the verdict is contrary to law and evidence ; but 
not more than one new trial shall be granted for this cause 


alone. 

Sec, 620. The motion in arrest of judgment may be 
founded on any substantial defect in the complaint; and tle 
effect of an arrest of judgment is to place the defendant in 
the same situation in which he was before the trial was had, 

Sec. 621. If the judgment be not arrested, or a new trial 
granted, judgment shall be pronounced at the time appointed, 
and entered in the minutes of the court. 

Sec. 622. If judgment of acquittal be given, or judgment 
imposing a fine only, and the defendant be not detained for 
any other legal cause, he must be discharged as soon as the 
judgment is given. 

Sec. 623. When a judgment of imprisonment is entered, a 
certified copy thereof shall be delivered to the sheriff, marshal, 
or other officer, which shall be a sufficient warrant for the 
execution of the same. 

Sec. 624. When a judgment is entered imposing a fine, and 
ordering the defendantto be imprisoned until the fine be paid, 
he shall be held in custody during the time specified in tke 
judgment, unless the fine be sooner paid. 

Sec. 625. Upon the payment of the fine, the officer shall 
immediately discharge the defendant, if he be not detained 
for any other legal cause, and apply the money to the payment | 
of the expenses of the prosecution, and pay over the residue, 
if any, within ten days, to the county or city treasurer, 
according as the offence is prosecuted in a justice’s court. 

Sec. 626. Ifa fine be imposed and paid before commit. 
ment, it shall be applied as prescribed in the preceding 
section. 

Sec. 627. If a defendant be discharged on bail, or has de 
posited money instead thereof, and fails to appear according to 
his recognizance, the same shall be forfeited, or the money 
appropriated in like manner as in the district court. 

Bee. 628. In case of a failure to appear for judgment, the 
court shall issue a warrant for the arrest of the defendant, and 
shall enter judgment whenever the defendant appears, or is 
brought before it. 
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VII—SPECIAL PROCEEDINGS. 


I.--SEARCH WARRANT. 


Sec. 629. Defense, when not to be issued, depositions. ao 
634. Search warrant, when and how issued, form of, how served. * 
640. When to be executed and returned. 
741. Property taken to be receipted for, how disposed of. 
- 643. Inventory of, testimony when taken and how. 


647. When property to be restored, papers to be returned to next term of court 
649. Maliciously obtaining warrant. 


650. Officer exceeding authority, defendant may be searched. 


Sec. 629. A search warrant is an order in writing, in the 
name of the people of the United States, of the territory of 
Idaho, signed by a magistrate, directed to a peace officer, 
commanding him to search for personal property, or imple- 
ments used, -or evidence of crime, and bring it before the 
magistrate. 

Sec. 630. It may be issued whenever property has been 
stolen or embezzled, in which case it may be taken on the 
warrant from any house or other place in which itis concealed, 
or from the possession of any person by whom it was stolen or 
embezzled, or of any other person in whose possession it may 
be. 

Src. 631. Nosearch warrant shall be issued but upon prob- 
able cause, supported by affidavit, naming or describing the 

erson, and particularly describing the property and place to 

e searched. f 

Src. 632. The magistrate must, before issuing the warrant, 
examine on oath the complainant and any witness he may pro- 
duce, and take their depositions in writing, and cause them to 
be subscribed by the party making them. 

Szc, 683. The depositions must set forth the facts tending 
to establish the grounds of the application, or probable cause 
for believing that they exist. . 

Src. 684. If the magistrate be satisfied of the existence of 
the grounds of the application, or that there is probable cause 
ta believe in their existence, he shall issue a search warrant, 
signed by him with his name of office, to a peace officer in his 
county, commanding him forthwith to search the person or 
place named for the property specified, and to bring it before 
the magistrate. ` 


Bro. 685. The warrant shall be in substantially the 
following torm : 
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County of ———~.- 

The people of the United States, of the Territory of Idaho, 
to any sheriff, constable, marshal or policeman in the county 
of : Proof by affidavit having been this day made be- 
fore me ky (naming every person whose affidavit has been 
taken), that (stating the grounds of the application, according 
to section six hundred and thirty-one; or, if the affidavit be 
not positive, that there is probable cause for believing that— 
stating the grounds of the application in the same manner) 
you are thereupon commanded, in the daytime z at any time 
of the day or night, as the case may be, according to section 
six hundred and forty-one), to make immediate search on the 
person of C. D., (or in the house situated , describing 
it, or any other place to be searched, with reasonable particu- 
larity, ag the case may be), for the following property (de- 
scribing it with reasonable particularity); and if you find the 
same, or any part thereof, to bring it forthwith before me at 
(stating the place). 

Given under my hand, and dated this day of A.D, 
18—. E. F., justice of the peace (or as the case may be). 

Sec. 636. A search warrant may in all cases be served by 
any of the officers mentioned in its direction, but by no other 
person, except in aid of the officer, om. his requiring it—he 
being present and acting in its execution. 

Sec, 687. The officer may break open an outer.or inner 
door or window of a house, or any part of the houses, or any 
thing therein, to execute the warrant, if, after notice of his 
authority and purpose, he be refused admittance. 

Sse. 638. He may break open any outer or inner door or 
window of a house for the purpose of liberating a person who, 
having entered to aid him in the execution of his warrant, 
is detained therein, or when necessary for his own liberation. 

Sec. 639. The magistrate must insert a direction in the 
warrant that it be served in the daytime, unless the affidavits 
be positive that the property is on the person or in the place 
to be searched—in which case he may insert a direction that 
it may be served at any time of the day or night. 

Szc. 640. A search warrant must be executed and returned 
to the magistrate who issued it within five days after its date, 
and if in any other county, within thirty days; after the ex- 
piration of these times, respectively, the warrant shall, unless 
executed, be void. 

Sec. 641, When the officer shall have taken any property 
under the warrant, he must give a receipt for the properly 
taken (specifying it in detail), to the person from whom it was 
taken by him, or in whose possession it was found; or, in the 
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absence of any person, he shall leave it in the place where he 
found the property. ` 

Sec. 642. When the property is delivered to the magistrate, 
he shall, if it was stolen or embezzled, dispose of it as pro- 
vided in sections five hundred and ninety to five hundred and 
ninety-four, both inclusive. > 

Szo. 6438. The officer shall forthwith return the warrant to 
the magistrate, and at the same time deliver to him a written 
inventory of the property taken, made publicly or in the 
presence of the person from whose possession it was taken, 
and of the applicant for the warrant, if they be present, veri- 
fied by the affidavit of the officer at the foot of the inventory, 
and taken before the magistrate at the time, to the following 
effect: “I, R. S., the officer by whom the annexed warrant 

“was executed, do swear that the above inventory contains a 
true and detailed account of all the property taken by me on 
the warrant.” 

Sec. 644. The magistrate shall thereupon, if required, 
deliver a copy of the inventory to the person from whose pos- 
session the property was taken, and to the applicant for the 
warrant. ake 

Sec. 645. If the grounds on which the warrant was issued. 
ei controverted, he must proceed to take testimony in relation 
thereto. 

Seo. 646. The testimony given by each witness must be 
reduced to writing, and certified by the magistrate. 

Sec. 647. If it appear that the property taken is not the 
same as that described in the warrant, or that there is no 
probable cause for believing the existence of the grounds on 
which the warrant was issued, the magistrate shall cause it to 
be restored to the person from whom it was taken. 

Suc. 648. The magistrate shall annex together the depo- 
sitions, the search warrant and return, and the inventory, and 
return them to the next term of the court, having power to 
inquire into the offence, in respect to which the search war- 
rant was issued, at or before its opening on the first day. 

Src, 649. Whoever shall maliciously and without probable 
cause procure a search warrant to be issued and executed, 
shall be deemed guilty of a misdemeanor, and on conviction 
thereof, shall be fined in a sum not exceeding five thousand 
dollars, or imprisoned not exceeding six months. 

Szo. 650. “A peace officer who, in executing a search war- 
rant, shall wilfully exceed his authority, or exercise it with 
unnecessary severity, shall be deemed guilty of a misde- 
meanor, and punished as in the next preceding section is 
provided. 
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Sec. 651. When a person charged with a felony is sup. 
posed by the magistrate before whom he is brought, to have 
on his person a dangerous weapon, or anything which ma 
be Teed as evidence of the commission of the offence, the 
magistrate may direct him to be searched in his presence, and 
the weapon or other thing to be retained, subject to his order, 
oe panos ef the court in which the defendant may 

e tried. 


II.— PROCEEDINGS AGAINST FUGITIVES FROM JUSTICE, 


Sec. 652. Fugitives to be delivered up, how apprehended. 
654. ` Proceedings for arrest and commitment. 
656. Bail, district attorney to be notified. 
658. Notice to authority of state or territory having jurisdiction. 
$59. In certain events to be discharged. 
660. Return of proceedings to next district court. 


Sec. 652. A person charged in any state or territory of the 
United States, with treason, felony, or other crime, who shall 
flee from justice, and be found in this territory, shall, on de 
mand of the executive authority of the state or territory from 
which he fled, be delivered up by the governor of this ter- 
ritory, to be removed -to the state or territory having juris 
diction of the crime. 

Sec. 653. A magistrate may issue a warrant for the appre 
hension of a person so charged who shall flee from justice, 
and be found in this territory. 

Src. 654. The proceedings for the arrest and commitment 
of the person charged, shall be in all respects similar to those 
provided in this act for the arrest and commitment of a person 
charged with a public offence committed within this territory, 
except that an exemplified copy of an indictment found, or 
other judicial proceedings had against him in the state or ter- 
ritory in which he is charged to have committed the offence, 
may be received as evidence before the magistrate. 

Sec. 655. If, from the examination, it appear that the per- 
son charged has committed treason, felony, or other crime 
charged, the magistrate, by warrant reciting the accusation, 
shall commit him to the proper custody within his county, for 
a time to be specified in the warrant, which the magistrate 
may deem reasonable, to enable the arrest of the fugitive 
node the warrant of the executive of this territory, on the 
requisition of the executive authority of the state or territory 
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jn which he committed the offence, unless he give bail as pro- 
yided in the next section, or until he be legally discharged. 

Sec. 656. The magistrate may admit the person arrested 
to bail by recognizance, with sufficient sureties, and in such 
sum as he may deem proper, for his appearance before him at 
a time specified in the recoguizance, and for his surrender to 
be arrested upon the warrant of the governor ofthis territory. 

Sra. 657. mediately upon the arrest of the person 
charged, the magistrate shall give notice to the district 
attorney of the district, of the name of the person and the 
cause of the arrest. 

Sro. 658. The district attorney shall immediately there- 
after give notice to the executive authority of the state or ter- 
ritory, or to the prosecuting attorney, or presiding judge of 
the criminal court of the city or county, within the state or 
territory having jurisdiction of the offence, to the end that 
a demand may be made for the arrest and surrender of the 
person charged. 

Src. 659. The person arrested shall be discharged from 
custody or bail, unless before the expiration of the time 
designated in the warrant or recognizance, he be arrested 
under the warrant of the governor of this territory. 

Src. 660. The magistrate shall make return of his pro- 
ceedings to the next district court of the county, which shall 
thereupon inquire into the cause of the arrest and detention 
of the person charged, and if he be in custody, or the time 
of his arrest. have not elapsed, the court may discharge him 
from detention, or may order his recognizance of bail to be 
canceled, or may continue his detention for a longer time, or 
may readmit him to bail, to appear and surrender himself, 
within a time to be specified in the recognizance. 


“OI.——COMPROMISING OFFENCES, 


Sec. 661. When adefendant is held to answer on a charge 
of a misdemeanor, for which the person injured by the act 
constituting the offence has a remedy by a civil action, the 
offence may be compromised as provided in the next section, 
except when it was committed—Hirst. By or upon an officer 
of justice, while in the execution of the duties of his office. 
oS Riotously. Third. With an intent to commit a 
elony, 

Szo. 662. If the party injured appear before the court to 
which the depositions are required to be returned at any time 
before trial, and acknowledge in writing that he has received 
satisfaction for the injury, the court may, in its discretion, 
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on payment of the eosts incurred, order all the proceedings 
to be stayed upon the prosecution, and the defendant to be 
discharged therefrom ; but, in such case, the reason for the 
order must be set forth therein, and entered on the minutes, 

Sec. 663. The order authorized by the last section hall be 
a bar to another prosecution for the same offence. 

Sec. 664. No public offence shall be compromised, nor 
shall any proceeding for the prosecution or punishment 
thereof, upon a compromise be stayed, except as provided 
in this act. 


IV.——FINES AND FORFETITRES. 


Sec. 665. All fines and forfeitures collected in any court 
of this territory, shall be applied to the payment of the 
costs of the case in which the fine is imposed or the for- 
feiture incurred, and after such costs are paid, the residue 
shall be paid to the county treasurer of the county in which 
the court is held. 

Sec. 666. If any clerk, justice of the peace, sheriff, con- 
stable, or other officer, who may receive any fine or forfeiture, 
shall refuse or neglect to pay over the same according to law, 
and within thirty days after the receipt thereof, he shall be 
liable upon his official bond for the amount thereof, with fifty 
per cent. damages and interest—to be recovered in like 
manner as for failing to pay over money reccived on ex- 
ecution—and shall be deemed guilty of a misdemeanor; 
and, on conviction, may be fined in any sum not exceeding 
five hundred dollars, or by imprisonment not exceeding 
three months. 


VIIIL—PROMISCUOUS PROVISIONS. 


Szc. 667. The term “oath,” when used in this act, shall be 
‘deemed to include an affirmation. f 

Sec. 668. , When a signature of a person is required by this 
act, the Wask of the person, if he cannot write, shall be 
deemed sufficignt—the name of the person making the mark 
being writteh, hear it, and the mark being witnessed by 4 
person who writes his own name as a witness. 

Szoc. 669. When itis necessary for any purpose ta havea 
person who is in prison in any part of the territory brought 


: 
t 
r 


A 


CRIMINAL PRACTICE ACT. ` 825 


before a court of criminal jurisdiction, an order for that pur- 
pose may be made by the court, and the order shall be ex- 
ecuted by the sheriff of the county where it is made. 

Sec. 670. Process issued by a court or magistrate shall be 
executed according to its terms. 

Sec. 671. The term “magistrate,” when used in this act, 
signifies any one of the officers mentioned Im” section one 
hundred and two. 

Src. 672. The term “peace officer,” when used in this act, 
signifies any one of the officers mentioned in section one 
hundred and eight. 

Sec. 678. The fees allowed to justices of the peace, and 
other officers having the jurisdiction and authority of justices 
of the peace, clerks, peace officers and district attorneys shall, 
when the defendant is convicted, be considered and recovered 
against him as costs in the suit, and be collected in like man- 
ner as costs in civil cases. 

Src. 674. In every case where a criminal action may have 
been or shall be removed before trial, the costs accruing upon 
such removal and trial shall be a charge against the county in 
which the cause of indictment occurred. 

Sec. 675. The clerk of the county to which such action is 
or may be removed, shall certify the amount of said costs to 
the auditor of his county, which shall be examined, allowed 
and paid as other county charges. 

Szo. 676. That the superseding of any law creating a 
criminal offence, shall not be held to constitute a bar to the 
indictment and punishment of a crime already committed, or 
to bar the trial and punishment of a crime where an indict- 
ment has been already found, in violation of the law so super- 
seded, unless the intention to bar such indictment and pun- 
ishment, or trial and punishment where an indictment has 
been ‘already found, is expressly declared in the super- 
seding act. 

Beo. 677. This act shall take effect from and after its 
passage, 


Approven, February 1st, 1864. 


CHAPTER ILI. 


AN ACT to regulate the Settlement of the Estates of Deceased 
Persons. 


L-—JURISDICTION. 


Sec. 1. Wills, when proved, letters testamentary, when granted. 
2. Jurisdiction of estate of non-resident. 


Be ti enacted by the Legislative Assembly of the Territory of Idaho 
as follows : 


See. 1. Wills shall be proved, and letters testamentary, or 
of administration, shall be granted: First. In the county of 
which the deceased was a resident, at or immediately previous 
to his death, in whatever place his death may have happened. 
Second. In the county in which he may have died, eang 
estate therein, and not being a resident of the territory. Third. 
In the county in which any part of his estate may be, he having 
died out of the territory, and not being a resident thereof, at 
the time of his death. Fourth. In the county in which any 
part of his estate may be, he not being a resident of the terri- 
tory, and not leaving estate in the county in which he died. 
Fifth. In all other cases, in the county where application 
shall first be made. 

Src. 2. When the estate of the deceased is in more than 
one county, he having died out of the territory, and not having 
been a resident thereof at the time of his death, or, being such 
non-resident, and dying within the territory, and not leaving 
estate in the county where he died, the probate court of the 
county in ‘which application is first made for letters teste 
mentary, or of administration, shall have exclusive jurisdiction 
of the settlement of the estate. 
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; II.—PROOF OF WILLS. 


Sec. 3. Wills to be delivered to probate court. 
5. Petition of executor, liability for neglect. 
7. Petition for probate, order for production of will, 
10. Penalty for disobeying, application for probate, when made. 
12, Time for proving will, citations. 
15. Subpcenas for witnesses, hearing to prove will. 
17. Who may contest, probate when not contested. 
19. Contest and proceedings thereon. 
20. Subscribing witness to be examined, witness when residiug out of county. 
22. Testimony to be written, certificate of proof. 
24. Will and certificate to he filed, record to be evidence. 
26. Wills proved in other states, probate of copy of 
30. Contesting will after probate, hearing proof. 
33. Revoking probate, effect of. 
35, Fees and costs, probate when conclusive, 
37. Lost wills, how proved, certificate of proof of. 
40. Restraining executors and administrators. 


Szoc. 3. Any person having the custody of any will, shall, 
within thirty days after he shall have knowledge of the death 
of the testator, deliver it into the probate court which has 
jurisdiction of the case, or to the person named in the will as 
executor. 

Sec. 4. Any person named as executor in any will, shall, 

within thirty days after the death of the testator, or within 
thirty days after he has knowledge that he is named executor, 
present the will, if in his possession, to the probate court. 
- Src. 5. If he intends to decline the trust, he shall, at the 
same time, file his renunciation in writing. If he shall neglect, 
for ten days, to file his renunciation, such neglect shall be 
equivalent to a renunciation, unless, for cause shown, the pro- 
bate coutt, or judge, shall extend the time. If he intends to 
accept, he shall present, with the will, a petition setting forth 
the facts necessary to give jurisdiction, and, when the same 
are known, the names, ages, and residence of the heirs and 
devisees of the deceased, and the probable value and charac- 
ter of the property of the estate, and praying that the will be 
admitted to probate, and that letters testamentary be issued 
tohim. If the jurisdictional facts existed, but are not fully 
set forth in the petition, and the same shall be afterwards 
proved, in the course of the administration, the probate of the 
will, and the subsequent proceedings, shall not, on account of 
such want of jurisdictional averments, be held void. 

Suc. 6. Every person who shall neglect to perform any of 
the duties required in the preceding sections, without rea- 
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sonable cause, shall. be liable to every person interested in the 
will, for the damages they may sustain in consequence of such 
neglect. , 

Sec. 7. Any person named as executor in a will which is 
not in his possession, may present his petition to the probate 
court which has jurisdiction, praying that the person in pos- 
sesion of the will may be required to produce it, that it may 
be admitted to probate, and that letters testamentary may be 
issued to him. 

Sec. 8. Any person having an interest in the will, may, in 
like manner, present a petition, praying that it may be re 
quired to be produced, and admitted to probate. 

Sec. 9. If it be alleged, in any petition, that any will is in 
the possession of a third person, aud the court shall be satis- 
fied that the allegation is correct, an order shall be issued and 
served upon the person having possession of the will, requiring 
him to produce it at a time to be named in the order. 

Sec. 10. If he has possession of the will, and neglects or 
refuses to produce it in obedience to the order, he may, by 
warrantfrom the court, be committed to the jail of the county, 
and be kept in close eonfinement until he shall produce 
the will. 

Sec. 11. Applications for the probate of a will, and for 
the issuance of letters, may be made to the probate judge out 
of term time, or at chambers; and he may also, out of term 
time, or at chambers, issue all necessary orders and writs to 
enforce the production of any will. He may also appoint a 
special term for the hearing of any such application. 

Src. 12. When any will shall have come into the posses- 
sion of the probate court, and a petition for the probate thereof, 
and for the issuance of letters testamentary, or letters of ad- 
ministration, with thè will annexed, shall have been filed, the 
court, or judge, shall appoint a time for proving it, which 
shall not be less than ten, nor more than thirty days, and shall 
cause notice to be given thereof by the clerk, by publication 
in some newspaper, if there is cne printed in the county, if 
not, then by notices posted in three public places in the county. 

Src. 18. If the heirs of the testator reside in the county, 
the court shall also direct citations to be issued and served 
upon them, to appear and contest the probate of the will at the 
time appointed. 

zc. 14. If the will is presented by any other person than 
the one named as executor, or if it be presented by one of 
several persons named as executors in the will, citations shall 
also be issued and served upon such person or persons, if res- 
ident within the county. i 
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Sec. 15. The court shall also direct subpcenas to be issued 
to the subscribing witnesses to the will, if they reside in the 
county. 

Sno. 16. At the time appointed, or at any time to which 
the hearing may be continued, upon proof being made, by 
affidavit, or otherwise, to the satisfaction of the court, that 
notice has been given, as required in the preceding sections, 
the court shall proceed. to hear the testimony in proof of 
the will. 

Src. 17. Any person interested may appear and contest 
the will. If it appears that there are minors, or persons rè- 
siding out of the county, who are interested in the estate, the 
court shall appoint some attorney to represent them. 

Sec. 18. If no person shall appear, to contest the probate 
of 4 will, the court may admit it to probate on the testimony 
of one of the subscribing witnesses only, if he shall testify 
that the will was executed, in all particulars, as required. by 
law, and that the testator was of sound mind at the time of its 
execution. 

Sec. 19. If any person appears and contests a will, he shall 
file a statement in.writing of the grounds of his opposition. 
When any issue orissues of fact shall be joined in the probate | 
court, respecting the competency of the deceased to make a 
last will and testament, or respecting the execution by the de- 
ceased of such last will and testament, under restraint, or 
undue influence, or fraudulent representations, or for any other 
cause affecting the validity of such will, the court shall pro- 
ceed to try and determine such issue or issues of fact, and shall 
be governed therein by the same rules as provided by law for 
the trial of issues of fact in the district courts of the territory ; 
Provided, however, that no trial by jury of such issue or issues 
of fact shall be allowed in said court. Issues of fact shall be 
deemed joined by the filing of the grounds of opposition with 
the clerk of the probate court. 

zc. 20. If the will is contested, all the subscribing wit- 
nesses who are present in the county, and who are of sound 
mind, must be produced and. examined, and the death, absence 
or eee of any of them shall be satisfactorily shown to the 
court, 

Sec, 21. If none of the subscribing witnesses reside in the 
county at the time appointed for proving the will, the court 
may admit the testimony of other witnesses to prove the 
sanity of the testator and the execution of the will; and as 
evidence of the execution, it may admit proof of the hand- 
tee of the testator, and of the subscribing witnesses, or any 
or them, 
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Src. 22. Thetestimony of each witness shall be reduced to 
writing and signed by him, and shall be deemed good evidence 
in any subsequent contests concerning the validity of the will, 
or the sufficiency of the proof thereof, if the witness be dead, 
or has permanently removed from this territory. 

Sec. 23. If the court shall be satisfied, upon the proof, 
taken and from the facts found by it, or by the jury, that the 
will was duly executed, and that the testator, at the time of 
the execution, was of sound and disposing mind, and not 
under restraint, undue influence, or fraudulent misrepresenta- 
tions, a certificate of the proof and the facts found, signed by 
the probate judge and attested by the clerk, with the seal of 
the court, shall be attached to the will. 

Sec, 24. The will, and the certificate of the proof thereof, 
together with the testimony which has been taken, shall be 
filed by the clerk and recorded by him in a book to be provided 
for the purpose. 

Src. 25. The record of the will and the exemplification by 
the clerk in whose custody it may be, shall be received in eri- 
dence, and be as effectual in all cases as the original would be 
if proved. 

Sec. 26. All wills which shall have been duly proved and 
allowed in any other of the United States, or in any foreign 
country or state, may be allowed and recorded in the probate 
court of any county in which the testator shall have left any 
estate; Provided, it has been executed in conformity with the 
laws of this territory. 

Sec. 27. When acopy of the will, andthe probate thereof, 
duly authenticated, shall be produced by the executor, or by 
any other person interested in the will, with a petition for 
letters, the same shall be filed in court, and the court or judge 
shall appoint a time of hearing, and notice shall be given in 
the same manner as in the case of an original will for probate. 

Src. 28. If, on hearing, it shall appear to the court that the 
instrument ought to be allowed as the will of the deceased, 
‘the authenticated copy shall be admitted to probate and 
recorded, the same as in case of other wills; and the will shall 
have the same force and effect as if it had been originally 
proved and allowed in the same court. 

zc. 29. If, on hearing it shall appear to the court that the 
instrument ought to be allowed as the will of the deceased, a 
copy shall be filed and recorded, and the will shall have the 
ssme foree and effect as if it had been originally proved and 
allowed in the same court. 

Sc, 80. When a will has been admitted to probate, any 
person interested may, at any time within one year after such 
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probate, contest the same or the validity of the will. For that 

urpose he shall file in the court before which the will was 
proved a petition in writing, containing his allegations against 
the validity of the will, or against the sufficiency of the proof, 
and praying that the probate may be revoked. 

Src. 81. Upon the filing of the petition, a citation shall be 
issued to the executors who have taken upon them the execu- 
tion of the will, or to the admistrators, with the will annexed, 
and to all the legatees named in the will, residing in the terri- 
tory, orto their guardians, if any of them are minors, or their 
personal representatives, if any of them are dead, requiring 
them to appear before the court on some day of aregular term 
therein specified, to show cause why the probate of the will - 
should not be revoked. 

Sec. 82. Atthe time appointed for showing cause, or at 
any time to which the hearing shall be continued, personal 
service of the citations having been made upon any person 
named therein, the court shall proceed to hear the proofs of 
the parties. If any devisees or legatees named in the will 
shall be minors, and have no guardians, the court shall appoint 
some attorney to represent them. 

Sec. 83. If, upon the hearing of the proofs of the parties, 
the court shall decide that the will is, for any reason, invalid, 
or that it is not sufficiently proved to have been the last will 
of the testator, the probate shall be annulled and revoked. 

Sec. 84. Upon the revocation being made, the powers of 
the executor or administrator, with the will annexed, shall 
cease; but such executor or administrator shall not be liable 
for any act done in good faith previous to the revocation. 


Src. 85. The fees and expenses shall be paid by the party 
contesting the will or the probate, if the will or probate be 
confirmed. If the probate be revoked, the party who shall 
have resisted the revocation shall pay the costs and expenses 
of the proceedings, or the same shall be paid out of the pro- 
perty of the deceased, as the court shall direct. z 


Sec. 86. If no person shall, within one year after the pro- 
bate, contest the same, or the validity of the will, the probate 
of the will shall be conclusive; saving, to infants, married 
women and persons of unsound mind, a like period, of one 
year after their respective disabilities are removed. 

Sec. 87. Whenever any will shall have been lost ar des- 
troyed, by accident or design, the probate court shall have 
power to take proof of the execution and validity of the will, 
and to establish the same, notice to all persons interested 
having been first given, as prescribed in regard to proofs of 
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wills in other cases.» Alli the testimony given shall be reduced 
to writing, and signed by the witnesses. 

Sec, 38. No will shall be allowed to be proved as a lost or 
destroyed will, unless the same shall be proved to have been 
in existence at the time of the death of the testator, or be 
shown to have been fraudulently destroyed in the lifetime of 
the testator, nor unless its provisions shall be clearly and dis- 
tinctly proved by at least two credible witnesses. 

Sec. 89, When any will shall be established, the provisions 
thereof shall be distinctly stated and certified by the probate 
judge, under his hand and the seal of his court; and the cer- 
tificate, together with the testimony upon which it is founded, 
shall be recorded as other wills are required to be recorded, 
and letters testamentary, or of administration, with the will 
annexed, shall be issued thereon, in the same manner as upon 
wills produced and duly proved. g 

Sec. 40. If before or during the pendency of an application 
to prove a lost or destroyed will, letters of administration be 
granted on the estate of the testator, or letters testamentary of 
any previous will of the testator, be granted, the court shall 
have authority to restrain the administrators or executors s0 
appointed, from any acts or proceedings which would be inju- 
rious to the legatees or devisees claiming under the lost or 
destroyed will. . 


IA.—LETTERS TESTAMENTARY AND OF ADMINISTRA- 
TION, AND BONDS OF EXECUTORS AND 
ADMINISTRATORS. 


Sec. £1. Letters, etc., to be issued. 
42. Executor, who competent, letters with will annexed. 
43. Objections to executor, execnirix, unmarried. 
45. Executor of executor. 
46. Letters when executor named is a minor. 
47 Powers of administrator, two executors. 
49, Powers of administrator, with will annexed. 
50. Form of letters testamentary. 
51. Form of letters of administration with will annexed. 
52. Estates intestate, who entitled to. 
63. Who to have preference, discretion in court. , 
55. Administrator, who may act, edministratrix mmarried. 
57. Minor administrator, letters how applied for. 
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Bsc. 59. When granted, notice of application. 
61. Who may contest, hearing, evidence of notice. 
64. When letters of administration may be granted. 
65. Proof of death of intestate. 
66. How administration may be granted to one or more. 
67. Petition for revocation, citation and answer. 
69. Hearing survivors may obtain, form of letters of administration. 
¿ Y2. Oath of administrator and executor, letters, etc., to ‘pe recorded, 
73. Bond of admtnistrator and executor, additional bond. 
74. Separate bonds, suit on bonds, sureties to justify. 
"7. Doubtful securities, additional security may be required. 
78. Insufficient security, cause for change. 
79. Letters without bond, application for farther security. 
83. Letters may be revoked, suspending powers of executors. 
85. Further security svithont application. ~ 
86. Sureties desiring to be released, when not liable. 
88. Failure to find new sureties, addition when made. 
90. Special administrator, who may be appointed. 
92. Who have preference, bond of, powers and duties. 
96. Account and oath of, may be appointed in other cases. 
98. Incompetency of one executor of several to act. 
99. Incompetency of all the executors. 
100. Proof of will after granting letters, etc. 
101. Powers of executors in such cases, resignation of. 
103. Acts when not valid, transcript of court minutes of appointment. 
105. Judge, when not to act, judge of an adjoining county, when to act. 


. Sec, 41. When any will shall have been proved and 
allowed, the probate court shall issue letters thereon to the 
persons naroed in the will as exeutors, who are competent to 
discharge the trust, and who shall appear and qualify. 

Sro. 42. No person shall be deemed competent to serve as 
executor, who, at the time the will is proved, shall be: First. 
Under the age of majority; or, Second. Who shall have 
been convicted of an infamous crime; or, Third. Who, upon 
proof, shall be adjudged by the court incompetent to execute 
the duties of the trust, by reason of drunkenness, improvi- 
dence or want of understanding. If any such person be 
named as the sole executor, in any will, or if all the persons 
named as executors are incompetent, or shall renounce, or fail 
to apply for letters, or to appear and qualify, letters of admin- 
istration, with the will annexed, shall net be issued. 

_ Src, 48, Any person interested in a will, may file objections 
in writing to the granting of letters testamentary to the persons 
named as executors, or any of them, and the objections shall 
be heard and determined by the court;.a petition may also be 
filed ae the issuance of letters of administration, with the will 
annexed, 
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Sro. 44. When an unmarried woman, who shall have been 
appointed executrix, shall marry, her marriageshall extinguish 
her authority. When a married woman is nominated as exec- 
utrix, she may be appointed, and serve, in every respect, as if 
she were a femme sole. 

Src. 45. No executor of an executor shall, as such, be au- 
thorized to administer on the estate of the first testator, but on 
the death of the soleor surviving executor of any last will, 
letters of administration with the will annexed, of the estate 
of the first testator, left unadministered, shall be issued. 

Src. 46. When a person under the age of twenty-one years 
shall be named executor, letters of administration with the 
will annexed, shall be granted during the minority of the 
executor, unless there is another executor who shall accept the 
trust and qualify, in which case the executor who shall accept 
the trust and qualify, shall have letters testamentary, and shall 
administer the estate until the miner shall arrive at full age, 
when he may be admitted as joint executor. 

Src. 47. When all the executors named shall not be 
appointed by the court, such as are appointed shall have the 
same authority to perform every act and discharge every trust 
required by the will, and their acts shall be as effectual for 
every purpose as if all were appointed and should act together. 
When there are two executors or administrators, the acts of 
one alone shall be effectual, if the other is absent from the 
territory, or from any cause is laboring under legal disability 
from serving, as if he should have given his co-executor, or 
eo-administrator authority, under seal, to act alone or for both; 
and when there are more than two executors, the act of a 
majority shall be sufficient. 

Sec. 48. Administrators, with the will annexed, shall have 
the same authority as the executor named in the will would 
have had, and their acts shall be as effectual for every purpose. 

Sec. 49. Letters testamentary and of administration, with 
the will annexed, shall be signed by the clerk, and be under 
the seal of the court. 

Sec. 50. Letters testementary may be in substantially the 
following form: “The territory of Idaho, county of 
The last will of A. B., deceased, a copy of which is hereto 
annexed, having been proved and recorded in the probate 
court of the county of , C. D., who is named therein, 18 
hereby appointed executor. “Witness, G. H., clerk of the 
probate court of the county of , with the seal of the 
court affixed, the day of , A.D. 18—. (Seal) By 
order of the court. G. H., clerk. . `- 

Sec. 51. Letters of administration, with the will annexed, 
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may be substantially in the following form: “The territory 
of Idaho, county of The last will of A. B., deceased, 
a copy of which is hereto annexed, having been proved and 
recorded in the probate court of the county of , and there 
being no executor named in the will, (or, as the case may be), 
C. D. is hereby appointed as administrator, with the will an- 
nexed. Witness, G. H., clerk of the probate-court of the 
county of , with theseal of the courtaffixed, the 
day of , A. D., 18—. (Seal.) By order of the court, 
G. H., clerk.” 

Sec. 52. Administration of the estate of a person dying 
intestate, shall be granted to some one or more of the persons 
hereinafter mentioned, and they shall be respectively entitled 
in the following order: First. The surviving husband or 
wife, or some person whom he or she may request to have 
appointed. Second. The children. Third the father or 
mother. Fourth. The brothers. Fifth. The sisters. Sixth. 
The grandchildren. Seventh. Any other of the children 
entitled to share in the distribution of the estate. Eighth. 
The creditors. Ninth. Any of the kindred not above enum- 
erated, within the-fourth degree of consanguinity. Tenth. 
The public administrator. Eleventh. Any person or persons 
legally competent: Provided, That when there was any part- 
nership existing between the intestate, at the time of his death, 
and any other person, the surviving partuer shall in no case be 
appointed administrator of the estate of such intestate. 

Sec. 538. When there shall be several persons claiming and 
equally entitled to the administration, males shall be preferred 
to females, and relatives of the whole blood to those of the 
half blood. 

Src. 54. When there are several persons equally entitled 
to the administration, the court may, in its discretion, grant 
letters to one or more of them. 

Bec, 55. No person shall be entitled to letters of adminis- 
tration, who shall be—First. Under the age of majority; or, 
Second. Who shall have been convicted of an infamous 
crime; or, Third. Who, upon proof, shall be adjudged by 
the court incompetent to execute the duties of the trust, by 
reason of drunkenness, improvidence, or want of integrity or 
understanding. 

Src. 56. hen any unmarried woman, who shall have 
been appointed administratrix, shall marry, her marriage shall 
extinguish her authority, l 

SEC. 57. If any person entitled to administration shall be 
a minor, administration shall be granted to his or her guardian. 

Brc. 58. Application for letters of administration shall be 
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made by petition, in’ writing, signed by the applicant or his 
counsel, and filed by the clerk of the court. The petition 
must state the facts essential to give the court jurisdiction of 
the ease, and when the same is known to the administrator, he 
shall state the name, ages, and residence of the heirs of the 
deceased, and the value and character of the property. If 
the jurisdictional facts existed, but are not fully set forth in 
the petition, and the same shall be afterwads proved in the 
course of the administration, the decree of administration, 
and the subsequent proceedings, shall not, on account of such 
want of jurisdictional averment, be held void. 

Sec. 59. Letters of administration shall be granted at a 
regular term of the court, or at chambers ata special term 
appointed by the jadge for the hearing of the application. 

Sec. 60. When any petition praying for letters of admin- 
istration has been filed, the clerk shall give notice thereof, by 
causing notices to be posted up in at least three public places 
in the county, one of which shall be at the place where the 
court was held. The notice shall state the name of the de- 
ceased, the name of the applicant, and the term of the court 
at which the application will be heard. Such notice shall be 
given at least ten days before the hearing. ` 

Sge. 61. Any person interested may contest the application, 
by filing a written opposition thereto, on the ground of the 
incompetency of the applicant, or may assert his own rights 
to the administration, and pray that letters be issued to him- 
self, after proper petitition tiled, and due notice given. 

Szc. 62. On the hearing, it being first proved that the no- 
tice has been given according to law, the court shall proceed 
to hear the allegations and proof of the parties, and to order 
the issuance of letters of administration, as the case may 
require. 

Sec. 68. An entry in the minutes of the court that proof 
was made, that notice had been given, according to law, shall 
be conclusive evidence of the fact of such notice. 

Sec. 64. Letters of administration may be granted to any 
applicant, though it appears that there are other persons 
having better rights to the administration, when such persons 
fail to appear and claim the issuance of letters to themselves. 

Sec. 65. Before letters of administration shall be granted 
on the estate of any person who is represented to have died 
intestate, the fact of his having died intestate shall be proved 
by the testimony of the applicant, and the court may also 
examine any other person concerning the time, place, and 
manner of the death, the place of his residence at the-time of 
his death, the value and character of his property, and 
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whether or not the deceased left any will, and may compel 
any person to attend as a witness for that purpose. 

Sec. 66. Administration may be granted to any one or 
more competent persons, although not entitled to the same, 
at the request of the person entitled to be joined with such 
person. The request shall be in writing, and shall be filed in 
the court. "When the person entitled is a non-resident of the 
territory, affidavits, or depositions, taken ex parte before any 
officer authorized by the laws of the territory or state where 
the same are taken, to take acknowledgments and adminis- 
ter oaths, may be received as prima facie evidence of the 
indentity of the party, if free from reasonable suspicion, and 
the fact be established to the satisfaction of the court. 

Sec. 67. When letters of administration have been granted 
to any other person than the surviving husband or wife, the 
child, the father, mother or the brother of the intestate, any 
one of them may obtain the revocation of the letters by pre- 
senting to the probate court a petition praying the revocation, 
and that letters of administration be issued to him or her. 

See. 68. When any such petition is filed, the clerk shall 
issue a citation to the administrator to appear and answer the 
petition at the next regular term of the court, or at any special 
term that may be appointed by the judge. 

Sec. 69. At the time appointed—the citation having been 
duly served and returned—the court shall proceed to hear the 
allegations and proofs of the parties; and if the right of the 
applicant is established, and he or she be competent, letters 
of administration shall be granted to the applicant, and the 
letters of the former administrator be revoked. 


22 
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and subscribe an oath or affirmation, before the probate judge 
or clerk, that he will perform, according to law, the duties 
of executor or administrator; said oath shall be attached to 
the letters. All letters testamentary and of administration 
issued to, and all bonds executed by, executors or admin- 
istrators, with the affidavits and certificates thereon, as pro- 
vided for in this act, shall be forthwith recorded by the clerk 
of the court having jurisdiction of the estate, respectively, in 
a book to be kept by him in his office for that purpose; and 
the said records and duly certified copies taken therefrom, 
shall have the same force and effect, in all cases whatsoever, 
as the original papers would have. 

Sec. 78. Every person to whom letters testamentary or of 
administration shall have been directed to issue, shall, before 
receiving the letters, execute a bond to the people of the ter- 
ritory of Idaho, with two or more sufficient sureties, to be 
approved by the probate judge. In form, the bond shall be 
joint and several, and the penalty shall not be less than twice 
the value of the personal property belonging to the estate— 
which value shall be ascertained by the probate judge, by the 
examining on oath of the party applying, and of any other 
person he may thiuk proper to examine. The probate judge 
shall require an additional bond whenever the sale of any real 
estate belonging to an estate is ordered by him. The bond 
shall be conditioned that the executor or administrator shall 
faithfully execute the duties of the trust according to law. He 
shall also require bond and sufficient surety for the annual 
rents, issues and profits of all real estate in his charge, as 
a executor or administrator, to be approved by the probate 
judge. 

Sic. 74. When two or more persons shall be appointed 
executors or administrators, the probate judge shall take a 
separate bond from each of them. 

Sec. 75. The bond shall not be void upon the first re- 
covery, but may be sued upon, from time to time, by any 
person aggrieved, in his own name, until the whole penalty is 
exhausted. 

Sec. 76. In all cases where bonds are required by this act, 
the sureties must justify, on oath, before the judge or clerk 
of some court having a seal, to the effect that they are house- 
holders, resident within this territory, and are worth the 
amount justified to, over and above their debts and liabilities, 
exclusive of property exempt from execution. Such justif- 

. cation shall be in writing, signed by the person justifying; 
and certified to by the judge or clerk who takes the same, 
and attached to and filed with the bond. "Whenever the 
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penal sum of the bond amounts to more than two thousand 
dollars, the sureties may be allowed to become liable for 
portions of said penal sum, making in the aggregate -the 
whole penal sum of such bond. 

Sec. 77. Before the probate judge approves of any bond 
required by said act, he may, of his own motion, or at any time 
after the approval of such bond, upon the motion of any per- 
son interested in said estate, supported by affidavit, that any 
one or all of such securities are not worth as much as they 
have justified to, order a citation to issue, requiring such 
security or securities to appear before him, at a particular 
time and place, to testify touching his or their property and 
its value; and the judge shall, at the time such citation is 
issued, cause a notice to be issued to the executor or admin- 
istrator, and requiring his appearance at the return of the 
citation. Upon the return of the citation, the judge may 
swear the securities and such witnesses as may be produced, 
touching the property of such securities and its value; and 
if, upon such investigation, the judge is satisfied that the bond 
is insufficient, he may require sufficient additional security, 
ae such timeas may be reasonable—not less than five 

ays. 

Bo 78. If sufficient security is not given within the time 
fixed by the judge’s order, the right of such executor or ad- 
ministrator shall cease, and the person next entitled to the 
administration on the estate, who will execute a sufficient 
bond, shall be appointed to the administration, 

Sec. 79. When itis expressly provided, in the will of a 
testator, that no bond shall be required of the executor, letters 
testamentary may issue without any bond having been given; 
but an executor, to whom letters have been issued without 
bond, may, at any time afterward, whenever it may be shown 
from any cause to be necessary or proper, be required to ap- 
pear and file a bond, as in other cases. 

Sec. 80. Whenever any person interested in any estate, 
shall discover that the sureties of any executor or adminis- 
trator have become, or are becoming insolvent, that they have 
removed, or are about to remove from the territory, or that 
from any other cause, the bond is insufficient, he may apply, 
by petition to the probate judge, and require that further 
security be given. 

Szo. 81. If the probate judge shall be satisfied that the 
matter requires investigation, a citation shall be issued to the 
executor or administrator, requiring him to appear, at a time 
and place to be therein specified, to show cause why he should 
not give further security. The citation shall be served per- 
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sonally on the executor or administrator, at least five days 
before the return day; if he shall have absconded, or cannot 
be found, it may be served by leaving a copy of it at his last 
place of residence. 

Sec. 82. On the return of the citation, or at such other 
time as the judge shall appoint, he shall proceed to hear the 
proofs and allegations of the parties. If it shall satisfactorily 
appear that the security is, from any causo, insufficient, he 
may make an order requiring the executor or administrator 
to give further security, or file a new bond in the usual form, 
within a reasonable time, not exceeding five days. 

Src. 83. If the executor or administrator neglect to comp! 
with the order, within the time prescribed, the judge shall, 
by order, revoke his letters, and his authority shall thereupon 
cease. , 

Sec. 84. When a petition is presented praying that an ex- 
ecutor or administrator be required to give further security, 
and when it shall also be alleged, on oath or affirmation, that 

.the executor or administrator is wasting the property of the 
estate, the judge may, by order, suspend his powers until the 
matter can be heard and determined. 

Src. 85. When it 'shall come to his knowledge that the 
bond of any executor or administrator is, from any cause, 
insufficient, it shall be the duty of the probate judge, without 
any application, to cause him to be cited to appear and show 
cause Why he should not give further security, and to proceed 
thereon, as upon the application of any person interested. 


Src. 86. When either or all of the sureties of any ex- 
ecutor or administrator, shall desire to be released from 
responsibility, on account of his future acts, they may make 
applieation to the probate court or judge for relief, and the 
judge or court shall cause a citation to the executor or admin- 
istrator to be issued and served, requiring him to appear, at 8 
time and place to be therein specified, and to give other se- 
curity, which citation shall be served personally. 


Sec. 87. If new sureties be given to the satisfaction of the 
judge, he may, thereupon, make an order that the surety or 
surcties who applied for relief shall not be liable, on their 
bond, for any subsequent act, default, or misconduct of the 
executor or administrator. 


Sec. 88. Ifthe executor or administrator neglect or refuse 
to give new sureties, to tho satisfaction of the judge, on the 
return of the citation, or within such reasonable time as the 
judge shall allow, not exceeding five days, unless the surety 
or sureties making the application shall consent to a longer 
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extension of time, the court or judge shall, by order, revoke 
the letters granted. 

Sec. 89. The applications, authorized by the nine pre- 
ceding sections of this act, may be heard and determined out 
of term time. All orders made therein, shall be entered upon 
the minutes of the court. 

Sec. 90. When there shall be a delay in granting letters 
testamentary, or of administration, from any cause, or when 
such letters shall have been granted irregularly, or no suf 
ficient bond shall have been filed, as required by law, or when 
no application shall have been made for such letters, the 
probate judge shall appoint a special administrator to collect 
and take charge of the estate of the deceased, in whatever 
county or counties the same be found, and to exercise such 
other powers as may be necessary for the preservation of the 
estate; or, he may direct the public administrator of his 
county to take charge of the estate. 

Sro. 91. The appointment may be made out of term time, 
and without notice, and shall be made by entry upon the 
minutes of the court, which shall specify the powers to be 
exercised by the “administrator. Upon such order being en- 
tered, and after the person appointed has given bond, the 
clerk shall issue letters of administration to such person, in 
conformity with the order. 

Sec. 92. In making the appointment of a special adminis- 
trator, the probate judge shall give preference to the person or 

ersons entitled to letters testamentary, or of administration, 
ut no appeal shall be allowed from the appointment. 

Szc. 93. Before any letters shall issue to any special ad- 
Ministrator, he shall give bond in such sum as the probate 
judge may direct, with sureties, to the satisfaction of said 
judge, conditioned for the faithful performance of his duties. 

Sec. 94. The special administrator shall collect and pre- 
serve, for the executor or administrator, all the goods, chattels, 
and debts, of the deceased, all incomes, rents, issues and. 
profits, claims and demands, of the estate; shall take charge 
and management of, enter upon, and preserve from damage, 
waste and injury, the real estate; and for any such, and all 
necessary purposes, may commence and maintain, or defend, 
suits and other legal proceedings, as an administrator. He 
may sell such perishable estate as the probate court may order 
to be sold, and may exercise such other powers as may have 
been conferred upon him by his appointment; but, in no case, 
shall he be liable to an action by any creditor, on any claim 
against the estate, nor pay any claim against the deceased. 

Suc. 95. When letters testamentary, or of administration, 
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-on the estate of the deceased, have been granted, the powers 
of the special administrator shall cease, and he shall forthwith 
deliver to the executor or administrator, all the property and 
effects of the deceased in his hands; and the executor or ad- 
ministrator may be permitted tu prosecute to final judgment 
any suié commenced by the special administrator. f 

Sec. 96. The special administrator shall also render an ac- 
count, on oath, of his proceedings, in like manner-as other ad- 
ministrators are required to do. 

Src. 97. Whenever an executor or administrator shall die, 
or his letters be revoked, and the circumstances of the estate 
require the immediate appointment of an administrator, the 
probate judge may appoint a special administrator, as provided 
in the preceding sections. 

Sro: 98. In case any one of several executors or adminis- 
trators, to whom letters shall have been granted, shall die, be- 
come lunatic, be convicted of an infamous offence, or other- 
wise become incapable of executing the trust, or in case the 
letters testamentary or of administration shall be revoked, or 
annulled, according to law, with respect to any one executor 
or administrator, the remaining executor or administrator 
shall proceed and complete the execution of the will or 
administration, 

Sec. 99. If all such executors or administrators shall die 
or become incapable, or the power and authority of all of them 
shall be revoked according to law, the probate court shall issue 
letters of administration, with the will annexed, or otherwise, 
to the widow or next of kin, or others, in the same manner as 
is directed in relation to original letters of administration. 
The administrators so appointed shall give bond in the like 
penalty, with like sureties and conditions ag herein before re- 
quired of administrators, and shall have the like power aud 
authority. 

Bec. 100. If, after granting letters of administration on 
the grounds of intestacy, a will of the deceased shall be duly 
proved and allowed by the court, the letters of administration 
shall be reyoked, and the power of the administrator shall 
cease, and he shall render an account of his administration 
within such time as the court shall direct. 

Sec. 101. In such case, the executor of the will, or the ad 
administrator, with the will annexed, shall be entitled to 
demand, sue for, and collect all the rights, goods, chattels, and 
effects of the deceased, unadministered, and may be admitted 
to prosecute to final judgment any suit commenced by the 
administrator before the revocation of his letters of 
administration, 
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Sec. 102. Any executor or administrator may, at any time, 
by writing filed in the probate court, resign his appointment : 
Provided, he shall first settle his accounts, and deliver up all 
the estate to such person as may be appointed by the court. 

Sec. 103. All acts of an executor or administrator, as such, 
before the revocation of his letters testamentary or of admin- 
istration, shall be as valid, to all intents and purposes, as if 
such executor or administrator had continued lawfully to 
execute the duties of his trust. 

Sec, 104. A transcript from the minutes of the court, 
showing the appointment of any person as executor or admin- 
jstrator, together with the certificate of the clerk, under his 
hand and the seal of the court, that such person has given 
bond and been qualified, and that letters testamentary or. of 
administration have been issued to him and have not been re- 
voked, shall have the same effect in evidence as the letters 
themselves. 

Sec. 105. No probate judge shall admit to probate any will 
or grant letters testamentary or of administration, in any case 
where he shall be interested as next of kin to the deceased, or 
as alegatee or devisee under the will, or where he shall be 
ames as executor or trustee in the will, or shall be a witness 
thereto. 

Sec. 106. When any probate judge, who would otherwise 
be authorized to act, shall be precluded from acting, from the 
cause mentioned in the preceding section, or when he shall ke 
in any manner interested, upon a representation, and due 
proof thereof, to the probate judge of an adjoining county, such 
judge shall be vested with all the powers and authority of the 
proper probate judge, in relation to the proof of any will and 
the granting of letters testamentary or of administratin thereon, 
and the granting of letters of administration in cases of intes- 
tacy, and shall retain jurisdiction as to all subsequent proceed- 
ings in regard to the estate. 


' WV—THE INVENTORY AND COLLECTION OF THE EFFECTS 
OF DECEASED PERSONS. 


Sec. 107. Inventory, etc., to be returned, appraisement, how made. 
109. Appraisers to take oath, inventory, what to contain. od 
lll. Debtor as executor, effect of. 
112. Executor, effect of discharge of. 
113. Inventory to be signed and sworn to, by whom. 
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Src. 114. Inventory, neglect to return. 
115. Inventory of, after discovered property. 
116. Executor, etc., rights of, debts of estate, how paid. 
118. Embezzling or aliening estate before granting letters. 
319. Proceedings on information of embezzlement. 
120. Person refusing to appear when cited for examination. 
121. Account, person introsted in estate may be cited. 


Szo, 107. Every executor or administrator shall make and 
return to the court, at its first term after his appointment, a 
true inventory and appraisement of all the estate of the de- 
ceased which shall have come to his possession or knowledge. 
. Sec. 108. For the purpose of making the appraisement, the 
court or judge shall appoint three disinterested persons—any 
two of whom may act, and who shall be entitled to receive a 
reasonable compensation for their services, to be allowed by 
the court; their compensation, as allowed, shall be in the form 
of a bill of items of their services, including all necessary dis- 
bursements, which shall be sworn to by them and filed with 
the inventory, and which shall not exceed five dollars per day. 
If only one day’s services are charged, the bill need not be 
sworn to. If any part of the estate shall be in any other 
county than that in which letters issued, appraisers thereof 
may be appointed, either by the probate judge having juris- 
diction of the case, or by the probate judge of such county. 

Sec. 109. Before proceeding to the execution of their duty, 
the appraisers, before any officer authorized to administer 
oaths, shall take and subscribe an oath, to be attached to the 
inventory, that they will truly, honestly and impartially ap- 
praise the property which shall be exhibited to them, accord- 
ing to the best of their knowledge and ability. They shall 
then proceed to estimate and appraise the property; each ar- 
ticle shall be set down separately, with the value thereof, in dol- 
lars and cents, in figures, opposite to the articles respectively. 
The inventory shall contain all the estate of the deceased, real 
and personal; a statement of all debts, partnerships and other 
interests; bonds, mortgages, notes and other securities for the 
payment of money, belonging to the deceased—specifying the 
name of the debtor in each security, the date, the sum origi- 
nally payable, the indorsements thereon, if any, with their 
dates, and the sum which, in the judgment of the appraisers, 
may be collectable on each debt, interest or security. The in- 
ventory shall show, so far as the same can be ascertained by 
the executor or the administrator, what portion of the pro- 
perty is community property, and what portion is the separate 
property of the deceased. ` i 

Sec. 110. The inventory shall also contain an account of 
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all moneys belonging to the deceased, which shall have come 
to the hands ot the executor or administrator; and if more 
shall have come to his hands, the fact shall be so stated in the 
inventory. i 

Sec. 111. The naming any person executor in a will, shall 
not operate as a discharge of any just claim which the testator 
had against the executor, but the claim shalt bë included in 
the inventory, and the executor shall be liable for the same, 
as for so much money in his hands at the time the debt or de- 
mand becomes due. 

Sec. 112. The discharge or bequest, in a will, of any debt 
or demand of the testator, against any executor named in his 
will, or against any other person, shall not be valid against the 
creditors of the deceased, but shall be construed only as a 
specific bequest of such debt or demand; and the amount 
thereof shall be included in the inventory, and shall, if nec- 
essary, be applied in the payment of his debts. If not neces- 
sary for that purpose, it shall be paid in the same manner and 
proportion as other specific legacies. 

Sec. 113. The inventory shall be signed by the appraisers, 
and the executor or administrator shall take and subscribe an 
oath, before the probate judge, or the clerk of the county or 
any officer authorized to administer oaths, that the inventory 
contains a true statement of all the estate of the deceased 
which has come to the knowledge and possession, and particu- 
larly of all money belonging to the deceased, and of all just 
claims of the deceased against the executor or administrator. 
The oath shall be indorsed upon, or annexed to, the inventory. 

Sec. 114. If any executor or administrator shall neglect or 
refuse to return the inventory within the time prescribed, or 
within such further time, not exceeding two months, as the 
court or judge shall for reasonable cause allow, the court may, 
with or without further notice, revoke the letters testamentary- 
or of administration, and the executor or administrator shall 
be liable on his bond for any injury sustained by thé estate by 
his neglect. 
_ Sxe. 115. Whenever property not mentioned in any in- 

ventory that shall have been made, shall come to the pos- 
session or knowledge of an executor or administrator, he shall 
cause the same to be appraised in the manner prescribed in 
this act, and an inventory to be returned within two months 
after the discovery thereof; and the making of such inventory 
ney þe enforced after notice, by attachment or removal from 
oiee, 

Src. 116. The executor or administrator shall have a right 
to the possession of all the real, as well as personal estate of 
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the deeeased, and may receive the rents and profits of the real 
estate, until the estate, shall be settled, or until delivered over, 
by order of the probate court, to the heirs or devisees, and shall 
keep in good tenantable repair, all houses, buildings and fences 
thereon, which are under his control. 

Sec. 117. The personal estate of the deceased, which shall 
come into tue hands of the executor or administrator, shall 
be first chargeable with the payment of the debts and ex. 
penses; and if the goods, chattels, rights and credits, in the 
hands of the executor or administrator, shall not be sufficient 
to pay the debts of the deceased, and the expenses of admin- 
istration, and the allowances to the family of the deceased, the 
whole of the real estate may be sold, for that purpose, by the 
executor or administrator, in the manner preseribed by this act 

See. .118. If any person, before the granting of letters 
testamentary or of administration, shall embezzle or alienate 
any of the moneys, goods, chattels, or effects, ot any deceased 
person, he shall stand chargeable and be liable to the action 
of the executor or administrator of the estate, for double the 
value of the property so embezzled or alienated, to be recov- 
ered for the benefit of the estate. 

Sec. 119. If any executor, or administrator, heir, legatee, 
creditor, or other person interested in the estate of any de- 
ceased peraon, shall complain to the probate judge, on oath, 
that any person is suspected to have concealed, embezzled, 
conveyed away, or disposed of, any moneys, goods, or chat- 
tels, of the deceased, or that he has in his possession, or 
knowledge, any deeds, conveyances, bonds, contracts, or other 
writings, which contain evidences of, or tend to disclose the 
right, title, interest, or claim of the deceased, to any real or 
personal estate, or any claim or demand, or any last will of the 
deceased, the said judge may cite such person to appear before 
the probate court, and may examine him on oath upon the 
matter of such complaint. If such person be not in the 
county where letters have been granted, he may be cited and 
examined either before the probate court of the county where 
he may be found, or before the court issuing the order or cita- 
tion. But if, in the latter case, he appear and be found inno- 
cent, his necessary expenses shall be allowed him out of the 
estate. 

Src, 120. If the person so cited refuse to appear and sub- 
mit to such examination, or to answer such interrogatories 48 
may be put to him or her, touching the matter of such com- 
plamt, the court may, by warrant for that purpose, commit 
him or her to the county jail, there to remain in close custody 
until he or she shall submit to the order of the court, or be 
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discharged according to law; and if, upon such examination, 
it shall appear that such person has concealed, embezzled, 
smuggled, conveyed away, or disposed of, any moneys, goods, 
or chattels, of the deceased, or that he has in his possession 
or knowledge, any deeds, conveyances, bonds, contracts, or 
other writings, which contain evidences of, or tend to disclose 
the right, title, interest or claim of the deceased to any real 
or personal estate, claim or demand, or any last will of the 
deceased, the probate court may make an order requiring such 
person to disclose his knowledge thereof to said administra- 
tor, and may commit said person to the county jail, there 
to remain until such order be complied with, or be dis- 
charged according to law; and all such interrogatories and 
answers shall be in writing, and shall be signed by the party 
examined, and filed in the probate court. The order for suc 
disclosure, made upon such examination, shall be prima facie 
evidence of the right of such administrator to such property, 
in any action that may be brought for the recovery thereof; 
and any judgment, accorded therein, shall be for the double 
value of the property, and damages in addition thereto, equal 
to the value of such property. In addition to the examina- 
tion of the party, witnesses may be produced and examined 
on cither side. 

Sec. 121. The probate judge, upon the complaint, on oath, 
of any executor or administrator, may cite any person who 
shall have been intrusted by such executor or administrator 
with any part of the estate of the deceased person, to appear 
before such court, and may require such person to render a 
full account, on oath, of any money, goods, chattels bonds, 
accounts, or other papers belonging to the estate, which shall 
have come to his possession in trust for the executor or ad- 
ministrator, and of his proceedings thereon; and if the person 
so cited shall refuse to appear and render such account, the 
court may proceed against him as provided in the preceding 
section. 


V.—PROVISION FOR THE SUPPORT OF THE FAMILY. 


Sec. 122, Family may retain homestead. 
123. Property may be set apart for family use. 
124. Court may make allowance out of estate. 
125. Allowance to have priority. 
126. Family, what property set apart for. 
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Sec. 127. Propertysseé apart, how apportioned. 
128. When entire estate to be set apart. 
129. When to go to children. 


Src. 122. When a person shall die, leaving a widow, ora 
minor child or children, the widow, child, or children shall, 
until letters have been granted, and the inventory has been 
returned, be entitled to remain in possession of the homestead, 
and of all the wearing apparel of the family, and of all the 
household furniture of the deceased, and shall also be entitled 
to a reasonable provision for their support, to be allowed by 
the probate judge. 

Sec. 128. Upon the return of the inventory, or at any sub- 
sequent time during the administration, the court or probate 
judge, may, of his own motion, or on application, set apart 
for the.use of the family of the deceased, all personal property 
whichis by law exempt from execution, and the homestead, 
as designated by the general homestead law, or by section one 
hundred and twenty-six of this act. 

Sec. 124. If the whole property exempt by law be not in- 
cluded in the inventory, and if the amount set apart be insufii- 
cient for the support of the widow and child or children, the’ 
probate court shall make such reasonable allowance out of the 
estate as shall be necessary for the maintenance of the family, 
according to their circumstances, during the progress of the 
settlement of the estate, which, in case of an insolvent estate, 
shall not be longer than one year after granting letters of 
administration. 

Nec. 125. Any allowance made by the court, in accordance 
with the provisions of this act, shall be paid by the adminis- 
trator in preference to all other charges, except funeral charges 
and expenses of administration. 

Sec. 126. If there is no lawin force exempting property 
from execution, the following shall be set apart for the use of 
the widow or minor child or children, and shall not be subject 
to administration: First. All spinning wheels, weaving 
looms, and stoves put up orkept for use. Second. The 
family bible, family pictures, and school books and library, not 
exceeding in value two hundred dollars. Third. All sheep, 
to the number of twenty, with their fleeces, and the yarn or 
cloth manufactured from the same; two cows, five swine, with 
the necessary food for them for six months. Fourth. All 

wearing apparel of the widow and children, and all household 
oods, furniture and utensils, not exceeding in value seven 
Paadid and fifty dollars. Fifth. The homestead, consisting 
of any quantity of land not exceeding twenty acres and the 
dwelling house thereon, with its appurtenances—not being 
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included in any incorporated town or city; or, instead thereof 
a quantity of land, not exceeding one lot, in any incorporated. 
town or city, and the dwelling house thereon and its appur- 
tenances—to be selected by the widow, or, ifthere be no widow, 
to be designated by the probate judge, and not to exceed, in 
any case, more than three thousand dollars in value. 

Src. 127. When property shall have been set.apart for the 
use of the family, in accordance with the provisions of this act, 
if the deceased shall have left a widow and no minor child, 
such property shall be the property of the widow. Ifhe shall 
have left, also, a minor child or children, the one-half of such 
property shall belong to the widow and the remainder to the 
child, or in equal shares to the children, if there be more than 
one. If there be no-widow, the whole shall belong to the 
minor child or children. 

Sxc. 128. If, on the return of the inventory of any intes- 
tate estate, it shall appear that the value of the whole estate 
does nat exceed the sum of five hundred dollars, the probate 
court shall, by a decree forthat purpose, assign for the useand 
support of the widow and minor children of the intestate, or 
for the support of the minor child or children, if there be no 
widow, the whole of the estate, after the payment of the funeral 
charges and expenses of administration; and there shall be no 
further proceedings in the administration, unless further estate 
be discovered ; and when it shall appear that the value of the 
whole estate does not exceed the sum of one thousand dollars, 
it shall be in the discretion of the probate court to dispense 
with the regular proceedings, or any part thereof, prescribed 
in this act, for the purpose of a summary administration of the 
estate, and to order distribution of the estate at the end of six 
months after the issuance of letters; Provided, that notice to 
creditors shall have been given to present their claims within 
four months after the first publication of such notice. 

Sec. 129. If the widow has a maintenance derived from her 
own property, equal to the portion set apart to her by the one 
hundred and twenty-fifth and one hundred and twenty-sixth 
sections of this act, the whole property so set apart shall go to 
the minor children. 


VI—OF CLAIMS AGAINST THE ESTATE. 


Bec, 130. Claims to be advertised for, notice to be filed, 
181. Claims against estate, when barred, how supported, interest on. 
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Src, 133, Probate judge may present claim. 
134. To be endorsed by executor, rejection of claim, what considered. 
135. Allowed to be filed, to be sued for. 
137. Barred by statute of limitation. 
188. To be presented before suit, limitation of. 
140. In action pending, allowance in part. 
142. Effect of, judgment, reference of. 
145. Proceedings when executor or administrator is creditor. 
146. Letters may be revoked for any neglect to give notice. 
147. Inventory of and sale of property, application for. 
150. Sale of perishable property for allowance to family, notice of. 
151, Personal property, sale of, how made, notice of, 
154, To pay legacies where payment is provided for by will. 
155. Inventory, appraisment of property. 
156. When order of court not required, order to be served. 
158. Hearing of application, infant devisees of heirs, 
160. Witnesses, order for sale of part of. 
162. Order for sale of all, order what to specify, sale at public auction. 
164, Who may apply for order to sell. 
165, Authority to executor to sell, notice of. 
167. Time and place, private sale, when sold on credit. 
169. Resale, when may be ordered. 
170, Objection to confirmation of. 
171. Order confirming conveyances, to be recorded. 
172. Form and effect of conveyance, notice of sale proved. 
174. Postponement of sale, notice of. 
176. To pay legacies provided by will, - 
178. Order of court, when required. 
179. When provision by will insufficient. 
180. Proportion of estate liable for debts. 
181. Contribution among legatees. 
182. Of contract for purchase of land. 
183. Purchaser to give bond, conditions of. 
185. Executor to assign contract, mortgage on land. 
187. Expenses of, misconduct in sale. 
189, Fraudulent sale, limitation of action. 
191. Not to apply in certain cases, 
192. Account of, not te purchase. 


Sec. 130. Every executor or administrator shall, immedi- 
‘ately after his appointment, cause to be published in some news- 
paper published in the county, if there be one—if not, then 
in such newspaper as may be designated by the court—a notice 
to the creditors of the deceased, requiring all persons having 
claims against the deceased to exhibit them, with the necessary 
vouchers, within ten months after the first publication of the 
notice, to such executor or administrator, at the place of his 
residence or transaction of business, to be specified in the no- 
tice. Such notice shall be published as often as the judge or 
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court shall direct, but not less than once a week for four 
weeks. The court or judge may also direct additional notice 
by publication or posting. In case such executor or adminis- 
trator resign or be removed before the expiration of ten months 
after the first publication of such notice, his successor shall give 
such notice only for the unexpired portion of the ten months. 
After the notice shall have been given, as required by the pre- 
ceding section, 2 copy thereof, with the affidavit or affidavits 
of due application, or of publication and posting, may be filed ; 
and upon such affidavit or affidavits, or upon other testimony, 
to the satisfaction of the court, a decree shall be made, showin 
that due and legal notice to the creditors has been given, an 
directing that such decree be entered in the minutes of the 
court. i \ 

Sec. 131. If aclaim be not presented within ten months 
after the first publication of the notice, it shall be barred for- 
ever; Provided, If it be not then due, or if it be contingent, 
it may be presented within ten months after it shall become 
due or absolute; and, Provided further, That when it shall be 
made to appear, by the affidavit of the claimant, to the satis- 
faction of the executor or administrator and the probate judge, 
that the claimant had no notice, as provided in this act, by 
reason of absence from this territory, it may be presented at 
any time before a decree of distribution is entered. 

Sec. 182. Every claim presented to the administrator shall 
he supported by the affidavit of the claimant that the amount 
is justly due, that no payments have been made thereon, and 
that there are no offsets to the same, to the knowledge of the 
claimant, or other affiant: Provided, that when the affidavit 
is made by any other person than the claimant, he shall set 
forth in the affidavit the reasons it is not made by the claimant. 
The oath may be taken before any officer authorized to ad- 
minister oaths. The executor or administrator shall also re- 
quire satisfactory vouchers, or proofs, to be produced in sup- 
port of the claim. The amount of interest shall be computed 
and included in the statement of the claim, and the rate of 
interest determined: Provided, That no claim which shall 
have been due and payable thirty days prior to the death of the 
deceased, shall bear greater interest than ten per cent. per 
annum, from and after the time of issuing letters. 

Sec. 188. Any probate-judge may present a claim against 
the estate of any deceased person, for allowance, to the exec- 
utor or administrator of such estate; and if the executor or 
administrator allows such claim, he shall, in writing, designate 
some probate judge of an adjoining county; and the probate 
judge, so designated by the executor or administrator, shall, 
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upon the presentation of such claim to him, have the same 
power to allow or to reject it, as he would have if the will had 
been proved or administration granted in his own county; and 
the probate judge presenting such claim; shall, in case of its 
rejection by the executor or administrator, or by such pro- 
bate judge as shall have acted upon it, have the same right to 
sue in @ proper court for its recovery, as other persons have 
when their claims against an estate are rejected. 

Sec. 184. When a claim, accompanied by the affidavit re- 
quired in the preceding section, has been presented to the exec- 
utor or admistrator, he shall endorse thereon his allowance or 
rejection, with the day and date thereof. If he allow the claim 
it shall be presented to the probate judge for his approval, who 
shall in the same manner endorse upon it his allowance or re- 
jection. If the executor or admistrator, or the Judge, refuse or 
neglect to endorse such allowance or rejection, for ten days 
after the claim shall have been presented to him, such refusal 
or neglect may be deemed equivalent to a rejection; and if a 
presentation be made by a notary, the certificate of such notary 
under seal, shall be prima facie evidence of such presentment 
and rejection, and if made by any person other than the 
claimant, or notary, the affidavit of such person to the fact 
shall be prima facie evidence of such presentment and rejection. 
If the claim be presented to the executor or administrator, 
before the expiration of the time limited for the presentation of 
claims, the same may be held valid, though acted upon by 
the executor or administrator, and by the judge, after the 
expiration of such time. 

Sec. 135. Every claim which has been allowed by the 
executor or administrator, and approved by the probate judge, 
shall, within thirty days thereafter, be filed in the probate 
court, and be ranked among the acknowledged debts of the 
estate, to be paid in due course of administration. If the 
claim be founded on a bond, bill, note, or other instrument, 
the origiual instrument shall be presented, and the allowance 
ani approval, or rejection, shall be endorsed thereon, or be 
attached thereto. If the-claim, or any part thereof, be secured 
by a mortgage, or other lien, such mortgage or evidence of 
lien shall be attached to the claim and filed therewith, unless 
the same be recorded in the office of the recorder of the county 
in which the land lies, in which case it shall be sufficient to 
describe the mortgage or lien, and refer to the date, volume 
and page of its record. And in all cases, it shall be permitted 
to the claimant to withdraw his claim from file, on leaving 4 
certified copy, with a ree ipt endorsed thereon by himself or 
his agent. A brief description of every claim filed, shall be 
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entered by the clerk in the register, showing the name of the 
claimant, the amount and character of the claim, rate of interest 
and date of approval: Provided, If such original instrument 
þe lost or destroyed, then in lieu thereof the claimant shall be 
required to file his affidavit, particularly describing such 
instrument, and stating the loss or destruction thereof, upon 
which affidavit the indorsement hereinafter mentioned shall 
be made. 

Sec. 186. When a claim is rejected either by the executor 
or administrator, or probate judge, the holder shall bring suit 
in the proper court against the executor or administrator, 
within three months after the date of its rejection, if it be 
then due, or within three months after it becomes due; other- 
wise the claim shall be forever barred. 

Sec. 187. No claim shall be allowed by the executor or 
administrator, or by the probate judge, which is barred by 
the statute of limitations. 

Src. 188. No holder of any claim against an estate, shall 
maintain any action thereon, unless the claim shall have been 
first presented to the executor or administrator. 

Sec. 189. The time during which there shall be a vacancy 
in the administration, shall not be included in any limitations 
herein prescribed. E 

Sec. 140. If an action be pending against the testator or 
intestate, at the time of his death, the plaintiff shall in like 
manner present his claim to the executor or administrator for 
allowance or rejection, authenticated as required in other 
cases, and no recovery shall be had in the action, unless proof 
be made of the presentments. 

Sec. 141. Whenever any claim shall be presented to any 
executor or administrator, or to the probate judge, and he 
shall be willing to allow the same in, part, he shall state in his 
indorsement the amount he is willing to allow. Ifthe creditor 
refuse to accept the amount allowed in satisfaction of his 
claim, he shall recover no costs in any action which he may 
bring against the executor or administrator, unless he shall 
recover a greater amount than that offered to be allowed. 

Src. 142. The effect of any judgment rendered against 
any executor or administrator, upon any claim for money 
against the estate of his testator or intestate, shall be only to 
establish the claim, in the same manner as if it had been 
allowed by the executor or administrator and the probate 
judge; and the judgment shall be, that the executor or ad- 
ministrator pay, in due course of administration, the amount 
ascertained to be due. A certified transcript of the judgment 
shall be filed in the probate court. No execution shall issue 
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upon such judgment, nor shall it create any lien upon the 
property of the estate, or give to the judgment creditor any 
priority of payment.- 

Szo. 143. When any judgment has been rendered against 
the testator or intestate in his life, no execution shall issue 
thereon after his death; but a certified copy of such judgment 
shall be presented to the executor or administrator, and ba 
allowed and filed, or rejected, as any other claim, but need 
not be supported by the affidavit of the claimant; and, if 
justly due and unsatisfied, shall be paid in due course of ad- 
ministration; Provided, however, that if the execution shall 
have been actually levied upon any property of the deceased, 
the same may be sold for the satisfaction thereof, and the 
officer making the sale shall account to the executor or ad- 
ministrator for any surplus in his hands. The executor or 
administrator may, however, require the affidavit’ of the 
claimant, or other satisfactory proof, that the judgment or 
any portion thereof is justly due and unsatisfied. ; 

Sec. 144. When a judgment has been recovered, with 
costs, against any executor or administrator, the executor or 
administrator shall be individually liable for the costs; but 
they shall be allowed him in his administration accounts, 
unless it shall appear that the suit or proceedings in which 
the costs were taxed shall have been prosecuted or resisted 
without just cause. 

Sec. 145. If the executor or administrator is himself a 
creditor of the testator or intestate, his claim, duly authenti- 
cated by affidavits, shall be presented for allowance or re 
jection to the probate judge; and its allowance by the judge 
shall be sufficient evidence of its correctness. 


Sec. 146. If any executor or administrator shall neglect, 
for two months after his appointment, to give notice to cred- 
itors, as prescribed by this chapter, it shall be the duty of the 
court to revoke his letters. 


Sec. 147. At the same term at which he is required to re- 
turn his inventory, the executor or administrator shall also 
return a statement of all claims against the estate, which shall 
have been presented to him, when required by the cout; 
and from term to term thereafter, shall present a statement 
of claims subsequently presented to him. In all such state- 
ments he shall designate the names of the creditors, the ne 
ture cf each claim, when it became due or will become due, 
and whether it was allowed or rejected by him. 


Sec. 148. No sale of any property of an estate of ade 
ceased person shall be valid unless made under an order 0 
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the probate court, except as otherwise provided in this act or 
other acts. 

Src. 149. All applications for orders of sale shall be by 
petition in writing, in which shall be set forth the facts, 
showing the sale to be necessary; and upon the hearing, any 
person interested in the estate may file his written objections, 
which shall be heard and determined. he 

Szoc. 150. At any time after receiving letters, the executor 
or administrator, or special administrator, may apply to the 
court or judge, for an order to sell the perishable property of 
the estate, and so much other property as may be necessary 
to be sold, to pay the allowance made to the family of the 
deceased. If there be a delay in obtaining such order, such 
property may be sold without an order of sale; Provided, 
That the executor, or administrator, or special administrator, 
shall be held responsible for such property, unless, after 
making a sworn return, and on a proper showing, the court 

_shall approve such sale. If claims against the estate have been 
allowed, and a sale of property shall be necessary for their 
payment, or of the expenses of the administration, the ex- 
ecutor or administrator may also apply for an order to sell so 
much of the personal property as shall be necessary. Upon 
filing his petition, notice of at least five days shall be given 
of the hearing of the application, cither by posting notices, 
or by advertising. He may make a similar application, either 
in vacation or term, from time to time, so long as any per- 
sonal property remains in his hands, and a sale thereof is 
necessary; and if he deem it for the best interest of the es- 
tate, he may, at any time after the filing of the inventory, 
make an application in like manner, and after giving like 
notice, for an order to sell the whole of the personal property 
belonging to the estate. 

Sec. 151. If it appear that a sale is necessary, or for the 
best interest of the estate, the court or judge shall order it to 
be made. In making such sales, the court or judge shall 
order such articles as are not necessary for the support and 
subsistence of the family of the deceased, or are not specially 
bequeathed, to be first sold. Articles so bequeathed shall not 
be sold until the residue of the personal estate has been ap- 
plied to the payment of the debts. 

Src. 152. The sale of personal property shall be made at 
public auction, and after public notice given for at least ten 
days, unless, for good reason shown, the court or probate 
Judge shall order a private sale, or a shorter notice. Public 
sales of such property shall be made at the court house door, 
atthe residence of the deceased, or at some other public place, , 
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to be mentionedim the notice; and no sale shall be made of 
any property which is not present at the time of selling. 

Sec. 158. The notice shall be given by notices posted in 
three public places in the county, or by publication in a news- 
paper, if the judge shall so order, in which shall be specified 
the time and place of the sale. ; 

Src. 154. When the personal estate in the hands of the 
executor or administrator shall be insufficient to pay the al- 
lowance to the family, the debts that may be outstanding 
against the deceased, and the debts, expenses, and charges 
of the administration, the executor or administrator may sell 
the real estate for that purpose, upon order of the probate 
court. : 

Sec. 155. To obtain such order, he shall present a petition 
to the probate court, or to the judge at chambers, setting forth 
the amount of personal estate that has come to his hands, and 
how much thereof, if any, remains undisposed of, the debts 
outstanding against the deceased, as far as the same can be 
ascertained or estimated, the amount due upon the family 
allowance, or that will be due after the same shall have been 
in force for one year, the debts, expenses, and charges of the 
administration already accrued, and an estimate of what vill 
or may accrue during the administration, a description of all 
the real estate of which the testator or intestate died seized, 
or in which he had any interest, or in which the intestate 
estate has acquired any interest, and the condition and value 
of the respective portions and lots, and whether the same be 
community or separate property, the names and ages of the 
devisees, if any, and of the heirs of the deceased; which pe- 
tition shall be verified by the oath of the party presenting the 
same. If the inventory and appraisement on file contain a 
full description of the personal estate of the deceased, and of 
all the real estate of which the testator or intestate died seized, 
or in which he had any interest, or in which the estate had 
acquired any interest, such inventory, by a proper reference, 
may be made a part of the petition, for a description of the 
personal estate, or real estate, or both; and if the same be 
full as to all property, except property subsequently dis- 
covered, or profits subsequently received, such reference may 
be had to the inventory, and the additional property may be 
set forth in the petition. If all the matters above enumer- 
ated cannot be ascertained, the same shall be so stated in the 
petition. 

Src. 156. If it shall appear to the court or judge, by such, 
petition, that it is necessary to sell the whole or some portion 
of the real estate for the purpose mentioned in section one 
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hundred and fifty-four of this act, or any or either of them, 
such petition shall be filed, and an order shall thereupon be 
made, directing all persons interested in the estate to appear 
before the court at a time and place specified, not less than 
four, nor more than ten weeks from the time of making such 
order, to show cause why an order should not be granted to 
the executor or administrator, to sell so much of the real 
estate of the deceased as shall be necessary. 

Sec. 157. A copy of such order to show cause, shall be 
personally served on all persons interested in the estate, at 
least five days before the time appointed for hearing the peti- 
tion, or shall be published at least four successive weeks in 
such newspaper as the court or judge shall order: Provided, 
however, If all persons interested in the estate, shall signify, 
in writing, their assent to such sale, the notice may be dis- 
pensed with. 

Sec. 158. The probate court, at the time and place ap- 
pointed in such order, or at such other time as the hearing 
may be adjourned to, upon satisfactory proof of the due ser- ‘ 
vice or publication of a copy of the order, by affidavit, or 
otherwise, or upor filing the consent in writing, to such sale, 
of all parties interested, shall proceed to the hearing of such 
petition; and, if such consent be not filed, shall hear and ex- 
amine the allegations and proofs of the petitioners, and of all 
persons interested in the estate who may oppose the application. 

Sec. 159. If any of the devisees or heirs of the deceased 
are minors, and have a general guardian in the county, a copy 
of the order shall be served upon the guardian, at least ten 
days before the actual hearing. If they have no guardian, 
the court or judge shall, at the time of filing the petition, or 
before proceeding to act upon the petition, appoint some dis- 
interested person their attorney, for the sole purpose of ap- 
pearing for them, and taking care of their interest in the 
proceedings. The court may also, upon the hearing, if it be 
deemed necessary, appoint such attorney for the heirs or 
devisees, if they are unrepresented, whether minors or other- 
wise, and may likewise, appoint an attorney for the creditors, 
if they are unrepresented. If such guardian of the minors, 
or such attorney for minors, or others, appear on the hearing, 
such appearance shall be evidence of service of notice upon 
such guardian or attorney. 

Sec. 160. The executor or administrator may be examined 
on oath, and witnesses may be examined by either party, and 
process to compel their attendance and testimony may be 
issued by the probate judge, in the same manner and with like 
effect as in other causes. 
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Sec. 161. If it shall appear to the court that it is necessary 
to sella part of the estate, real or personal, and that by a sale 
of such part, the residue of the estate, or some specific part 
or piece thereof, would be greatly injured or diminished, or 
subject to.expenses, or rendered unprofitable, the court may 
authorize the sale of the whole estate, or of such part thereof 
as may be judged necessary, and best for the interest of all 
concerned. 

Sec. 162. If the court shall be satisfied, after a full hearing 
upon the petition, and an examination of the proofs and alle- 
gations of the parties interested, that a sale of the whole, or 
some portion of the real estate, is necessary for any of the 
causes mentioned in sections one hundred and fifty and one 
hundred and fifty-four of this act, or if such sale be assented 
to by ali the persons interested, an order of sale shall be made, 
authorizing the executor or administrator to sell the whole, 
or so much, and such parts of the real estate described in the 
petition, as the court shall judge necessary or beneficial. 

Sec. 163. The order shall specify the lands to be sold, and 
the terms of sale, which may be either for cash, or on a credit 
not exceeding one year, payable in gross or installments, with 
interest, as the court may direct. The tract or tracts of land 
may be sold in one parcel, or in subdivisions, as the executor 
or administrator shall judge most beneficial to said estate 
unless the court shall otherwise direct. „If it appears that any 
part of such real estate has been devised, and not charged in 
such devise with the payment of debts or legacies, the court 
shall order that part descended to heirs to be sold before that 
so devised. Every such sale shall be ordered to be made at 
pe auction, unless, in the opinion of the court, it would 

enefit the said estate to sell the whole, or some part of such 
real estate at private sale, in which case the court, if the same 
is asked for in the petition, may order or direct such real es- 
tate, or any part thereof, to be sold at either public or private 
sale, as the executor or administrator shall judge to be most 
beneficial for said estate. Ifthe executor or administrator 
shall neglect or refuse to make a sale, under the order of sale, 
he may be compelled to proceed to sell by order of the court, 
made on motion, after due notice, by any party interested. 

Sec. 164. If the executor or administrator shall neglect to 
apply for an order of sale, whenever it may be necessary, any 
person interested in the estate may make application therefor, 
in the same manner as the executor or administrator, and no- 
tice thereof shall be given to the executor or administrator 
before the hearing. The petition of such applicant shall con- 
tain as many of the matters set forth in section one hundre 
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and fifty-five of this act as he can ascertain, and the decree of 
gale shall fix the period of time within which the executor or 
administrator shall make the sale. 

Sec. 165. Upon making such order mentioned in the last 
section, a certified copy of the order shall be delivered by 
the court, or the clerk, to the executor or administrator, who 
shall be thereupon authorized and required to’sell the’ real 
estate as directed. 

Sec. 166. When a sale is ordered, notice of the time and 
place of holding the same shall be posted up in three of the 
most public places in the county in which the land is situated, 
and shall be published in a newspaper, if there be one printed 
in the same county, and if there be none, then in such paper 
as the court may direct, for three weeks successively next be- 
fore such sale, in which notice the land. and tenements to be 
sold shall be described with common certainty. l j 

Sec. 167. Such sale shall be made in the county where the 
land is situated, but where the tract of land is situated in two 
or more counties, it may be sold in either of said counties. 
The sale shall be made between the hours of nine o’clock in 
the morning and the setting of the sun on the same day, and 
shall be made at public auction, unless the court shall have 
ordered the real estate, or some part thereof, to be sold either 
at public or private sale; but the same shall not be sold fat 
private sale, until after notice of the time and place and terms 
of such sale shall have been given according to law, as in cases 
of sales at public auction; nor shall such sale, at private sale, 
be made unless the real estate to be sold shall have been ap- 
praised within a year previous to the time of such sale; nor 
shall the same be sold at private sale for more than ten per 
cent. less than the appraised value thereof. If said real estate 
has not been so appraised, or if the court shall be satisfied that 
the appraisement is too high or too low, appraisers shall be ap- 
pointed, and they shall make an appraisement thereof in the 
same manner as in the case of the appraisement of the 
inventory. 

Sec. 168. The executor or administrator shall, when the 
sale is made upon a credit, take the note or notes of the pur- 
chaser for the purchase money, with a mortgage on the pro- 
perty to secure their payments. 

, Sec. 169. The executor or administrator making any sale 
of any real estate, shall, at the next term of the court there- 
after, after making any such sale, upon notice of at least ten 
days, to be given in such manner as the court or judge may 
. direct, make a return of his proceedings to the probate judge, 
who shall examine the same, and if he shall be of opinion 
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that the proceedirigs were unfair, or that the sum bid is dispro- 
portionate to the value, and that a sum exceeding such bid at 
least ten per cent. exclusive of the expenses of a new sale, 
may be obtained, he shall vacate such sale, and direct another 
to be had, of which notice shall be given, and the sale shall be 
in all respects conducted as if no previous sale had taken 
place: Provided, That if an offer of ten per cent. or more, ex- 
clusive of the expenses of a new sale, be made to the court in 
writing by a responsible person, it shall be ini the discretion 
of the court to accept and confirm the sale to such person, or 
to order a new sale. 

Sec. 170. When the return of the sale is made and filed, 
any person interested in the estate may file written objections 
to the confirmation of the sale, and they may be heard on said 
first day of the term subsequent to the sale, or any subsequent 
day to which the matter may be continued, or upon any day 
that may be fixed by the order of the court or judge, and may 
produce witnesses in support of his objections. 

Sec. 171. If it appear tothe court thatthe sale was legally 
made and fairly conducted, and that the sum bid was not dis- 
proportionate to the value of the property sold; or, if dispro- 
portionate, that a greater sum, as above specified, cannot be 
obtained; or if.the advance bid mentioned in section one 
hundred and sixty-seven of this act be made and accepted by the 
court, the court shall make an order confirming the sale, and 
directing conveyances to be executed; and such sale from that 
time shall be confirmed and valid, and a certified copy of the 
order authorizing the sale and of the order confirming the 
same and directing conveyances to be executed, shall he re- 
corded in the office of the recorder of the county within which 
the land sold is situated; Provided, That if, after such con- 
firmation, the purchaser shall neglect or refuse to comply with 
the terms of sale, the court may, on motion of the executor 
or administrator, and after notice to the purchaser, order a 
new sale of the property sold to such purchaser. If the 
amount realized on such re-sale do not cover the bid and the 
expenses of the previous sale, such purchaser shall be liable 
for the deficiency. 

Sec. 172. Such conveyances shall thereupon be executed 
to the purchaser by the executor or administrator. They shall 
refer to the orders of the probate court authorizing and con- 
firming the sale of the property of the testator or intestate, 
and directing conveyances thereof to be executed, and to the 
record of such orders in the office of the county recorder, 
either by the date of such recording or by the ‘date and volume 
and page of such record; and such reference shall have 
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the same effect as if the said orders were at large inserted in 
the conveyance. The conveyances so made shall be deemed 
to convey all right, title and interest and estate of the testator 
or intestate in the premises at the time of his death. When, 
however, by operation of law or otherwise, the estate shall 
have acquired any right, title or interest in the premises, other 
than, or in addition to, that of the testator or intestate, at the 
time of his death, such right, title or interest shall also be 
passed by such conveyances, 

Src. 178. Before any order is entered confirming the sale, 
it shall be proved to the satisfaction of the court that notice 
was given of the sale as herein prescribed, and the order of 
confirmation shall state that such proof was made. 

Sec. 174. If, at the time appointed for the same, the exec- 
- utor or administrator shall deem it for the interest of all per- 
sons concerned therein, that the sale shall be postponed, he 
may adjourn the same from time to time, not exceeding in all 
three months. 

Sec. 175. In case of the adjournments, notice thereof shall 
be given by a public declaration at the time and place first 
appointed for the sale; and if the adjournment be fer more 
than one day, further notice shall be given by posting notices, 
in three or more public places in the county where the land is 
situated, or publishing the same, or both, as time and circum- 
stances will admit. : 

Sec. 176. When a testator shall have given any legacy by will 
that is effectual to pass or charge real estate, and his goods, 
chattels, rights and credits shall be insufficient to pay a legacy 
together with his debts and charges of administration, the 
executor or administrator, with the will annexed, may obtain 
an order to sell his real estate for that purpose, in the same 
manner, and upon the same terms and conditions, as are 
T ked in this act in case of a sale forthe payment of his 

ebts, 

Sec. 177. If the testator shall make provision by his will, 
or designate the estate to be appropriated for the payment of ~ 
his debts, the expenses of administration, or family expenses, 
they shall be paid according to the provisions of the will, and 
out of the estate thus appropriated, so far as the same may be 
sufficient. 

Sec. 178. When such provision has been made, or any pro- 
perty directed by the will to be sold, whether the payment of 
debts or expenses, or for any other purpose, the executor ‘or 
administrator, with the will annexed, may proceed to sell, 
without the order of the probate court, but he shall be bound 
asan adminstrator to give notice of the sale, and to return. . 
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accounts thereof tò the court, and to proceed in making the 
sale in all respects as if it were made under the order of the 
court, unless there are special directions given in the will, in 
which case he shall be governed by such direetions. But in 
all cases, no sale shall be valid unless confirmed by the court, 
under the rules prescribed in cases of sales of real estate by 
an administrator; and before granting such confirmation, the 
court may require security, as in cases of sales of land by an 
administrator. 

Sec. 179. If the provision made by the will, or the estate 
appropriated, be not sufficient to pay the debts and expenses 
of administration and family expenses, such part of the estate 
as shall not have been disposed of by the will, if any, shall be 
eppronnieiet for that purpose, according to the provisions of 

is act. - 

Src. 180. The estate, real and personal, given by will to 
any legatees or devisees, shall be held liable to the payment of 
debts, expenses of administration and family expenses, in 
proporiion to the-value or amount of the several devises or 
egacies, except that specified devises or legacies may be ex- 
empted, if it shall appear to the court necessary to carry into 
effect the intention of the testator, if there shall be other 
sufficient estate. _ 

Src. 181. When the estate given by any will has been sold 
for the payment of any debts and expenses, all the devisees 
and legatees shall be liable to contribute according to their 
respective interests, to any devisee or legatee from whom the 
estate devised to him may have been taken for the payment of 
debts or expenses; and the probate court, when distribution is 
made, shall, by decree for that purpose, settle the amount for 
the several liabilities, and decree how much each person shall 
contribute. 

Sec. 182. Ifa deceased person, at the time of his death, 
was possessed of a contract for the purchase of lands, his in- 
terest in such land, and under such contracts, may be sold on 
the application of his executor or administrator, in the same 
manner as if he had died seized of such land, and the same 
proceedings may be had for that purpose as are prescribed in 
this act, in respect to lands of which he died seized, except as 
hereinafter provided. 

Sec. 183. Such sale shall be made subject to all payments 
that may hereafter become due on such contracts; and if there 
beany such payments thereafter to become due, such sale 
shall not be ¢contirmed by the probate judge, until the pur- 
chasers shall execute a bond to the executor or administrator 
for his benefit and indemnity, and for the benefit and indem- 


PROBATE PRACTICE ACT.” 863 


nity of the persons entitled to the interest of the deceased in 
the lands so contracted for, in double the whole amount of 
payments thereafter to become due on such contract, with such 
sureties as the probate judge shall approve. 

Sec. 184. Such bond shall be conditioned that the pur- 
chaser will make all payments for such land tt.at shall become 
due after the date of such sale, and will indemnify the exeeutor 
or administrator, and the persou so entitled, against all de- 
mands, costs, charges and expenses, by reason of any covenant 
or agreement contained in such contract; butif there be no 
payments thereafter to become due on such contract, no bond 
shall be required of the purchaser. 

Sec. 185. Upon the confirmation of such sale, the executor 
or administrator shall execute to the purchaser an assignment 
of the contract, which assignment shall vest in the purchaser, 
his heirs and assigns, all the right, title and interest of the 
persons entitled to the interest of the deceased in the lands 
sold at the time of the sale, and such purchaser shall have the 
same rights and remedies against the vendor of such land as 
the deceased would have had if he were living. 

Sec. 186. When any saleis made by an executor or ad- 
ministrator, pursuant to the provisions of this act, of land 
subject to any mortgage or lien, which is a valid claim against 
the estate of the deceased, the purchase money shall be ap- 
plied, after paying the necessary expenses of the sale, first to 
the payment and ratification of the mortgage or lien, and the 
residue in due course of administration. Such application of 
the purchase money to the satisfaction of the mortgage or 
lien, shall be made without delay; and the land shall remain 
subject to such mortgage or lien, until the purchase money 
shall have been actually so applied: Provided, however, That 
when it shall be shown to be necessary, the court may direct 
that sufficient of the purchase money be retained to meet such 
portions of the family allowance and charges, and expenses of 
administration, as may properly be required from the holder 
of such claims. Such reservation of a portion of the purchase 
money shall not prevent the discharge of the mortgage or lien, 
and no lien against any estate shall he affected by the statute 
of limitations, pending the proceedings for the settlement of 
such estate. 

Bec. 187. In all cases in which land is sold by an executor 
or administrator, the necessary expenses of the sale shall first 
be paid out of the proceeds. ` ' 

Sec. 188. If there be any neglect or misconduct in the 
proceedings of an executor in relation to any sale, by which 
y person interested in the estate shall suffer damages, the 
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party aggrieved may recover the same ina suit upon the bond 
of the executor or administrator, or otherwise, as the case may 
require, `x 

Sec, 189. An executor or administrator, who shall fraud- 
ulently sell any real estate of his testator or intestate, contrary 
to the provisions of this act, shall be liable in double the value 
of the land sold, as damages, to be recovered in an action by 
the person haying an estate of inheritance therein. 

Sec. 190. No action for the recovery of any estate, sold by 
an executor or administrator under the provisions of this act, 
shall be maintained by any heir, or other person claiming un- 
der the deceased testator or intestate, unless it be commenced 
within three years next after the sale. 

Sec. 191. The preceding section shall not apply to minors, 
or others, under any legal disability to sue at the time when 
the right of action shall first accrue; but all such persons may 
commence such action at any time within three years after the 
removal of the disabili 

Sec, 192. Whenever. asale has been made by an executor 
or administrator of any property of the estate, real or personal, 
it shall be his duty to return to the probate court, at its next 
term thereafter, an account of sales, verified by his affidavit. 
If he neglects to make Such return, he may be punished by 
attachment, or his letters may be revoked, one day’s notice 
having been first given him to appear and show cause why 
such attachment should not issue, or such revocation should 
not be made. -— 

Sec. 193. No executor or administrator shall, directly or 
indirectly, purchase any property of the estate he represents. 


YIL—OF THE POWERS“AND DUTIES OF THE EXECUTOR 
AND ADMINISTRATOR, AND OF THE MANAGE- 
MENT OF THE ESTATE. 


Sec. 194. To take possession of, may sue and be sued for recovery of. 
196. May sne for trespass. — 
193. Parnership interest to be appraised. 
199 Action on bond of, who to join in action. 
201. Debts compounded. 
202. Recovery of property fraudulently disposed of by the testator. 
204. Disposition of, so recovered. 


Sec. 194. “The executor or administrator shall take into his 
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ossession all the estate of the deceased, real and personal, 
and shall collect all debts due to the deceased. 

Src. 195. Actions for the recovery of any property, real 
or personal, or for the possession, and all actions founded upon 
contracts, may be maintained by and against executors and 
administrators, in all eases in which the same might have been 
maintained by or against their respective testators or intestates. 

Sec. 196. Executors and administrators may maintain ac- 
tions against any person who shall have wasted, destroyed, 
taken or carried away, or converted to his own use, the goods 
of their testator or intestate in his lifetime. They may also 
maintain actions for trespass committed on the real estate of 
the decesed in his lifetime. ; 

Seo. 197. Any person, or his personal representatives, 
shall have action against the executor or administrator of any 
testator or intestate, who in his lifetime shall have wasted, de- 
stroyed, taken or carried away, or converted to his own use, 
the goods or chattels of any such person, or committed any 
trespass on the real estate of such person. 

Sec. 198. When there was any partnership existing be- 
tween the testator or intestate at the time of his death, and 
any other person, the surviving partner shall have the right 
to continue in possession of the effects of the partnership, 
and to settle its business, but the interest of the deceased shall 
be included in the inventory, and appraised as other property. 
The surviving partner shall proceed to settle the affairs of the 
partnership without delay, and shall account with the executor 
or administrator, and pay over such balance as may from time 
to time be payable to him in right of his testator or intestate. 
Upon the application of the executor or administrator, the 
probate judge may, whenever it may appear necessary, order 
the surviving partner to render an account, and in case of neg- 
lect or refusal, may, after notice, compel it by attachment. 
And the executors or administrators may maintain against 
him any action which his testator or intestate could have 
maintained. 

Sec. 199. Any administrator may, in his own name, for 
the use and‘ benefit of all parties interested in the estate, 
maintain actions on the bond of the executor, or of any former 
administrator of the same estate. 

Sec. 200. In actions brought by or against executors, it 
shall be necessary to join those as parties to whom letters 
shall have been issued and who have not qualified. 

Sec. 201, Whonever a debtor of a deceased person shall 
be unable to pay all his debts, the executor or administrator, 
with the approbation of the probate court or judge, may com- 
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pound with him and give him a discharge, upon receiving a 
fair and just dividend of his effects. A. compromise may also 
be authorized when it shall appear to be just and for the best 
interest of the estate.  -—- 

Sec, 202. When there shall be a deficiency of assets in the 
hands of an executor or administrator, and when the deceased 
shall in his life time have conveyed any real estate, or any 
rights and interest therein, with intent to defraud his credi- 
tors, or to avoid any right, debt or duty of any person, or 
shall have so conveyed such estate that by law the deeds or 
- conveyances are void as against creditors, the executor or ad- 

miinistrator may, and it shall be his duty to commence and 
prosecute to final judgment any proper action for the recovery 
of the same; and may retover for the benefit of the creditor 
all such real estate, so fraudulently conveyed; and may, also, 
for the benefit of the creditors, sue and recover all goods, 
chattels, rights or credits which may have been so fraudulently 
conveyed by the deceased in his lifetime, whatever may have 
been the manner of such fraudulent conveyance. g 

Sec. 203. No executor or administrator shall be bound to 
sue for such estate, as mentioned in the precceding section, 
for the benefit of the creditors, unless on application of cred- 
itors of the deceased; nor unless the creditors making the 
’ application shall pay such part of the costs and expenses, or 
give such security to the executor or administrator thereof 
as the probate judge shall direct. . 

Sec. 204. Al real estate so recovered shall be sold for the 
payment of debts, in the same manner as if the deceased had 
died seized thereof, upon obtaining an order therefor from the 
probate court; and the proceeds of all goods, chattels, rights 
and credits so recovered shall be appropriated in payment of 
the debts of the deceased, in the same manner as other pro- 
perty in the hands of the executor or administrator. 


ee 
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VIIL—CONVEYANCE OF REAL ESTATE BY EXECUTORS 
AND ADMINISTRATORS IN CERTAIN CASES. 


Sec. 205. Contracts for sale to be completed, petition for, hearing of. 
20%. Order to execnte conveyance. 
209. Appeal from order. 
210. Petition dismissed. 
211. Effect of conveyance. 
212. Effect of recording décree, enforcing the same. 
214. Death of party to whom conveyance is made. 
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Src. 205. When any person who is bound by contract, in 
writing, to convey any real estate, shall die before making the 
conveyance, the probate court may make a decree, authorizing 
and directing the executor or administrator to convey such 
real estate to the person entitled thereto, in all cases where 
such deceased person, if living, might be compelled to make 
such conveyance. : 

Src. 206. On the presentation of a petition by any person 
elaiming to be entitled to such conveyance from any executor 
or administrator, setting forth the facts upon which such claim 
is predicated, the probate judge shall appoint a time and place 
for hearing such petition, which shall be at a regular term of 
the court; and shall order notice of the pendency thereof, and 
of the time and place of heariug, to be published at least four 
successive weeks before such hearing, in such newspaper in 
this territory as he may designate. 

Sec. 207. At the time and place appointed for such hear- 
ing, or at such other time as the same may be adjourned to, 
upon proof, by affidavit or otherwise, of the due publication 
of the notice, the court shall proceed to a hearing; and all 
persons interested in the estate may appear and contest such 
petition, by filing their objections, in writing; and the court 
may examine, on oath, the petitioner and all who may be pro- 
duced before him for that purpose. 

Sec. 208. After a full hearmg upon such petition and 
objections, and examination of the facts and circumstances of 
the claim, if the court be satisfied that the petitioner is 
entitled to a conveyance of the real estate described in his 
petition, the court shall make a decree authorizing and direct- 
ing the executor or administrator to execute a conveyance 
thereof to the petitioner. 

Sec. 209. Any person interested may appeal from such 
decree to the district court for the same county, as in other 
cases; but if no appeal be taken from such decree within the 
time limited therefor by law, or if such decree be affirmed on 
appeal, it shall be the duty of the executor or administrator 
to execute the conveyance according to the directions con- 
tained in the decree; and a certified copy thereof shall be 
recorded with the deed, in the office of the recorder, in the 
county where the lands lie, and shall be evidence of the cor- 
tectness of the proceedings and;of the authority of the ex- 
ecutor or administrator to make the conveyance. 

Sec. 210. If, upon a hearing in the probate court, as 
herein before provided, the court shall doubt the right of the 
petitioner to have a specific performance of the contract, the 
court shall dismiss the petitioner, without prejudice to the 


868 PROBATE PRACTICE AUT. 


rights of the petitioner, who may, at any time within six 
months thereafter proceed inthe district court to enforce a, 
specifie performance. 

Src. 211. Every conveyance made in pursuance of a de- 
cree of the probate court, asprevided in this chapter, shall be 
effectual to pass the estate contracted for as fully as if the 
contracting party himself was still living and then executed 
the conveyance. rs 

Src. 212. <A copy of the deeree for a conveyance made by 
the probate court, and duly certified and recorded in the 
office of the recorder of the cvunty where the lands lie, 
shall give the person entitled to the conveyance a right to 
the possession of the lands contracted for, and to hold the 
same according to the terms of the intended conveyance, in 
m manner as if they had been conveyed in pursuance of the 

ecree. 

Sec. 218. The recording of any decree, as provided above, 
shall not prevent the court making such decree from enforcing 
the same by other process. 

Sec. 214. If the person to whom the conveyance was to 
be made shall die Lefore the commencement of the proceed- 


K 


ings, according to the provisions of this chapter, or before the 
completion of the conveyance, any person who ‘would have 
been entitled to the estate under him as heir, devisce, or 
otherwise, in case the conveyance had been made according 
to the terms of the contract, or the executor or administrator 
of such deceased person, for the benefit of the person so en- 
titled, may commence such proceedings, or may prosecute 
the same, if already commenced, and the conveyance shall 
be so made as to vest the estate in the same person who would 
have been entitled to it, or in the executor or administrator 


for their benefit. L 


IX.—ACCOUNTS TO BE RENDERED BY EXECUTORS AND 
ADMINISTRATORS, AND PAYMENT OF DEBTS. 


Sec. 215. Executor when personally liable for. 
216. Executor with what chargeable. 
217. Executor no profit or loss to. 
218. Uncollected debts, compensation of executor. 
220. Not to purchase claims against estate. 
221. Commission in lieu of compensation. 
222. Accounts, citation for. 
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Bec. 224. Exhibit of receipts, citation for, objection. 
227. Attachment for disobeying citation. 
223. Account, when to be rendered, what to prohibit. 
229. Account after authority is revoked. 
230. Revocation for failure to account. 
231. Vouchers for all payments. 
232. Items less than twenty dollars excepted. 
233. Notice of settlement, exceptions to account. 
235. Minor to have guardian. 
236. Referees to be appointed, settlement to be conclusive. 
288. Proof of notice of settlement. 
239. Debts, order in which paid, preference to mortgage. 
241. Dividend, insufficient estate, faneral expenses. 
243. Order for payment of creditors, disputed claims. 
245. Executor liable after decree for payment. 
246. Claims not included in order for payment. 
447. Payment of legacies and distribution, final account. 
449. Proceedings on neglect to render. 


Sec. 215. No exeeutor or administrator shall be charge- 
able upon any special promise to answer damages or to pay 
the debts of the testator or intestate out of his own estate, 
unless the agreemtnt for that purpose, or some memorandum 
or note thereof, is in writing, and signed by such executor or 
administrator, or by some other person by him thereunto 
specially authorized. 

Sec. 216. Every executor or administrator shall be charge- 
able in his account with the whole of the estate of the de- 
ceased, whivh may come to his possession, at the value of the 
appraisement contained in the inventory, except as provided 
in the following sections, and with all the interest, profit, and 
Income of the estate. 

Sec. 217. He shall not make profit by the increase, nor 
suffer loss by the decrease or destruction, without his fault, 
ot any part of the estate. He shall account for the excess 
when he shall sell any part of the estate for more than the 
appraisement, and if any shall be sold for less than the ap- 
praisement, he shall not be responsible for the loss, ifthe sale 
has been justly made. 

Src. 218. No executor or administrator shall be account- 
able for any debts due to the deceased, if it shall appear that 
they remain uncollected without his fault. 

Src. 219, He shall be allowed all necessary expenses in 
the care, management and settlement of the estate, and for 
his services such fees as the law provides; but when the de- 
ceased shall, by his will, make some other provision for the 
compensation of his executor, that shall be deemed afull com- 
pensation for his services, unless he shall, by a written instru- 
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ment, filed in the’ probate court, renounce all claim for com- 
pensation provided by the will. 

Sec, 220. No administrator or executor shall purchase any 
claim against the estate he represents; and if he shall have 

aid any claim for less than its rominal value, he shall only 
e entitled to charge in his account so much as he shall have 
actually paid. - 

Sec. 221. When no compensation shall have been provided 
by the will, or the executor shall renounce all claim thereto, 
he shall be allowed compensation upon the amount of the 
whole estate accounted for by him, as follows: For the first 
thousand dollars, at the rate of seven per cent.; for all above 
that sum, and not exceeding ten thousand dollars, at the rate 
of five per cent.; for all above that sum at the rate ot four per 
cent., aud the same commiasion shall be allowed to admin- 
istrators. In all cases such further allowance may be made 
as the probate judge may deem just and reasonable for any 
extraordinary service not required by an executor or admin- 
istrator in the common course of his duty: Provided, The 
total amount of such allowances shall not exceed the amount 
of commission allowed by this section. 

Sge. 222. At the third term of the court after his appoint- 
ment, and thereafter at any time when required by the court, 
either upon his own motion or upon the application of any 
person interested in the estate, the executor or administrator 
shall render, for the information of the court, an exhibit under 
oath, showing the amount of money received and expended 
by him, the amount of all claims presented against the estate, 
and the names of the claimants, and all other matters neces- 
sary to show the condition of its affnirs. 

Sec. 223. Ifthe executor or administrator fail to render 
an exhibit at the third term of the court, it shall be the duty 
of the judge to cause a citation to be issued requiring him to 
appear and render it. an 

Sec. 224, Any person interested in the estate may, at any 
time before the final settlement of accounts, present his pe- 
tition to the probate judge, praying that the executor or ad- 
ministrator be required to appear and render such exhibit, 
setting forth the facts, showing that it is necessary and propet 
that such an exhibit should be made. 

Src. 225. If the judge be satisfied, either from the oath 
of the applicant, or from any other testimony that may be 
offered, that the facts alleged are true, and shall consider the 
showing of the applicant sufficient, he shall direct a citation 
to he issued to the executor or administrator, requiring him 
to appear at some day to be named in the citation, which 
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shall be during a term of the court, and render an exhibit as 
prayed for. 

Sec. 226. When an exhibit is rendered by an executor or 
administrator, any person interested may appear, and, by 
objection, in writing, contest any account or statement therein 
contained. The court may examine the executor or admin- 
istrator, and ifhe has been guilty ofnegligerice, or has wasted, 
or embezzled, or mismanaged the estate, his letters shall be 
revoked. 

Sec. 227. If any executor or administrator neglect or re- 
fuse to appear and render an exhibit, after having been duly 
cited, an attachment may be duly issued against him, or his 
letters may be revoked, in the discretion of the court. 

Src. 228. Every executor or administrator shall render a 
full account and report of his administration upon the ex- 
piration of one year from the time of his appointment. If he 
fail to present his account, it shall be the duty of the court or 
judge to compel the rendering of such account by attach- 
ment, and any person interested in the estate may apply for 
and obtain an attachment, but no attachment shall issue un- 
less a citation hasbeen first issued and returned, requiring the 
executor or administrator to appear and show cause why an 
attachment should notissue. Every account rendered shall 
exhibit not only the debts which may have been paid, but 
also a statement of all debts which have been duly presented 
and allowed during the period embraced in the account. 

Sec. 229. Whenever the authority of an executor or admin- 
istrator shall cease or be revoked for any reason, he may be 
cited to account before the probate court, at the instance of 
the person succeeding to the administration of the same es- 
tate, In like manner as he might have been cited by any 
person interested in the estate during the time he was executor 
or administrator. 

Src. 230. If the executor or administrator resides out of 
the county, or absconds, or conceals himself so that the 
citation cannot be personally served, and shall neglect to 
render an account within thirty days after the time above 
prescribed, or if he shall neglect to render an account within 
thirty days after being committed where the attachment has 
been executed, his letters shall be revoked. 

Src. 231. In rendering his account the executor or ad- 
Ministrator shall produce vouchers for all charges and expenses 
Which he shall have paid, which vouchers shall be filed and 
remain in the court; and he may be examined on oath, 
touching such payments, and also touching any property and 
effects of the deceased, and the disposition thereof. Wher 


~~ 
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any such vouchers shall be required for other purposes, it may 
be withdrawn on leaving a certified copy on file; if any 
voucher be lost, or for other good reason the same cannot be 
produced on settlement, the payment may be proved by the 
oath of any competent witness. 

Sxc, 232. On the settlement of his account, he may be al- 
lowed any item of expenditure not exceeding twenty dollars, 
for which no voucher is produced, if such item be supported 
by his own oath positive to the fact of payment, specifying 
where and to whom the payment was made, and if such oat 
be uncontradicted; but such allowance, in the whole, shall not 
exceed five hundred dollars for payment in behalf of any, one 
estate. = 

Sec. 233. When any account is rendered for settlement, 
the court-or judge shall appoint a day for settlement thereof; 
the clerk shall thereupon give notice thereof, by causing no- 
tices to be posted in at least three public places in the county, 
The notice shall set forth the name of the estate, and of the 
executor or administrator, and the day appointed for the set- 
tlement of the account, which shall be on some day of a term 
of court. The court or probate judge may order such further 
notice to be given as he may deem proper. 

Sec. 234. On the day appointed, or any subsequent day to 
which the hearing may be adjourned by the court, any person 
interested in the estate may appear and file his exceptions in 
writing to the account, and contest the same. 

Sec. 235, Ifthere be any minor interested in the estate, who 
has no legally appointed guardian, the court shall appoint some 
disinterested person to represent him, who, on behalf of the 
minor, may contest the account as any other person having an 
interest might contest it, and who shall be allowed by the court 
for his services a reasonable compensation. The court shall 
also, if it deems it necessary, appoint an attorney to represent 
the absent heirs and devisees. All matters, including allowed 
claims not passed upon on the settlement of any former 3e- 
count, or on rendering an exhibit, or on making a decree of 
sale, may be contested by the heirs for cause shown. 

Src. 236. The hearing and allegations of the respective 
parties may be adjourned from time to time, ag shall be neces- 
sary, and the court may appoint one or more referees to ex- 
amine the accounts and make report thereon, subject ta con- 
firmation, and may allow a reasonable compensation to such 
referees, to be paid out of the estate of the deceased. 

Sec. 287. Thesettlement of the account, and the allowance 
thereof by the court, or upon appeal, shall be conclusive 
dgainst all persons in any way interested in the estate, saying 
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however, to all persons laboring under any legal disability, 
their rights to proceed against the executor or administrator, 
either individually or upon his bond, within two years after 
their respective disabilities shall cease; and, in any action 
brought by any such person, the allowance and settlement 
of the account shall be deemed presumptive evidence of its 
correctness. E 

Seo. 238. The account shall not be allowed by the court 
until it be first proved that the notice has been given as re- 
quired by this chapter, and the decree shall show that such 
proof was made to the satisfaction of the court, and shall be 
conclusive evidence of the fact. 

Sec. 239. The debts of the estate shall be paid in the fol- 
lowing order: First. Funeral expenses. Second. The ex- 
penses of the last sickness. Third. Debts having preference 
by the laws of the United States. Fourth. Judgments ren- 
dered against the deceased in his lifetime, and mortgages in 
the order of their date. Fifth. All other- demands against 
the estate. 

Sec. 240. The preference given in the preceding section to 
à mortgage, shall only extend to the proceeds of the property 
mortgaged. If the proceeds of such property be insufficient 
to pay the mortgage, the part remaining unsatisfied shall be 
classed with other demands against the estate. 

Sec. 241. If the estate be insufficient to pay all the debts 
of any one class, each creditor shall be paid a dividend in pro- 
portion to his claim; and no creditor of any one class shall 
receive any payment until all those of the preceding class shall 
be fully paid. 

Src, 242, It shall be the duty of the executor or adminis- 
trator, as soon as he has sufficient funds in his hands, to pay 
the funeral expenses, and the expenses of the last sickness, and 
the allowance made to the family of the deceased; and he 
may retain in his hands the necessary expenses of administra- 
tion, but he shall not be obliged to pay any other debt, or any 
legacy, until, as prescribed in this act, the payment has been 
ordered by the court. 

Sro. 248. Upon the settlement of the actounts of the ex- 
ecutor or administrator, at the end of the year, as required in 
this chapter, the court shall make an order for the payment of 
the debts, as the circumstances of the case shall require. If 
there be not sufficient funds in the hands of the executor or 
administrator, the court shall specify in the decree the sum to 
be paid to each creditor. If the whole property of the estate 
be exhausted by such payment or distribution, such account 
shall be considered as a final account, and the executor or ad- 
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e 
ministrator shall beentitled to his discharge, on producing and 
filing the necessary vouchers and proofs, showing that such 
payments have been made, and that he has fully complied with 
the decree of the court. 

Sec. 244. If there is any claim not due, or any contingent 
or disputed claim against the estate, the amount thereof, or 
such part of the same as the holders would be entitled to if 
the claim were due, or established, or absolute, shall be paid 
into the court, where it shall remain, to be paid over to the 
party when he shall become entitled thereto, or if he fail to es- 
tablish his claim, to be paid over or distributed, as the circum- 
stances of the estate require: Provided, That if any creditor 
whose claim has been allowed, but is not yet due, shall appear 
and assent to a deduction therefrom of the legal interest for 
the time. the claim has yet to run, he shall be entitled to be 
paid accordingly. 

Src. 245. “Whenever a decree shall be made by the probate 
court for the payment of creditors, the executor or adminis- 
trator shall be personally liable to each creditor for his claim, 
or the dividend thereon, and execution may be issued on such 
decree, as upon a judgment in the district court in favor of 
each creditor, and the same proceeding may be had under such 
execution as if it had been issued from the district court. 
The executor or administrator shall also be liable on his bond 
to each creditor. 

Sec. 246. When the accounts of the executor or adminis- 
trator have been settled, and an order made for the payment 
of debts and distribution of the estate, no creditor whose 
claim was not included in the order of payment, shall have 
any right to call upon the ereditors who have been paid, or 
upon the heirs, devisees, or legatees, to contribute to the pay- 
ment of his claim; but if the executor or administrator shall 
hare failed to give notice to the creditors, as prescribed by this 
act, such creditor may recover on the bond of the executor or 
administrator the amount of his claim, or such part thereof as 
he would have been entitled to had it been allowed: Provided, 
That this section shall not apply to any creditors whose claim 
was not due ten months before the day of settlement, or 
whose claim was contingent and did not become absolute ten 
months before such day. 

Sec. 247, If the whole of the debts shall have been paid 
by the first distribution, the court shall proceed to direct the 
payment of legacies, and the distribution of the estate, among 
the heirs, legatees, or other persons entitled, as provided im 
the next chapter; but if there be debts remaining unpaid, or 
if, for other reason, the estate be not in a proper condition to 
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be closed, the court shall give such extension of time as may 
be reasonable, for a final settlement of the estate. 

Sec. 248. At the time designated in the last section, or 
sooner, if within that time all the property of the estate shall 
have been sold, or there shall be sufficient funds in his hands 
for the payment of all debts due by the estate, and the estate 
be in a proper condition to be closed, the exeeutor or adminis- 
trator shall render a final account and pray a settlement of his 
administration. 

Sec. 249. If he neglect to render his account, the same 
proceedings may be had, as prescribed in this chapter in re- 
gard to the first account to be rendered by him; and all the 
provisions of this chapter relating to the last mentioned ac- 
count, and the notice and settlement thereof, shall apply to his 
account presented for final settlemeut. 


X.—PARTITION AND DISTRIBUTION OF ESTATES. 


Sec. 250. Petition of heirs, notice of, who may resist. 
253. Decree for, where necessary, costs of. 
257. Order for payment of bond, action on. 
258. Distribation, when made, form of decree. 
260. On whose application, of estate in common. 
262. Real estate in different counties. 
263. Notice necessary, petition for, when filed. 
264. Partition, when heirs part with inte rest. 
205. Shares how set out, whole estate may be assigned to onein certain cases. 
267. Payments for equalizing. 
268. Estate may be sold, and proceeds divided. 
š 269. Of estate in common, guardian for minor. 
271. Report may be set aside. 
272. When commissioners not necessary. 
273. Advancements, agent for absentees, bond of 
276. Unclaimed estate, liability of agent. 
278. Certificate to claimant. x 
279. Decree discharging executor. 
280. Letters, etc., may issue after. 


Sec. 250. At any time after the lapse of four months after 
the issuing of letters testamentary or of administration, any 
heir, devisee, or legatee, may present his petition to the court 
that the legacy or share of the estate to which he is entitled 
may be given to him, upon his giving bonds with security for 
the payment of his proportion of the debts of the estate. 
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Sec. 251. Notice of the application shall be given to the 
executor or administrator personally, and to all persons in- 
terested in the estate, in the same manner that notice is 
required to be given of the settlement of the account of an 
executor or administrator. 

Sec. 252. The executor or administrator, or any person 
interested in the estate, may appear and resist the application, 
or any other heir, devisee, or legatee, may make a‘ similar 
application for himself. 

Sec. 258. If, at the hearing, it appear that the estate is but 
little indebted, and that the share of the party or parties ap- 
plying may be allowed to him or them, without injury to the 
creditors of the estate, the court shall make a decree in con- 

\formity with the prayer of the applicant or applicants: Pro- 
‘vided, each one of them shall first execute and deliver to the 
executor or administrator a bond, in such sum as may be 
designated by the probate judge, and with sureties to be ap- 
proved by him, payable to the executor or administrator, con- 
itioned for the payment by the heir, legatee, or devisee, when- 
ever required, of his proportion of the debts due from the 
estate, 

Sec. 254. Such decree may order the executor or adminis- 
trator to deliver to the heir, legatee or devisee, the whole por- 
tion of the estate to which he may be entitled, or only a part 
thereof. 

Sec. 255. If, in the execution of such decree, any partition 
be necessary between two or more of the parties interested, it 
shall be made in the manner hereinafter prescribed. 

Sec. 256. The costs of the proceedings authorized by the 
preceding sections, shall be paid by the applicant, or, if there 
be more than one, shall be apportioned equally amongst them. 

Sze. 257. Whenever any bond has been executed and de- 
livered under the provisions of the preceding sections, and the 
executor or administrator shall ascestain that itis necessary 
for the settlement of the estate to require the payment of any 
part of the money thereby secured, he shall petition the court 
for an order requiring the payment, and shall have a citation 
issued and served on the party bound, requiring him to ap- 
pear and show cause why an order shall not be made. At the 

earing, the court, if satisfied of the necessity of such pay- 
ment, shall make an order accordingly, designating the 
amount, and giving a time within which it shall be paid. If 
the money be not paid within the time allowed, an action may 
be maintained by the executor or administrator on the bond. 

Sec. 258. Upon the final settlement of the-accounts of the 
executor or administrator, (or at any subsequent time, upon 
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the application of the executor or administrator), or any heir, 

legatee, or devisee, or the grantee of the heir, legatee, or 

devisee, the court shall proceed to distribute the residue of the 

estate, if any, among the persons who are by law entitled. 

A statement of the receipts and disbursements of the executor 

or administrator, since the rendition of his final accounts, 

shall be reported.and filed at the time of making such distri- 

bation, unless distribution of the real estate only be made, 

and a settlement thereof, together with an estimate of the ex- 

penses of closing the estate, shall be made by the court, and 

shall be included in the decree, or the court or judge may. 
order notice of the settlement of such supplementary account, ' 
and may refer the same, as in other cases of the settlement of 
accounts, 


Src. 259. In the decree, the court shall name the persons, 
and the proportion or parts to which each shall be entitled, 
and such person shall have the right to demand and recover 
their respective shares from the executor or administrator, or 
any person having the same in possession. 


Sec. 260. The decree may be made on the application of 
the executor or administrator, or of any person interested in 
the estate, and shall only be made after notice has been given, 
or waived, and proceedings had in the manner provided in 
sections one hundred and fifty, to and including one hundred 
and ninety-three, of this act, in regard to an application for 
the sale of land by an executor or administrator. The court 
may order such further notice to be given as it may deem 
proper. If partition be applied for, as hereinafter provided, 
such decree shall not divest the court of jurisdiction for the 
a a of partition, unless the estate be finally closed by the 

ecree of distribution. 


Sec. 261. When the estate, real or personal, assigned to 
two or more heirs, devisees or legatees, shall be in common 
and undivided, and the respective shares shall not be sepa- 
rated and distinguished, or when property of the estate shall 
be held in common and undivided with other parties, partition 
may be made by three disinterested persons, to be appointed 
commissioners for that purpose by the court or probate judge, 
Who shall be duly sworn to the faithful discharge of their 
duties, by any officer authorized to administer oaths. A cer- 
tified copy of the order of their appointment and of the de- 
cree assigning and distributing the estate, shall be issued to 
them as their warrant, and their oath shall be indorsed thereon. 
Upon consent of the parties, and when the court shall deem 
ib proper and just, it shall be sufficient to appoint one com- 
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missioner only, who shall have the same authority and be 
governed by the same rules as if three were appointed. 

Sec. 262. If the real estate shall be in different counties, 
the probate court may, if it shall judge proper, appoint dif. 
ferent commissioners for each county; and, in such cases, the 
estate in each county shall be divided separately, as if there 
was no other estate to be divided ; but the commissioner first 
appointed shall, unless otherwise directed by the probate 
court, make division of such real estate, wherever situated 
within this territory. o 

Sec. 263. Such partition and distribution may be ordered 
on the petition of any of the persons interested ; but before 
commissioners shall be appointed, or any partition shall be or- 
dered, as directed in this chapter, notice shall be given to all 
persons interested, who shall reside in this territory, or their 
guardians, and to agents, attorneys or guardians, if there be 
any in this territory, of such as reside out of the territory, either 
personally or by public notice, as the probate court shall di- 
rect. The petition for partition may be filed at any time be- 
fore the decree of distribution ; and attorneys, guardians and 
agents may be appointed, and notice given—but the commis- 
sioners shall not be appointed until the decree has been made 
assigning the estate. But when the application is made solely 
to have partition between the estate administered upon and 
any other parties, such application may be made and such par- 
tition ordered at any time the court may direct. 

Sec. 264. Partition of real estate may be made as provided 
in this chapter, although some of the original heirs or devisees 
may have conveyed their shares to other persons; and such 
shares shall be assigned to the person holding the same, in the 
same manner as they otherwise should have been to such heirs 
or devisees. 

Src. 265. The several shares in the real and personal estate 
shall be set out to each individual, in proportion to his right, by 
such metes and bounds, or description, that the same can be 
easily distinguished, unless two or more of the parties interested 
shall consent to have their shares set out, so as to be held by 
them in common and undivided. 

Szoc. 266. When any such real estate cannot be divided 
without prejudice or inconvenience to the owners, the probate 
court may assign the whole to one or more of the parties en- 
titled to shares therein, who will accept it, always preferring 
the males to the females, and, among children, preferring the 
elder to the younger: Provided, The party accepting the 
whole shall pay to the other parties interested their just pro- 
portion of the true value thereof, or shall secure the same to 
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their satisfaction ; or, in case of the minority of such party or 

arties, then to the satisfaction of his or her guardian; and 
the true value of the estate shall be ascertained and reported 
by commissioners. 

Sec. 267. When any tract of land, or tenement shall be of 
greater value than either party’s share in the estate to be di- 
vided, and cannot be divided without injury-to the same, it 
may be set off by the commissioners appointed to make parti- 
tion, to either of the parties who will accept it, giving pref- 
erence as prescribed in the preceding sections: Provided, The 
party so accepting shall pay or secure to one or more of the 
others such sums as the commissioners shall award to make 
the partition equal, and the commissioners shall make their 
award accordingly ; but such partition shall not be established 
by the court until the sums so awarded shall be paid to the 
parties entitled to the same, or secured to their satisfaction. 

Src. 268. When it cannot be otherwise fairly divided, the 
whole or any part of the estate, real or personal, may be 
recommended by the commissioners to be sold; and it the 
report be confirmed, the court may order a sale by the ex- 
ecutor or administrator, or by a commissioner appointed for 
that purpose, and distribute the proceeds. The sale shall be 
conducted and reported upon, and confirmed, in the same 
manner and under the same rules, as in ordinary cases of sales 
of land by an administrator under this act. 

Sec. 269. When a partition of real estate among heirs or 
devisees shall be required, and such real estate shall be in com- 
mon, and undivided with the real estate of any other person, 
the commissioner shall first divide and sever the estate of the 
deceased from the estate in which it lies in common, and such 
division so made and established by the probate court, shall 
be binding upon all the persons interested. Upon application 
by petition of the heirs, or creditors, or any of them, the pro- 
bate court may authorize the executor or administrator to 
bring suit for such partition in the district court. Such suit 
may ni be brought by the executor, when so authorized by 

e will. 

Sec. 270. Before every partition shall be made, or any 
estate divided, as provided in this chapter, guardians shall be 
appointed for all minors and insane persons interested. in the 
estate to be divided; and some discreet person shall be ap- 
pointed to act as agent for such parties as reside out of this 
territory, or an attorney for all absent heirs and persons in- 
terested; and notice shall be given to all parties interested in 
the partition, their guardians, agents and attorneys, by the 
commissioners, of the time when they shall proceed to make 
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partition. The commissioners may take testimony, order snr- 
veys, and take such other steps as may be necessary to enable 
them to form a judgment upon the matters before them. 

Sro. 271. The commissioners shall make report of their 
proceedings, and of the partition agreed upon by them, to the 
probate court, in writing, and the court may, for sufficient 
reasons, set aside such report, and commit the same to the 
same commissioners, or appoint others; and when such report 
shall be finally confirmed, a certified copy of partition made 
thereon, attested by the clerk, under the seal of the court, 
shall be recorded in the office of the recorder of the county 
where the lands lie. 

Src. 272. When the probate court shall make a decree 
assigning the residue of any estate to one or more persons en- 
titled to the same, it shall uot be necessary to appoint com- 
missioners to make partition or distribution of such estate, 
unless the parties to whom the assignment shall be decreed, 
or some of them, shall require that such partition shall be 
made. 

Sec. 273. All questions as to advancements made, or 
alleged to have been made by the deceased to any heirs, may 
be heard and determined by the probate court, and shall be 
specified in the decree assigning and distributing the estate, 
and in the warrant to the commissioners, and the final 
decree of the probate court, shall be binding on all parties 
interested in the estate. 

Sec. 274. When any estate shall be assigned by decree of 
the court, or disrributed by commissioners, as provided in this 
chapter, to any person resident out of this territory, and 
having no agent therein, and it shall be necessary that some 
person be anthorized to take possession and charge for the 
benefit of such absent person, the court may appoint an agent 
for that purpose, and authorize him to take charge of such 
estate, as well as to act for such absent person in the partition 
and distribution. 

Sec. 275. Such agent shall give a bond to the judge of 
probate, to be approved by him, faithfully to manage and 
account for such estate, before he shall be authorized to 
receive the same; and the court appointing such agent may 
allow a reasonable sum out of the profits of the estate for his 
services and expenses. 

Sec. 276. When the estate shall remain in the hands of the 
agent, unclaimed, for a year, it shall be sold under the order 
of the court; aud the proceeds, deducting the expenses of the 
sale, to be allowed by the court, shall be paid into the territo- 
rial treasury. When the payment is made, the agent shall 
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take from the treasury duplicate receipts, one of which he shall 
file in the office of the territorial auditor, and the other in the 
probate court. 

Sec. 277. The agent shall be liable on his bond for the 
care and preservation of the estate, while in his hands, and for 
the payment of the proceeds of the sale, as required by the 
preceding section, and may be sued thereon by any person 
interested. 

Sec. 278. When any person shall claim the money paid 
into the treasury, the probate court making the distribution, 
being first satisfied of-his right, shall grant him a certificate, 
under seal; and upon the presentation of the certificate to the 
territorial auditor, he shall draw his warrant on the treasurer 
for the amount. 

Sec. 279. When the estate has been fully administered, 
and it is shown by the executor or administrator, by the pro- 
duction of satisfactory vouchers, that he has paid all sums of 
money due from him, and delivered up, under order of the 
court, all the property of the estate tothe parties entitled, and. 
performed all acts lawfully required of him, the court shall 
make a decree discharging him from all liability to be incurred 
thereafter. E 

Sec. 280. The final settlement of an estate shall not 
prevent a subsequent issuance of letters testamentary cr of 
administration, with the will annexed, should other property 
of the estate be discovered, or should it become necessary or 
proper, from any cause, that letters should þe again issued. 


XI—REMOYAL OF EXECUTORS AND ADMINISTRATORS IN 
CERTAIN CASES. 


Src. 251. Suspension of powers of executors, etc. 
282. Special administrators, suspension of. 
283. Proceedings on, who may appear. 
285, Executor absconding. 
286. Attachment to compel attendance. 


Sec, 281. Whenever the probate judge has reason to believe 
from his own knowledge, or from eredible information, that 
any executor or administrator has wasted, embezzled or mis- 
managed, or is about to waste or embezzle, the property of 
the estate committed to his charge, or has committed, or is 
about to commit, a fraud upon: the estate, or has been incom- 
petent to act, or has permanently removed from the territory, 
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or has wrongfully neglected the estate, or has long neglected 
to perform the necessary acts of such executor, or administrator, 
it shall be his duty, by an order entered upon tho minutes of 
the court, to suspend the powers of suck executor or adminis- 
trator until the matter can be investigated. 

Src. 282. During the suspension of the payee of the 
executor or administrator, under the authority of the preceding 
section, the probate judge or court may, if the condition of the 
estate requires it, appoint a special administrator to take charge 
of the eifects of the estate, who shall give the bond, and 
account as other special administrators are required to do. 

Sec. 288. When such suspension has been made, notice 
thereof shall be given to the executor or administrator, and he 
shall be cited to appear and show cause why his letters 
should not be revoked. If he fail to appear in obedience to 
the citation, Or, it appearing, the court shall be satisfied that 
there exists cause for his removal, his letters shall be revoked, 
and letters of administration granted anew, as the case may 
require. > 

bec. 284. At the hearing, any person interested in the 
estate may appear and file his allegations in writing, showing 
that the executor or administrator should be removed. Such 
allegations shall be heard and determined by the court. 

Sec. 285. If the executor or administrator has absconded 
or concealed himself, or has removed or absented himself from 
the territory, notice may be given of the pendency of the pro- 
ceedings, by publication, in sach manner as the court may 
direct; and the court may proceed upon such notice as if the 
citation had been personally served. 

Sec. 286. In the proceedings authorized by the preceding 
sections of this chapter, for the removal of an executor or ad- 
ministrator, the court may compel his attendance, by attach- 
ment, and may compel him to answer questions, on oath, 
touching his administration; and, upon his refusal so to do, 
na commit him until he obey, or may revoke his letters or 

oth. 


XIL—MISCELLANEOUS PROCEEDINGS. ` 


Sec. 287. Executor may refer claim to referees. 
288. Proceedings on reference. 
239. Persons interested may contest validity of claim. 
290. Orders, etc., to be entered, personal notice, how given. fo 
292. Citation, how served and returned. 
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Sec. 294. Clerk of court, powers of, process. 
296. Form of practice, taking testimony in other counties. 
297. Issue of fact, costs. 
298. Attorney for minors, etc., compensation. 
299. Decree of homestead to be certified. 
300. Appeals to district court, when and how taken. oF 
302. When cognizable, papers relative to, to clerk district court. 
304. May be reversed or affirmed. 
805. Trial by jury, costs of. 
307. Affirmance, etc., to be certified. 
308. Appeal to supreme court, when taken, how made. 
810. Statement of case, reversal or affirmation, costs. 
313. Appeals when complete. 
314. Executor, eto., removed, successor of. 


Src. 287. If the executor or administrator doubt the cor- 
rectness of any claim presented to him, he may enter into an 
agreement in writing with the claimant, to refer the matter in 
controversy to some disinterested person or persons to Be ap- 
proved by the probate judge. Upon filing the agreement and 
approval of the probate judge, in the office of the clerk of the 
district court for the county in which the letters testamentary, 
or of administration, were granted, the clerk shall, either in 
vacation or term, enter a minute of the order referring the 
matter in controversy tothe persons selected ; or if the parties 
consent, areference may be had in the probate court, and the 
report of the referees, if confirmed, shall establish or reject 
the claim the same as if it had been allowed or rejected by the 
executor or administrator, and the probate judge. 

Suc. 288. The referees shall thereupon proceed to hear 
and determine the matter, and make their report thereon to 
the court in which the appointment shall have been entered. 
The same proceedings shall be had in all respects, and the 
referees shall have the same powers, be entitled to the same 
compensation, and subject to the same control asin other cases 
of reference. The court may set aside the referees or appoint 
others in their place, or may set aside or confirm the report, 
and adjudge costs as in actions against executors or adminis- 
trators, and the judenient of the court thereon shall be valid 
and effectual, in all respects, as if the same had been rendered. 
in a suit commenced by ordinary process. 


Sec. 289. Any creditor or other person, interested in the 
settlement of an estate, may contest the validity or correct- 
ness of any claim against such estate, whether the same has 
been allowed by the executor or administrator, or not, and 
may require the same to be regularly proved and established 
in the probate court, in due form of law. 
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Sec. 290. All orders and decrees made by the probate 
court, during its terms, shall be entered at length in the 
minute book of the court; and also all orders which the pro- 
bate judge is empowered tò make out of term-time, and which 
are, by this act, specially required to be so entered. Upon the 
close of each term, the judge shall sign the minutes of the 
proceedings. When any publication is ordered, such publica- 
tion, shall be made daily, or otherwise, as often during the 
prescribed period as the paper is regularly issued, unless other- 
wise provided in this act. The court or judge may, however, 
prescribe a less number of publications during the period 
prescribed. 


Src. 291, Whenever personal notice is required by this 
act, or the act to provide for the appointment, and prescribe 
the duties of guardians, to be given to any party to a proceed- 
ing in the probate court, and no other mode of giving notice 
is preseribed, it shall be given by citation, issued from the 
court, signed by the clerk, and under the seal of the court, di- 
rected to the sheriff of the proper county, and requiring him 
to cite such person to appear before the court or judge, as the 
case may be, at a time and place to be named in the citation ; 
or the citation may be addressed directly ta the party to be 
cited, and may be served in like manner as a summons issued 
from the district court. In the body of the citation shall be 
briefly stated the nature or character of the proceeding. 


Src. 292. The officer'to whom the citation is directed, 
shall serve it by delivering a copy tothe person therein named, 
orto each of them, if there be more than one, and shall return 
the original to the court, according to its direction, indorsing 
thereon the time and manner of service. All proofs of publi- 
cation, or other mode or modes of giving notice or serving 
papers, may be made by the affidavit of any person competent 
to be a witness, which affidavit shall be filed, and shall con- 
stitute prima facie evidence of such publication or notice of 
Rervice. 

Sec. 293. When no other time is specially prescribed, ci- 
ee shall be served at least five days before the return day 
thereof. 


Sec. 294. Unless otherwise specially prescribed, the clerk 
of the probate court shall have power to administer all oaths 
necessary and proper to be taken, touching any matter pend- 
ing in the probate court, or in any manner connected. with any 
proceedings of which the court has jurisdiction, and he shall 
hare pavwer to issue citations and subpenas upon the applica- 
tion of any party, without the order of the judge, except in 


+ 
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those cases in which such order is specially required by law 
for the issning of a citation. 

Sro. 295. All writs and processes issued from the probate 
court, shall be signed by the clerk and authenticated with the 
seal of the court, except subpcenas, notices, and publications, 
which need not be under seal. 

Sec. 296. The practice in the distriet court shall be ap- 
plicable to proceedings in the probate court, so far as the same 
does not conflict with any enactment specially applicable to 
the probate court, or is not inconsistent with the provisions 
of this act, or the act to provide for the appointment, and 
prescribe the duties of guardians. Jor the purpose of taking 
the testimony of a witness, or witnesses, in other counties of 
this territory, or in other states, territories, and countries, a 
commission may be issued, whenever, in the discretion of the 
court, or probate judge, the same may be ordered; and when 
ordered, the formalities attending the issuance, execution, 
and return thereof, shall be similar to those prescribed in the 
case of a commission issued from the district court, so far as 
the same are applicable. When issued exparte, no cross- 
interrogatories shall be necessary, unless by direction of the 
court or probate judge; nor shall notice be necessary unless 
the court or judge shall so order. The court or judge may 
annex cross-interrogatories, or may refer the matter to a 
referee, to be by him appointed for that purpose, and when 
notice is so ordered, the court or judge shall prescribe the 
mode of giving such notice, whether by personal service, or 
by posting notices, or by publication. 

Sec. 297. All issues of fact shall be disposed of in the 
same manner as is by law provided upon the trial of issues 
of fact in the district court. Al questions of costs may be 
determined by the probate court, and execution may issue 
therefor, in accordance with the order of the probate court. 

Sec. 298. When, upon any proceeding im an estate, an 
attorney has been appointed for minors and absent persons in 
interest in the estate, such attorney shall represent such 
parties in any subsequent proceedings had, unless on such 
subsequent proceedings another person be appointed, and 
provided, such attorney be present in court in such sub- 
sequent proceedings. When any such attorney has been 
appointed, and when the probate judge has appointed a referee 
to take proofs, make computation, or perform other service, 
reasonable compensation may be allowed out of the estate to 
such attorney and to each referee for the services he may have 
rendered. 

‘Bec. 299. When a decree is rendered setting apart a home 
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stead, or making distribution of real estate, or determining 
any other matter affecting the title to real estate, a certifie 
copy of such decree shall be recorded in the office of the re- 
corder of the county in which the land is situated. 

Sec. 800. If any person interested in, or to be affected by, 
and who shall be aggrieved by any order, allowance, sentence, 
decree, or denial, of any probate court or judge, or any other 
act in his official capacity, may appeal therefrom to the district 
court ae the judicial district in which said probate court 
is held. 

Sec. 301. The appeal may be taken within twenty days 
after the order, allowance, sentence, decree, denial, or any 
other official act of the probate court or judge, is made and 
entered in the minutes of the court. It shall be made by 
filing with the clerk of the probate court a notice, stating the 
appeal from the order, decree, judgment, sentence or allow- 
ance, or some specific part thereof, and by executing an 
undertaking, in the same manner and to the same effect as 
upon appeal from the district court to the supreme court. 

Sec. 302, Appeals shall be cognizable at the next term of 
the district court which shall be holden after the expiration 
of twenty-four days after such appeal shall have been 
perfected. 

Sec. 303, Upon such appeal being perfected, and upon the 
clerk of said court being paid the fees allowed him by law 
for the services herein required of him, he shall immediately 
transmit to the clerk of the district court, under his official 
seal, a transcript of the record, proceedings and all papers 
relative to the cause appealed from. 

Sec. 304. The court above may reverse or affirm, in whole 
orin part, the sentence or proceeding appealed from, and 
may make such decree or order thereon as the judge of the 
probate court should haye made, and shall remit the case to 
the court from whence it came for further proceedings, unless 
such reversal or affirmance be appealed from, as hereinafter 
provided. 

Src. 805. If, upon hearing an appeal in the district court, 
any question of fact shall occur that is proper for a jury to 
try, the court shall, upon application, cause it to be tried by a 
jury upon such issue of fact, to be formed under the direction 
of the court. 

Sec. 806. Ifthe decision be affirmed,-the district court shall 
award costs, to be paid by the party appealing, either per- 
sonally or out of the estate of the deceased, as he shall direct. 
If the decision be reversed, costs shall, in like manner, he 
awarded against the party maintaining the decision of the 
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probate judge or court, either personally or out of the estate 
of the deceased. 

Sec. 307. Such affirmance, or such reversal, shall be cer- 
tified to the probate court or judge, whose decision was ap- 
pealed from, by the district court, with the award of costs - 
made by him. Such probate judge shall enforce the payment 
of the costs so awarded, in the same manner as if such award 
had been made by him. 

Sec. 808. Any person interested In, or aftected by, and 
aggrieved, by the decision of the district court, affirming, re- 
versing, or modifying the decisicn, sentence, or order of the 
probate court or judge, may in all cases where the amount 
involved exceeds one thousand dollars, exclusive of costs, 
appeal to the supreme court of this territory. 

Szc. 809. The appeal provided for in the preceding section 
may be taken within twenty days after the order, decree, or 
judgment is made and entered in the minutes of the court. 
it shall be made by filing with the clerk of the district court 
a notice, stating the appeal from the order, decree, or judg- 
ment, or some specific part thereof, and by executing an un- 
dertaking, or giying surety on such appeal in the same man- 
ner, and to the same extent, as upon other appeals to the 
supreme court from the district court. 

Sec. 310. If aparty who has the right to appeal to the 
supreme court, wishes a statement of the case to be annexed 
to the record, he shall prepare and file the same within five 
days after the entry of the order, judgment or decree. 

Sec. 811. Upon an appeal from the district court, as herein 
before provided, the appellate court may reverse, affirm, or 
modify the judgment, order or decree appealed from, in the 
respect mentioned in the notice of appeal, and as to any or 
all of the parties, and shall certify the same to the district 
court appealed from. 

Src. 812. When it is not otherwise prescribed by law, the 
probate court, or the supreme court, on appeal, may, in its 
discretion, order costs to be paid by any party to the proceed- 
ings, or out of the estate, as justice may require. Execution 
for costs may issue out of the probate court. 

Sec. 813. The appeal of an executor or administrator, 
to the district court, or to the supreme court, as herein 
provided for, who has given an official bond, shall be com- 
plete and effectual without the undertaking, herein before 
required. . 

Sxc. 314. When an order or decree appointing an executor 
or administrator, or guardians, shall be reversed on appeal, 
all lawful acts in administration upon the estate, performed 
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by such executor, administrator, or guardian, if he shall 
qualify, shall be as valid as if such order or decree had been 
affirmed. When any executor or administrator resigns, or is 
removed, a successor may be appointed, if a necessity therefor 
exists, without again proving the death and residence of the 
testator or intestate. 


` XUI—DESCENTS AND DISTRIBUTION. 


_Sec. 315. Descents and distribution. 
316. Ikegitimate child. 
318. Degrees of kindred, how computed. 
319. Advancement. 
324. Inheritance of husband and wife. 
323. By right of representation. 
326. Escheated estates. 
327. Proceedings to inquire into. 
323. Pleadings, title of territory to lands escheated. 
330. Territorial auditor to keep account of moneys and land, claims, examina- 
tion of, legislature to sell. 
331. Receiver may be appointed. 
332. Compensation of informer, disposition of moneys. 


Sec. 315. When any person, having title to any estate not 
otherwise limited by marriage contract, shall die intestate as 
to such estate, it shall descend and be distributed, subject to 
the payment of his or her debts, in the following manner: 
First. If there be a surviving husband or wife, and only one 
child, or the lawful issue of one child, in equal shares to the 
surviving husband or wife and child, or issue of such child. 
If there be a surviving husband or wife, and more than one 
child living, or one child living, and the lawful issue of one or 
more deceased children, one-third to the surviving husband or 
wife and the remainder, in equal shares, to his or her children 
and to the lawful issue of any deceased child, by right of repre- 
sentation. If there be no child of the intestate living at his 
or her death, the remainder shall go to all of his or her lineal 
descendants; and if all the said descendants are in the same 
degree of kindred to the intestate, they shall share equally; 
otherwise, they shall take according to the right of represent- 
ation. Second. If he or she shall leave no issue, the estate 
shall go in equal shares to the surviving husband or wife and 
to the intestate’s father. (If he or she shall leave no issue, or 
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husband or wife, the estate shall go to his or her father.) 
Third. If there be no issue, nor husband, nor wife, nor 
father, then in equal shares to the brothers and sisters of the 
intestate, and to the children of any deceased brother or sister, 
by right of representation: Provided, That if he or she shall 
leave a mother, also, she shall take an equal share with the 
brothers and sisters. Fourth. If the intestate shall leave no 
issue, nor husband, nor wife, nor father, and no brother or 
sister living at his or her death, the estate shall go to his or 
her mother, to the exclusion of the issue (if any) of deceased 
brothers or sisters. Fifth. If the intestate shall leave a sur- 
viving husband or wife, and no issue, and no father, mother, 
brother or sister, the whole estate shall go to the surviving 
husband or wife. Sixth. If the intestate shall leave no issue, 
nor husband, nor wife, and no father, mother, brother nor _ 
sister, the estate shall go to the next of kin in equal degree; 
excepting that, when there are two or more collateral kindred 
in equal degree, but claiming through different ancestors, those 
who claim through the nearest ancestors shall be preferred to 
those claiming through an ancestor more remote: „Provided, 
however, Seventh. If any person shall die leaving several 
children, or leaving one child, and the issue of one or more 
other children, ‘and any such surviving child shall die, under 
‘age, and not having been married, all the estate that came to 
the deceased child by inheritance from such deceased parent 
shall descend in equal shares to the other children of the same 
parent, and to the issue of any such other children who shall 
have died, by right of representation. Eighth. If, atthe 
death of such child, who shall die under age, and not having 
been married, all the other children of his said parent shall 
also be dead, and any of them shall have left issue, the estate 
that came to such child by inheritance from his said parent 
shall descend to all the issue of other children of the same 
parent; and if all the said issue are in the same degree of kin- 
dred to said child, they shall share the said estate equally; 
otherwise, they shall take according to the right of represent- 
ation. Ninth: If the intestate shall leave no husband or wife, 
nor kindred, the estate. shall escheat to the territory, for the 
support of common schools. 

Src. 316. Every illegitimate child shall be considered as an 
heir of the person who shall, in writing, signed in the presence 
of a competent witness, have acknowledged himself to be the 
father of such child; and shall in all cases be considered as 
heir of his mother, and shall inherit his or her estate, in whole 
or in part, as the case may be, in the same manner as if he had 
been born in lawful wedlock; but he shall not be allowed to 
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claim, as representing his-father or mother, any part of the 
estate of his or her kindred, either lineal or collateral, unless, 
before his death, his parents shall have intermarried, and his 
father, after such marriage, shall have acknowledged him as 
aforesaid, or adopted him into his family; in which case, such 
child and all the legitimate children shall be considered as 
brothers and sisters, and on the death of either of them, intes- 
tate and without issue, the others shall inherit his estate, and 
be heirs, as herein before provided, in like manner as if all 
the children had been legitimate; saving to the father and 
mother respectively, their rights in the estate of all the said 
children, as provided herein before, in like manner as if all 
had been legitimate. The issue of all marriages deemed null 
in law, or dissolved by divorce, shall be legitimate. 

Sec. 317. If-any illegitimate child shall die intestate, with- 
out lawful issue, his estate shall descend to his mother, or, in 
case of her decease, to heir heirs at law. 

dec. $18. The degrees of kindred shall be computed ac- 
cording to the rules of the civil law, and kindred of the half 
blood shall inherit equally with those of the whole blood, in 
the same degree, unless the inheritance come to the intestate 
by descent, devise, or gift of some one of his ancestors, in 
which case all those who are not of the blood of such ances- 
tora, shall be excluded from such inheritance. 

Sec. 819. Any estate, real or personal, that may have been 
given to the intestate in his lifetime, as an advancement to any 
child, or other lineal descendant, shall be considered as a part 
of the estate of the intestate, so far as it regards the division 
and distribution thereof among his issue, and shall be taken 
by such child, or other lineal descendant, toward his share of 
the estate of the intestate. 

Sec. 320. If the amount of such advancement shall exceed 
the share of the heir so advaneed, he shall be excluded from 
any further portion, in the division and distribution of the 
estate, but he shall not be required to refund any part of such 
advancement; and if the amount so received shall be less 
than his share, he shall be entitled to as much more as will 
give him his full share of the estate of the deceased. 

Sec. 821. All gifts and grants shall be deemed to have 
been made in advancement if they are expressed in the gift or 
grant to beso made, or if charged in writing by the intestate 
as an advancement, or acknowledged in writing as such, by 
the child or other descendant. 

Sec. 322. If the value of the estate, so advanced, shall be 
expressed in the conveyance, or in the charge thereof made by 
the intestate, or in the acknowledgment of the party receiving 
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it, it shall be considered as of that value, in the division and 
distribution of the estate; otherwise, it shall be estimated ac- 
cording to its value when given, as nearly as the same can be 
ascertained. 

Sec. 323. Ifany child, or other lineal descendant, so advanced. 
shall die before the intestate, leaving issue, the advancement 
shall be taken into cousideration, in the division and distribu- 
tion of the estate, and the amount thereof shall be allowed 
accordingly, by the representatives of the heirs so advanced, 
in like manner as if the advancement had been made directly 
to them. 

Src. 324. The provisions of this act, as to the inheritance 
of the husband and wife from each other, apply only to the 
separate property of the intestate. 

Sec. 3825. Inheritance or succession “by right of represen- 
tation,” takes place when the descendants of any deceased 
heir take the same share or right in the estate of another per- 
son that their parents would have taken if living. Posthu- 
mous children are considered as living at the death of their 
parents. 

Src. 326. If any person shall die, or any person who may 
have died within the limits of what is now the territory of 
Idaho, seized of any real or personal estate, and leaving no 
heirs, representatives, or devisees, capable of inheriting or 
holding the same, and in all cases when there is no owner of 
such real estate capable of holding the same, such estate shall 
escheat to and be vested in this territory. i 

Src. 827. That whenever the attorney general, United 
States district attorney, shall be informed, or have reason to 
believe, that any real estate hath escheated to this territory, by 
reason that any person hath died seized thereof, and hath leit 
no heirs capable of inheriting the same, or by reason of the 
incapacity of the devisees to hold the same, or when he shall 
be informed, or have reason to believe, that any such estate 
hath otherwise escheated to the territory, it shall be his duty 
to file an information in behalf of the territory, in the district 
court of the judicial district in which such estate, or any part 
thereof, is situated, setting forth a description of the estate, 
the name of the person last lawfully seized, the name of the 
terretenant and persons claiming such estate, if known, and 
the facts and circumstances in consequence of which said es- 
tate is claimed to have escheated, and alleging that by reason 
thereof the territory of Idaho hath right, by law, to such es- 
tate; whereupon such court shall award and issue a summons 
against such person or persons, bodies politic or corporate, 
alleged in such information to hold, possess, or claim such 
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estate, requiring them to.appear and show cause why such estate 
should not be vested in the territory, within the time allowed 
by law in other civil cases; and the court shall make an order, 
setting forth briefly the contents of said information, and re- 
quiring all persons interested in the estate to appear and show 
cause, if any they have, within thirty days from the date of 
said order, why the same should not vest in this territory, 
which order shall be published, at least one month, from the 
date thereof, in a newspaper published in said district, if one 
be published therein, and in case no newspaper should be pub- 
lished in said district, by direction of the judge, in some other 
newspaper in this territory. 

Sec. 328. All persons, bodies politic and corporate, named 
in such information as terretenant, or claimant to the estate, 
may appear and plead to such proceedings, and may traverse 
or deny the facts stated in the information, the title of the ter- 
ritory to lands and tenements therein mentioned, at any time 
on or before the third day of the return day of the summons; 
and any other person claiming an interest in such estate, may 
appear and be made a defendant, and plead as aforesaid, by 
motion for that purpose in open court, within the time allowed 
for pleading, as aforesaid ; and if any person ehall appear and 
plead, as aforesaid, or shall refuse to plead within the time, 
then judgment shall be rendered that the territory be seized 
of the lands and tenements in such information claimed. But 
if any person shall appear and deny the title set up by the 
territory, or traverse any material fact set forth in the informa- 

` tion, or issue or issues shall be made up and tried as other 
issues of fact, and a survey may be ordered and entered as in 
other actions when the title or boundary is drawn in question ; 
and if, after the issues are tried, it shall appear from the facts, 
found or admitted, that the territory hath good title to the 
land and tenements in the information mentioned, or any part 
thereof, judgment shall be rendered that the territory be seized 
thereof, and recover costs of suit against the defendant. 

Src. 829. Any party who shall have appeared to any pro- 
ceedings, as aforesaid, and the attorney general, United States 
district attorney, In behalf of the territory, shall, respectively, 
have the same right to poseente an appeal or writ of error, 
upon any judgment as aforesaid, as parties in other cases. 

Src. 830, The auditor of the territory shall keep just and 
true accounts of all moneys paid into the treasury, all lands 
vested in the territory, as aforesaid; and if any person shall 
appear within ten years after the death of the intestate, and 
claim any moneys paid into the treasury, as aforesaid, as heir 
or legal representative, such person may file a petition to the 
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district court in the judicial district in which the seat of gov- 
ernment may be, stating the nature of his claim, and praying 
such money may be paid him. A copy of such petitiou shall 
be served on the attorney-general, United States district at- 
torney, at least twenty days before the hearing of said petition, 
who shall putin answer to the same; and the court thereupon 
shall examine said claim and the allegations and proofs; and 
if the court shall find that such person is entitled to any money 
paid into the territorial treasury, he shall, by an order, direct 
the territorial auditor to issue his warrant on the treasury for 
the payment of the same, but without interest or cost to the 
territory ; & copy of which order, under the seal of the court, 
shall be a sufficient voucher for issuing such warrant. And 
if any person shall appear and claim land vested in the terri- 
tory, as aforesaid, within five years after the judgment was ren- 
dered, it shall be lawful for such person (other than such as was 
served with a summons or appeared to the proceeding, their 
heirs or assigns,) to file in the said district court, in which the 
lands claimed lie, a petition setting forth the nature of his 
claim, and praying that the said lands may be relinquished to 
him; a copy of which petition shall be served on the attorney 
general, United States district attorney, who shall put in an- 
swer; and the court thereupon shall examine said claim, alle- 
gations and proofs, and if it shall appear that such person is 
entitled to such land claimed, the court shall decree accord- 
ingly, which shall be effectual for divesting the interest of the 
territory in or to the lands; but no costs shall be charged to 
the territory. And all persons who shall failto appear and 
file their petition within the time limited, as aforesaid, shall 
be forever barred; saving, however, infants, married women 
and persons of unsound mind, or persons beyond the limits 
of the United States, the right to appear and file their petition, 
as aforesaid, at any time within five years after their respective 
disabilities are removed; Provided, however, that the legisla- 
ture may cause such lands to be sold at any time after seizure, 
in such manner as may be provided by law; in which case 
the claimants shall be entitled to the proceeds, in lieu of such 
lands, upon obtaining a decree or order, as aforesaid. 

Sec. 331. The said district court, upon the filing of said 
information and application of the attorney general, United 
States district attorney, either before or after answer, upon 
notice to the party or parties claiming such estate, if known, 
may (sufficieut cause therefor being shown) appoint a receiver 
to take charge and receive the rents and profits of the same, 
until the title to such real estate shall be finally settled. 

Sec. 332. Any person furnishing original information to 
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the attorney general, United States district attorney, of the 
escheating of any property to the territory, together with the 
necessary evidence to sustain the action of the territory in 
in such behalf, shall be entitled to receive, upon the final 
recovery of such property, five per centum of the property so 
recovered: Provided, That the amount so received by the 
person or persons furnishing such information shall not in the 
aggregate exceed the sum of ten thousand dollars in any one 
case; and Provided, That only one person shall be entitled to 
compensation for such services. 

Src. 833. All moneys which have accrued or may here- 
after accrue to this territory from escheated estates, shall be paid 
into the general fund, and, if need be, used in the defrayment 
of the current expenses of the government and the re- 
demption of auditor’s warrauts. 

Sec. 884. This act shall take effect from and after its 
passage. 


Aprrovrn, February ist, 1864, 
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AN ACT to provide a uniform system of Territorial and County 
Revenue, and for the Assessing and Collecting the same. 


Sec. 1. Territorial and county tax, power to levy. 
2. County commissioners to assess, assessment roll, 
3. Taxes a lien, property exempt from. 
5. Real estate defined, personal, etc. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Srotron 1. An annual ad valorem tax of eighty cents upon 
each one hundred dollars value of taxable property, for terri- 
torial purposes, upon the assessed value of all property in this 
territory, not by this act exempted from from taxation, is 
hereby levied and directed to be collected and paid ; and upon 
the same property, the board of commissioners of each county 
is also hereby authorized and empowered to levey and collect, 
annually, a tax for county expenditures, not exceeding one 
hundred cents on each one hundred dollars; and upon the 
same property, the board of commissioners of each county is 
also hereby authorized and empowered to levy and collect an- 
nually, such additional and special taxes, as the laws of this 
territory may authorize, or require them to levy and collect: 
Provided, however, That whenever the board of commissioners 
levy any tax, they shall cause such levy to be entered on the 
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record of their proceedings, and shall direct their clerk to 
deliver a certified copy thereof to the assessor, tax collector, 
auditor, and treasurer, each of whom shall file said copy in his 
office. 

Src. 2. The board of county commissioners of each county 
shall, prior to the first Monday of May, unless otherwise pro- 
vided by special act, annually assess the amount of taxes that 
shall be levied for county purposes, designating the number 
of cents which shall, on each one hundred dollars of taxable 
property, real or personal, be levied for each purpose; and shall 
add thereto the amount levied by law on each one hundred 
dollars of taxable prpoperty, real or personal, for either terri- 
torial or county purposes. The board of commissioners of the 
ee counties shall, prior to the first Monday in May of 
each year, cause to be prepared suitable and well-bound books 
for the use of the assessor, in which he shall enter his tax list, 
or assessment roll, as hereinafter provided; said books shall 
contain suitable printed heads, and be ruled to conform with 
the form of the assessment roll, as provided in this act. 

Src. 8. Every tax levied under the provisions or authority 
of this act, is hereby made a lien against the property 
assessed, which lien shall attach on the first Monday in May 
in each year, on all property then in this territory, and on all 
other property whenever it reaches the territory, and shall not 
be satisfied or removed until the taxes are all paid, or the 
property has absolutely vested in a purchaser under a sale 
for taxes. 

Sze. 4. All property, of every kind and nature whatever, 
within this territory shall be subject to taxation, except: 
First. All land and lots of ground, with buildings, improve- 
ments, and structures thereon, belonging to the territory, or 
any municipal corporation, or to any county of the territory ; 
and all lands belonging to the United States, or to this ter- 
ritory; and all buildings and improvements belonging to the 
United States, or to this territory. Second, Court houses, 
jails, town halls, houses oceupied by fire and military com- 
panies and their apparatus, and other publie structures and 
edifices; and all squares and lots kept open for health or 
public use, or for ornament, belonging to any county, city, 
town or village in this territory; public libraries, colleges, 
school houses, and other buildings for the purpose of educa- 
tion, with their furniture, libraries, and all other equipments, 
and the lots or lands thereto appurtenant, and used therewith, 
so long as the same shall be used for that purpose: Provided, 
That when any of the property mentioned in this subdivision 
is private property, from which a rent or other valuable con- 
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sideration is received for its use, the same shall be taxed as 
other property. Third. Public hospitals, asylums, poor 
houses, and other charitable or benevolent institutions for the 
relief of the indigent or afflicted, and the lots or lands thereto 
appurtenant, with all their furniture and equipments; all 
grounds and buildings belonging to agricultural societies, so 
long as the same shall he used for that purpose only, and 
without pecuniary gain. Fourth. Churches, chapels, and 
other buildings for religious worship, with their furniture and 
equipments, and the lots of ground appurtenant thereto and 
used therewith: Provided, Rent is not paid for such ground, 
so long as the same shall be used for such purposes only, 
without yielding rent. Fifth. The buildings and lots of 
ground appurtenant thereto, and used therewith, owned and 
used by the order of Free and Accepted Masons, the Inde- 
pendent order of Odd Fellows, or by any benevolent or char- 
itable society, except such buildings and lots of ground as 
are owned in connection with individual owners, then only to 
the extent owned by such orders or societies. Sixth. Cem- 
eteries and graveyards, set apart and used for the purposes of 
interring the dead... Seventh. The property of widows, or 
orphan children, not to exceed the amount of one thousand 
dollars to any one family. Highth. Growing crops. Ninth. 
Mining claims: Provided, That all machinery used in mining 
claims, and all property and improvements appurtenant to, or 
upon, mining claims, which have an independent and separate 
value, shall be subject to taxation. Tenth. Tools of me- 
chanics, farming tools of husbandmen, libraries of professional 
men, and private citizens, household furniture of families or 
householders which do not exceed in value to each, the sum 
of fifty dollars, and tools of miners which do not exceed in 
value to each owner, the sum of fifty dollars. 

Sxc. 5. The term “veal estate,” whenever used in this act, 
shall be deemed and taken to mean and include, and it is 
hereby declared to mean and include the ownership of, or 
claim to, or possession of, or right of possession to, any land 
within the territory, and the claim by, or possession of, any 
person, firm, corporation, association, or company, to any 
land, shall be listed under the head of real estates the term 
“personal property,” whenever used in this act, shall be 
deemed and taken to mean, and it is hereby declared to mean 
and include all household and kitchen furniture, all law, 
medical, and miscellaneous libraries, all goods, wares, and 
merchandise, all chattels, of every kind and description, all 
money on hand, or on deposit in bank, or banks, or with in 
dividuals, all moneys at interest, secured by mortgage, or 
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otherwise, gold dust, silver bars, bullion, solvent debts, ‘other 
than those mentioned in this section, when the amount thereof 
exceeds the indebtedness of the party assessed; stocks of 
goods on hand; horses, mules, oxen, cows, calves, beef cattle, 
hogs, sheep, goats, jacks and jennies, and cattle of every de- 
scription; Wagons, carriages, buggies, omnibuses, stages, 
stage-coaches, sulkies, carts, drays, and all other vehicles, 
whether for use or pleasure, or hire; all machines and ma- 
chinery; all works and improvements; all store-ships and 
hulks; all steamers, vessels, and water craft, of every kind 
and name, either owned in whole or in part by a resident of 
the territory, or navigating the waters of any river or lake 
within the territory, and haying a general depot or terminus 
within the territory; all capital loaned, invested, or employed 
in any trade, commerce, or business whatever; the capital 
stock of all corporations, companies, associations, firms, or 
individuals doing business, or having an office in the terri- 
tory; the money, property, and effects, of every kind, except 
real estate, of all banks, banking institutions, or firms, bankers, 
money lenders, and brokers; all houses, buildings, fences, 
ditches, structures, erections, or other improvements, built or 
erected upon any land, whether such land be private pro- 
perty or the property of the territory, or of the United States, 
or any municipal corporation, or county in the territory; and 
all property, of whatsoever kind or nature, not included in 
the term “real estate,” as said term is defined in this act. 


ASSESSORS, AND THETR DUTIES. 


Src. 6. Assessor, bond of, may appoint deputies. 
8. Vacancy, who to fill, neglect of duty. 
9. Suit against, oaths. 
11. When to assess, how to proceed. 
13. Property in other county. 
14. Partnerships and companies, property of deceased persons. 
15. False list, false name, liability of assessor. 
18. Tax list alphabetically arranged, form of. 
19. When to complete tax list, subsequent assessment. 


Src. 6. Each county assessor, before entering upon the 
duties of his office shail execute to the people of the United 
States, in the territory of Idaho, a bond, in the penal sunr-of 
three thousand dollars, with two or more sufficient sureties, 
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to be approved by the probate judge, conditioned for the 
faithful performance of all the duties of his office, required by 
law, which bond shall be filed with the clerk of the board of 
county commissioners, and shall take the oath of office pre- 
seribed by law, which shall be indorsed on his certificate of 
election, or appointment. 

Sec. T. Said assessor shall have the power of appointing 
one or more deputies, to aid in his official duties, for whose 
conduct he shall be responsible: Provided, That the assessor, 
before he shall appoint a deputy, or deputies, shall divide the 
county into convenient districts, of which division notice shall 
be given to the board of commissioners of said county, and 
no person shall be appointed a deputy to assess any district, 
unless he shall be a resident of said district: and provided 
further, that the board of commissioners may.fix the number 
of days for which pay shall be allowed any deputy for assessing 
a district. 

Sec. 8. If any assessor, or deputy assessor, shall be guilty 
of neglect ot any of the ‘duties enjoined on him by law, he 
shall be liable to indictment in any court of competent juris- 
diction, and fined in any sum not exceeding five hundred 
dollars. 

Sec. 9. Suit may be instituted on the assessor’s bond, in 
the manner preseribed by law, for the benefit of any person 
who may be aggrieved by the wrongful act, or conduct, of 
such assessor, or his deputy. 

Sec. 10. The assessor, and his deputies, are hereby author- 
ized to administer all oaths and affirmations contemplated by 
law, in the discharge of their duties as such assessors. 

Sze. 11. Between the first Monday in May and the first 
Monday in August in each year, the county assessors, ex- 
cept otherwise required by special enactment, shall ascertain 
by diligent inquiry and examination, all property in his 
county, real or personal, subject to taxation, and also 
all persons, corporations, associations, companies, or firms, 
owning, claiming, or having the possession or control 
thereof, and he shall then determine the full cash value 
of all such property, and shall list and assess the same 
to the person, firm, corporation, association, or company 
owning or having the possession, charge or control thereof. 
For the purpose of enabling the assessor to make such assess- 
ment, he shall demand from each person and firm, and from 
the president, cashier, treasurer, or managing agent of each 
corporation, association, or company within his county, astate- 
ment, under oath or affirmation, of all the real estate or per- 
sonal property within the county, owned, claimed by, onin the 
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possession or control of such person, firm, corporation associa- 
tion, or company. If any person, officer, or agent shall neglect 
or refuse, on demand oť the assessor, or his deputy, to give, 
under oath or affirmation, the statement required by this sec- 
tion, the assessor shall make an estimate of the value of the 
taxable property which such person, officer, or agent neglected 
or refused to render under oath or affirmation, and the value 
so fixed by the assessor shall not be reduced by the board of 
equalization. If the owner of any property, not listed by 
another person, shall be absent, or unknown, the assessor shall 
make an estimate of the value of such property. If the name 
of the absent owner is known to the assessor, the property 
shall be assessed in his, her, ortheir name; if unknown to 
the assessor, the property shall be assessed to “unknown 
owners.” . 

Sec. 12. At thesame time, and in the same manner, as the 
other lists of property herein required are given, each and every 
person shall deliver, under oath or affirmation, to the assessor 
a similar list of all the real estate, with the improvements 
thereon, if any, and other personal property which he, and 
the firm of which he is a member, and the corporation, asso- 
ciation, or company of which he is president, cashier, treasurer, 
secretary, trustee, or managing agent owns, claims, or has 
charge, possession, or control of in any other county of the 
territory, which he does not, of his personal knowledge, know 
has been assessed in such other county for that year, which 
list shall particularly describe each tract of land, and each 
city or town lot contained therein, so that the same may be 
found and known by such description, and all vessels, steamers, 
and other water craft, and shall also specify each and all de- 
posits, if any, and persons with whom such deposit or deposits 
are made, and the place, or places, in which the same may be 
found, unless he shall have included all such money, gold dust, 
silver bars, and bullion in the list of property in his county, 
which it shall be lawful to do; and shall also specify the kind 
and nature of all other personal property in such county, be- 
longing to, or under the charge, control, or in the possession 
of him or them. 

Src. 18. Every assessor, as soon as he shall have received 
a list of any poperty in another county, under the foregoing 
section, shall make out, from the lists delivered to him, a list 
for each county in which any taxable property may be, and 
shall transmit the same by mail, or express, to the assessor of 
the proper county, who shall assess the same as other taxable 
property therein, if it has not been before assessed for the 
same pear. ` 
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Suc. 14. The owner or holder of any stock in any firm, 
incorporated company, or association, the entire capital of 
which is invested in property which is assessed, or the capital 
of which is assessed, shall not be assessed individually for his 
stock in such company or association; nor shall any person 
having an interest in any partnership or firm,-be individually 
assessed for the partnership or firm property, if such property: 
is assessed to the partnership or firm. The property of every 
firm, incorporated company, or association, shall be taxed in 
the county where the property is situated: Provided, That 
whenever any portion of the property of any such company 
shall be assessed and taxed in the county wherein the same is 
located, then, upon presentation, at the princtpal office of such 
company of the certificate or receipt of the tax collector of 
said county, that such taxes have been paid in another county, 
the same shall be deducted at the principal office from the 
ageregate amount of taxes imposed upon, or paid by, said 
company forthe same property in the county wherein the 
principal office of the said company is situated. The individual 
property of deceased persons may be listed for the heirs, guar- 
dians, executors, or administrators, as the case may be, and & 
payment of taxes made by either shall bind all parties in in- 
terest for their equal proportions. It is hereby made the duty 
of every probate judge, from time to time, to direct each and 
every administrator and executor (which direction may be 
specially given in each case, or by general order) to pay out of 
the funds of the estate all taxes that have attached, or accrued, 
against such estate, after the passage of this act; and no order 
or decree for the distribution of any property of any decedent 
among the heirs, or devisees, shall be made until all taxes 
which have been attached to, or accrued against, the estate 
shall have been paid. 

Src. 15. If any person shall wilfully make, or give, under 
oath, or affirmation, a false list of his, her, or their, taxable 
property, or a false list of taxable property under his, her, or 
their control, such person shall be deemed guilty of perjury, 
and, upon conviction thereof, shall be punished therefor, as is 
by law provided for the punishment of perjury. 

Src. 16. If any person shall give the assessor, or his deputy, 
a false name, or shall refuse to give his or her name, or shall 
refuse to give a list of property, as is by this act required, or 
shall refuse to swear, or affirm, to such list, he or she shall be 
_ guilty of misdemeanor, and shall be arrested upon complaint 
of the assessor, or his deputy, and, upon conviction before a 
justice of the peace, he or she shall be punished by a fine 
of not less than ten dollars, nor more than five hundred dol- 
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lars, or by imprisonment for a term of not less than two days, 
nor more than three months, or by both such fine and 
imprisonment. 

Sec. 17. The assessor and his sureties shall be, and they 
are hereby, made liable for the taxes on all taxable property 
within the county, which is not assessed through his wilful 
neglect; and if any non-assessment was caused by the refusal 
of the owner, agent, or claimant of such property, or of the 
person or persons, having it in possession, or under his or 
their contro] or charge, to give a list of it to the assessor, the 
assessor shall not be liable, but the person or persons whose 
refusal to give the assessor a list caused the omission, shall pay 
double the taxes imposed upon property regularly taxed. 

Sec. 18. It shall be the duty of the assessor to prepare a 
tax list or assessment roll, alphabetically arranged in the book 
er books furnished him by the board of commissioners for 
that purpose, in which book or books, shall be listed or as- 
sessed, all the real estate, improvements on real estate, im- 
provements on public lands, and other personal property within 
the limits of the county; and in said.book or books, he shall 
set down in separate columns: First. The names of the tax- 
able inhabitants, firms, incorporated companies, or associa- 
tions, in alphabetical order if known; it unknown, the pro- 
perty shall be assessed to “unknown owners”; and if any” 
person shall refuse to makea statement of his property, under 
oath, as required by this act, that fact shall be noted under his 
name. Second. All real estate and improvements taxable to 
each inhabitant, firm, incorporated company, or association, 
deseribed by metes and bounds, or by common designation, or 
name; if situate within the limits of any city, or incorporated 
town, described by lots, or fractions of lots; if without said 
limits, giving the number of acres, as nearly as can be con- 
veniently ascertained, and the location and township where 
situate; all improvements on public lands, describing, as 
nearly as possible, the location of such improvements: Pro- 
vided, That when two or more parties claim, or give a descrip- 
tion of the same land, it shall be assessed to each party making 
such claim, or giving such description, according to the esti- 
mated value of the claims each. Third. The cash value of 
real estate, and the improvements thereon. Fourth. The 
cash value of all improvements on real estate where the same 
is assessed to a person other than the owner of said real es- 
tate. Fifth. The cash value of all personal property, except 
improvements on real estate, or public lands, taxable to each. 
Sixth. The total value of all property taxable to each; and 
no further description of personal property than that required 
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by the foregoing provisions of this section, shall be needed, ọr 
be requisite, to render the assessment binding and effective. 
Seventh. The form of the assessment roll shall be substan- 
tially as follows : 


to all 


Assessment of property for the fiscal year ending 
owners and claimants known and unknown. 
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The assessor shall, also, in a book, make a map or plan, ofthe 
various blocks within any incorporated city or town, and 
shall mark thereon the various subdivisions as they are as- 
sessed, and in each subdivision he shall mark the names of the 
persons to whom it is assessed. 

Src. 19. On or before the first Monday in August, in each 
year, the assessor shall complete his tax list, or assessment 
roll, and shall attach his certificate thereto, and deliver it, and 
the map book, and all of the original lists of property given to 
him, to the clerk of the board of commissioners; and as soon 
as he receives said assessment roll, the clerk of the board of 
commissioners shall give notice of the fact, specifying therein 
the time of meeting of the board of equalization, by publica- 
tion in one newspaper, if there be one published in the county, 
and if none, then in such manner as the board of commissioners 
shall direct; and he shall keep the roll open in his office, for 


public inspection. 


Src. 20. It shall be lawful for the assessor, at any time 
subsequent to the first Monday in Angust, and prior to the 
last Saturday in September, in each year, to assess any pro- 


‘perty which shall notbe on the regular list; and he shall enter 


such assessment in a separate portion of the tax list, or assess- 
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ment roll, under the head of “subsequent assessments,” and 
shall deliver atrue copy of the original assessment to the 
county auditor, to be by him compared with the entries on the 
assessment roll, and the same shall be filed with the clerk of 
the board of commissioners. 


BOARD OF EQUALIZATION. 
Bec, 21. Equalization, meeting of board. 
22. Duplicate assessment roll. 


Sec. 21. The commissioners of the county shall constitute 

a board of equalization, of which board the clerk of the board 
of commissioners shall be clerk. The board of equalization 
shall meet on the second Monday in August, and shall continue 
in session from time to time, until the business of equalization 
presented to them is disposed of: Provided, however, That 
they shall not sit after the first Monday in September, except 
as in this section provided. The board of equalization shall 
have power to determine all complaints made in regard to the 
assessed value of any property, and may change and correct 
any valuation, either by adding thereto, or deducting there- 
from, if they deem the sum fixed in the assessment roll too 
small, or too great, whether said sum was fixed by the owner 
or assessor; except that in the cases where the person com- 
laining of the assessment has refused to give the assessor his 
fiat, under oath, as required by this act, no reduction shall be 
made by the board of equalization in the assessment made by 
the assessor; and if the board of equalization shall find it 
necessary to add to the assessed valuation of any property on 
the assesment roll, they shall direct their clerk to give notice 
to the person interested, by letter deposited in the post office, 
express, or othewise, naming the day when they shall act in 
that cage, and allowing a reasonable time to appear. As soon 
as possible after the a A of the board of equalization 
in September, its clerk shall make out a list of all persons, 
the valution of whose property has been added to, with the 
amounts so added on the assessment roll, who have not ap- 
peared before the board, and a list of all property, the valuation 
of which has been added to on the assessment roll, with the 
amounts so added, the owners of which have not appeared 
before the board, and the board of commissioners shall cause 
the same to be published in one newspaper in the county, if 


REVENUE ACT. ) 405 


there-be any, and if not, then by posting one copy of the same 
in a public and conspicuous place in each election precinct in 
the county; and any person to the assessed value of whose 
property there was an amount so added, not appearing before 
the board of equalization in August, may appear before the 
board in October, and upon making affidavitthat he had no 
knowledge of such increased valuation of his property, he 
shall have a hearing before the board of equalization, and the 
determination then had. shall be final; and the clerk of the 
board of equalization shall note all changes made, and report 
the same to the auditor, who shall make the changes required 
on the original assessment roll, and the auditor shall, in the 
next regular statement to the auditor of the territory, report 
such changes in such statement. During the session of the 
board of equalization, the assessor shall be present, and also 
any deputy whose testimony may be required by the parties 
appealing to the board, and they shall have the right to make 
any statement touching such assessment, and producing evi- 
dence relating to the questions before the board. And the 
recorder of the Gounty shall also be present, and attend on the 
board of equalization with an abstract of all unsatisfied mort- 
gages and liens remaining on record in his office, arranged in 
alphabetical order, for which service he shall receive no com- 
pensation ; and the board of equalization shall make use of 
such abstract, and all other information they can gain from the 
records in the recorder’s office, or otherwise, in equalizing the 
assessment roll of the county, and may require the assessor to 
enter upon such assessment roll any such mortgage, or lien, or 
other property, which has not been assessed; and the assess- 
ment and equalization so made, shall have the same foree and 
effect as if made by the assessor before the delivery of the 
assessment roll by him to the clerk of the board of equaliza- 
tion. A quorum of the board of commissioners shall be suf 
ficient to constitute the board of equalization, and a majority 
of the members present shall determine the action of the 
board. On the first Saturday in October, the board of eom- 
missioners shall meet asa board of equalization, to equalize 
the subsequent assessment roll, and hear complaints in the ex- 
cepted cases in this section. 

Sec. 22. During the session, or as soon as possible after 
the adjournment of the board of equalization, its clerk shall 
enter upon the assessment roll all the changes and corrections 
made by the board, and thereupon deliver the assessment roll, 
-go corrected, to the eounty auditor, whose duty it shall be to 
add up the columns of valuation, and enter the total valuation 
of each description of property on the roll; and, on or.before 
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the second Monday in September, as to the original assessment 
roll, and on or before the second Saturday in October as to the 
subsequent assessment roll, he shall deliver a true copy of the 
corrected roll, to be styled a “duplicate assessment roll,” with 
territorial, county, and other taxes, and totals of taxes, to each 
person, carried out in separate money columns, with his cer- 
tificate thereto attached, and also the map or plat book, to the 
tax collector. 


TAX COLLECTOR AND HIS DUTIES. 


Sec. 23. Bond of tax collectors, may appoint deputies. 
25. Penalty for wilfal neglect of duty. * 
26. Duties of tax collector defined. 
27. When to return tax list. 
28. Collector shall give notice, shall receipt to tax payer. 
31. When tax collector to pay to treasurer. 
32. Liability of tax collector. 
33. Delinquent tax list. 
34. Notice of delinquent list. 
35. Actions against delinquents, form of. 
40. Judgment, effect of, etc. 
41, Laws applicable to this act. 
42, Compensation of officers, district attorney, fees of. 
43, Attorney to pay money to treasurer, etc. 
44. Liability of district attorney for neglect, etc. 


Sec. 23. The county tax collector, before entering upon 
the duties of his office, shall execute to the people of the 
United States, in the territory of Idaho, a bond, in the penal 
sum of three thousand dollars, or ina greater sum, if the 
board of commissioners of the county require it, with two or 
more sufficient sureties, to be approved by the probate judge, 
conditioned for the faithful performance of all the ‘duties of 
his office, as required by law, said bond shall be filed with the 
clerk of the board of county commissioners, and shall take 
the oath of office as prescribed by law, which shall be en- 
dorsed on his certificate of election, or appointment: Pro- 
vided, That no bond shall be required in a greater sum than 
twice the amount of taxes to be collected. 

Src. 24. The tax collector shall have the power of appoint- 
ing one or more deputies, to aid in his official duties, for 
whose conduct he shall be responsible. 

Src. 25. If any tax collector, or his deputy, shall wilfully 
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neglect or refuse to perform any of the duties enjoined on him 
by the provisions of this act, he shall be guilty of a misde- 
meanor in office, and on conviction thereof, shall be punished 
by imprisonment in the county jail, not more than one year, 
or by a fine of not less than two hundred, nor more than one 
thousand dollars, or by both such fine and imprisonment, and 
shall be forthwith removed from office. 

Sec. 26. The tax collector is hereby authorized and re- 
quired, (unless otherwise directed by the board of commis- - 
sioners in the respective counties) either in person or by deputy 
to accompany the assessor and his deputies through the 
county: Provided, That in the counties where the board of 
commissioners directs a tax collector not to accompany the 
assessor, the tax collector shall deputize the assessor to collect 
poll taxes uutil-such time_as the assessment is completed, and 
upon the entry of any assessment of movable property to any 
persou, firm, corporation, association, or company, who does 
not own real estate within the county, to demand the payment 
of the taxes on the same; and if any such person, firm, cor- 
poration, association or company, shall neglect or refuse to 
pay such taxes, the tax collector, or his deputy, shall seize 
sufficient of the personal property of the party so neglecting 
or refusing to pay, to satisfy taxes and costs, and shall post a 
notice of such seizure, with a description of the property, and 
the time and place. where it will be sold, in three publie 
places in the township or district where it is seized, and shall, 
at the expiration of five days, proceed to sell at public auction, 
atthe time and place mentioned, to the highest bidder for 
cash, a sufficient quantity of said property to pay the taxes and 
- expenses incurred; and for this service the tax collector shall 
be allowed, from the delinquent party, a fee of three dollars, 
and the same mileage a sheriff would be entitled to receive for 
travelling to the place to make a levy ; and upon the payment 
of the purchase money, he shall deliver to the purchaser the 
property sold, together with a certificate of the sale, and the 
amount of taxes or assessments, and expenses thereon, for 
which the property was sold, whereupon the title to the pro- 
perty so sold shall vest absolutely in the purchaser: Provided, 
That in counties where the tax collector is compensated for 
his services by a specific salary, he may appoint the deputies 
required by this section, and be paid for his services for col- 
lecting revenue under this section for his own use, as in this 
act provided. 

Src. 27. The tax collector shall, on the first Monday of 
each month, return to the auditor a list of all collections made 
under the preceding section, and it shall be the duty of the 
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auditor to mark the word “paid” on the original or subse- 

quent assessment roll, opposite the name of each party whose 

faxes are so paid, as soon as the same shall have been delivered 
-to him. 

Sec. 28, Upon receiving the duplicate assessment roll from 
the auditor, the tax collector shall praceed to collect the taxes, 
and shall forthwith give notice, by publication in one news- 
paper, if there he any published in his county, and if none be 
published, then by posting notices in three public and con- 
spicuous places in the county, that the territorial and county 
taxes are due and payable, and that the laws in regard to their 
collection will be strictly enforced. 

Sree. 29, Whenever any taxes are paid to the tax collector 
he shall mark the word * paid,” and the date of payment, in 
the duplicate assessment roll, opposite the name of the person, 
or description of the property, liable for such taxes, and shall 
give a receipt therefor, specifying the amount of the assess- 
ment, the amount of the tax, and a description of the property 
assessed; but no fax collector shall receive any taxes on real 
estate, for any portion less than the least subdivision entered 
on the assessment roll: ` Provided always, That an owner of 
undivided real estate may pay the proportion of taxes due on 
his interest therein. l 

Sec. 80. On the second Monday of November in each 
year, the tax collector shall, at the close of his official business 
an that day, enter upon the duplicate assessment roll a state- 
ment that he has made a levy upon all the property therein 
assessed, the taxes upon which had not been paid, and shall 
immediately ascertain the total amount of taxes then delin- 
quent, and file in the office of the auditor a statement of said 
amount, verified by the oath of himself, or deputy, and shall 
proceed to make out and file in the office of the auditor a list 
of all persons and property then owing any taxes, verified b 
the oath of himself, or deputy, which list shall be complete 
by the third Monday in November and shall be known as the 
* delinquent list ;” and to enable the tax collector to make out 
said list, no taxes shall be received by him on the duplicate 
assessment roll, after making the entry provided for it in this 
section. 

Sec. 31. The tax collector shall, on the first Monday in 
each month, pay to the county treasurer all money in his hands 
belonging to, or collected for the use of the territory, or 
county; and shall on the same day, present to the auditor the 

~ treasurer’s receipt for said money, and shall at the same time, 
deliver to the anditor, under oath, a true and correct account 
of all his transactions and receipts since his last settlemeut as 
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collector of territorial and county taxes; and shall also state, 
under oath or affirmation, that all the money collected by him 
as tax collector has been paid, which account and statement 
shall be filed in the office of the auditor. On the first Monday 
in December in each year, the tax collector shall attend at the 
office of the county auditor, with his duplicateassessnient roll, 
and the auditor and tax collector shall then carefully compare 
the said duplicate assessment roll with the original, marking 
on the original roll the word “paid” opposite the name of each 
person whose taxes have been paid, or opposite the description 
of the property upon which taxes have been paid; and the 
auditor shall then and there administer to the tax collector an 
oath, which shall be written and subscribed on the original 
and duplicate assessment roll, to the effect that each person, 
and all property assessed in said roll, on which taxes have 
been paid, has the word “paid” marked opposite the name of 
such person, or the description of such property; and the au- 
ditor shall then foot up the amount of taxes remaining unpaid, 
and credit the tax collector with the amount, and shall make 
a final settlement with the tax collector, of alltaxes charged. 
against him on account of said assessment roll. Within ten 
days after such final settlement, the auditor shall transmit, by 
mail or otherwise, to the auditor of the territory a statement, 
in such form as the territorial auditor may require, of all, and 
of each particular kind of property delinquent, and of the 
total amount of delinquent taxes. For the services required 
by this section, the tax collector shall receive no fee or com- 
pensation whatever. 

Sec. 82. If any tax collector shall refuse, for a period of 
five days, or wilfully neglect to make the payments and settle- 
ments with the treasurer and auditor of his county, as in this 
act specified, he and his sureties shall be held liable to paythe 
full amount of taxes charged upon the assessment roll; and 
the district attorney, on his own volition, or being instructed 
to do so by the territorial auditor, or by the probate court, or 
board of commissioners of the county, shall cause suit to be 
brought against such tax collector and his sureties, for the full 
amount due on the auditor's books; and if any such suit is 
commenced, no credit or allowance whatever shall be made to 
such refusing or neglecting tax collector, for the delinquent 
taxes outstanding, 

_ Seo. 83. Atany time afterthe fourth Monday of November 
aud before the institution of suit, as herein provided, any 
delinquent tax payer may, upon a certificate from the auditor 
(giving a description of the property, and the taxes due 
thereon), pay to the county treasurer the taxes assessed. 
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against said delinquent, with ten per cent. additional thereon, 
taking from the treasurer duplicate receipts for the amount 
paid, one of which receipts shall be filed with the county 
auditor, the other with the district attorney of the county. 
After having been served, by any person, with a duplicate re- 
ceipt of the county treasurer, for the total amount of taxes 
due from such person, or upon a piece of property, with ten 
per cent. thereon additional, the district attorney shall not 
commence the suit authorized by this act against such person 
or property; Provided, That if any person shall fail to serve 
said receipts, such person shall pay all costs that may result 
from his or her negligence. The additional ten per cent. pro- 
vided for by this section, shall be paid into the county treasury 
for the use of ilecounty. 


Src. 84. The auditor shall, within five days after receiving 
such delinquent list, deliver the same to the district attorney 
of his county, duly certified by him, and shall at the same 
time publish a notice in some newspaper printed in said county, 
if there be any, and if not, then by posting notices in three 
public places in said county, that said delinquent list has been 
so deposited with the district attorney, and that unless the 
delinquent taxes therein specified are paid to the county treas- 
urer Within twenty days from the publication or posting of 
such notice, action will be commenced by said attorney for 
the collection of such taxes and costs. Said auditor shall 
make, or procure, and file with the district attorney immedi- 
ately, an ailidavit, stating the contents of said notice, and the 
manner and time of such publication or posting, as required 
in this section. The district attorney, before receiving the 
delinquent list, as provided in this section, shall enter into 
such additional bond as may be required by the board of 
commissioners. 


Sec. 35. The district attorneys of the several districts of 
this territory are hereby authorized and directed, immediately 
after the expiration of the time specified in section thirty- 
four of this act, to commence actions in the name of the 
people of the United States and Idaho territory, against the 
persons so delinquent, and against the real estate and im- 
provements assessed so delinquent, and against all owners er 
claimants to the same, known or unknown. Such actions 
may be commenced in the county where such assessment is 
made, before any justice of the peace or court in said county 
having jurisdiction thereof; and such jurisdiction shall be 
determined solely by the amount of delinquent tax sued for, 
not regarding the location of the land as to the township or 
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district, nor residence of the person, as to town, township, 
district, county, or territory. 

Sec. 86. The complaint in said action may be as follows: 


Territory of Idaho, 
County of 


The people of the United States and 
Territory of Idaho, 


mt sta 


v. . [Title of the Court. ] 
[A. B. & Co.ļ]and the real estate and im- 
provements in [describing them] 


The people of the United States and Territory of Idaho, by 

. Y.] district attorney of’the district of complain 
of (A. B.] , and also the following real estate, and im- 
provements [describing them with the same particularity as 
In actions of ejectment, or actions for the recovery of per- 
sonal property] and for cause of action, say: 

That, between the first Monday in and the first 
Monday of A. D. 18—, in the county of in the 
Territory of Idaho, [O. P.,] then and there being county 
assessor of said county, did duly assess, and.put down upon 
an assessment roll all the property, real and personal, in said 
county, subject to taxation; and that the said assessment roll 
was afterwards submitted to the board of equalization of said 
county, and was by the said board duly equalized, as provided“ 
by law; that said (A. B.] was then and there owner of, and 
that there was duly assessed to him, the above deseribed real 
estate, improvements upon real estate, and certain personal 
property; and that upon such property there has been duly 
levied, for the fiscal year, A. D. 18—, a Territorial tax of 
. dollars, and a county tax of —— dollars, amounting in the 
whole to dollars, all of which is due and unpaid, of 
which amount dollars was duly assesseQ and levied 
against the real estate, and dollars against the improve- 
ments aforesaid. 

Wherefore, said plaintiffs pray judgment against [A. B.] for 
the sum of dollars (the whole of said tax), and separate 
judgment against said real estate and improvements for the 
sum of dollars (the tax thereon), and for such other 
judgment as to justice belongs, and for all costs subsequent 
to the assessment of said taxes, and of this action. 

[X. Y.,] District Attorney, District of . 
Provided, That if the property be assessed to an unknown 
owner, then any fictitious name may be inserted to represent 
such owner as defendant. 
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Sec. 87. Upon filing the complaint in a district court, or ` 
before a justice of the peace, a summons shall be issued as is 
provided in civil cases, and shall be served by delivering a 
copy thereof to each defendant named; and as to said real 
estate or improvements, by delivering a copy thereof to the 
person or persons in possession of the same; and further, as 
to all real estate, by posting a like copy in some public place 
thereon: Provided, That if the personal defendant cannot be 
found in the county in which said action is brought, then ser- 
vice may be made upon such defendant by posting a copy of 
the Senos, for twenty days, at the court house door of said 
county. 

Sec. 38. The defendant may auswer, which answer shall 

be verified: First. - That the taxes have been paid before suit. 
Second. That the taxes, with costs, have been paid since 
suit; or, that such property is exempt from taxation under the 
provisions of section four of this act. Third. Denying all 
claim, title, or interest in the property assessed, at the time of 
the assesssment. Fourth. Fraud in the assessment, or fraud ` 
in failing or neglecting to comply with the provisions of this 
act, by which fraud the party, or property, assessed has suf 
fered injury; Provided, however, That the acts herein required, 
between the assessment and the commencement of suit, shall 
be deemed directory merely; and no other answer shall be 
permitted. 
» Bec. 39. Said delinquent list, or copy thereof, certified by 
the county auditor, showing unpaid taxes against any person 
or property, shall be prema facie evidence in any court, to 
prove the assessment, the property assessed, the delinquency, 
the amount of taxes due and unpaid, and that all the forms 
of law in relation to the assessment and levy of such taxes 
have been complied with. 

Sec. 40. In case judgment is rendered for the defendant, 
it shall be general, without costs, and may be entered in favor 
of some one, or more, of them, and against others, as in other 
civil cases; in case judgment is for the plaintiffs, it shall be 
entered against such defendant as is found liable to the tax, 
and for such amount, or portion thereof, as he or they, shall 
be so adjudged Hable: Provided, That no personal judgment 
shall be rendered unless the person against whom it is ren- 
dered shall have been personally served with the summons, 
or shall have appeared in said action; judgment may also be 
rendered for want of an answer, asin other eases. Judgment 
may be entered against the real estate and improvements, 
severally, for the taxes severally assessed and levied thereon, 
and when it shall appear upon the assessment roll, and not be 
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. disproved upon trial, that the real estate and improvements 
belong to the same person or persons, then judgment may be 
rendered against said real estate and improvements jointly, for 
the whole taxes thereon, or such part thereof as may be ad- 
judged. Such judgments, rendered in the district court, shall 
be docketed and become liens upon all the property against 
which judgment is rendered, from the date of such assessment, 
and against all other real estate of the person assessed, sub- 
ject to execution for the amount of any judgment against 
him, from the time of such docketing, as in other civil cases 5 
and the district attorney may file transeripts of judgments 
rendered in justices’ courts under this act, with the county 
clerk, who shall thereupon docket such judgments, and they 

“shall become liens from and after such dode entry, in like 
manner as judgments rendered in a district court, under this 
act: Provided, however, That when the lien attaches against 
the property owing the taxes, such lien shall not be released 
until the delinquent taxes are paid thereon, and the county 
clerk may issue execution on such justices’ judgments as on 
judgments rendered in the district court. In case any person 
Shall be sued for taxes on any land, or improvements, of which 

he was the owner, or in which he had a claim or interest, at 

the institution of the suit, and shall be discharged from per- 
sonal liability under an answer, In conformity with the third 
subdivision of section thirty-eight, and such lands or improve- 
ments shall be sold under a judgment obtained against it, and 


shall thereafter be redeemed by such discharged defendant; 


or, if he shall pay the taxes and costs, to prevent a sale, then 
such personally discharged defendant shall have, and is hereby 
given the right of recovery, over against the owner at the 
time of the assessment, for the full sum of taxes-and costs, or 
redemption money paid; and in every case of such recovery, 
the judgment shall, in addition to the taxes and costs, or in 
addition to the redemption money paid, include twenty-five 
per cent. of the amount of taxes and costs, or redemption 
money, as liquidated damages, and the receipt of the district 
attorney, for taxes and costs, or of the sheriff, for the re- 
demption money, shall be sufficient evidence of the debt, and 
ofits amount. 
e Sec. 41. An act to regulate proceedings in civil cases, in 
courts of justice in this territory, and the several amendments 
thereto, so far as the same are not inconsistent with the pro- 
- visions of this act, are hereby made applicable to proceedings 
‘under this act; and any deed derived from asale of real pro- 
perty under this act, shall be conclusive evidence of title, ex- 
cept as against actual frauds, or pre-payment of the taxes by 
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one not a party to the action, or judgment in, or upon which . 
such sale was made, and shall entitle the holder thereof to a 
writ from the district court to obtain possession of such pro- 
perty ; Provided, That the sheriff in selling said property, shall 
only sell the smallest quantity that any purchaser will take 
and pay the judgment and all costs; and, Provided, further, 
That when property sold, belonging to minors, or persons un- 
der legal disability, they shall have until six months, after such 
disability is removed, to redeem said property, by paying the 
whole amount of the judgment, and all subsequent taxes and 
interest, paid by and due to the purchaser at said sale; but 
this provision shall not apply when the executor or adminis- 
trator of the estate, or the father, or in case of his death, the 
mother or guardian of such minor children, has been per- 
sonally served with process; and, Provided, further, That the 
real estate so sold for taxes may be redeemed from such gale, 
as in case of sale upon execution, as provided in other civil 
cases, by paying to the sheriff the total amount of the judg- 
ment, and all costs with thirty per cent. thereon; and, Pro- 
vided, further, That if the same is paid within three months, 
from the date of the certificate of sale, it shall be for the total 
amount of the judgment, and all costs with fifteen per cent. 
thereon. All moneys collected under this act, except costs 
and charges, shall, without delay, be paid to the treasurer of 
the county, to be distributed to the proper funds; and each 
collection, and the date thereof, shall be entered opposite the 
proper name, or property, in the delinquent tax list, which 
shall be open to public inspection. 

Sec. 42. There shall be allowed to all officers, except dis- 
trict attorneys, the fees allowed in other civil cases. The 
district attorneys shall be allowed a compensation equivalent 
to five per cent. on the amount of taxes due, to be added 
thereto, if paid after suit brought and before judgment, and 
if not so paid, then ten per cent. to be taxed as other costs in 
the case. All officers shall perform such services as may be 
required of them under this act, without the payment of fees 
in advance. All costs shall be taxed and entered in the judg- 
ment against the person, and the real estate and improvements, 
when the judgment is the same against all; or, if the judg- 
ment against the person and property, are for different sums, 
then the costs may be appropriated by the court, as the same 
may be deemed just; Frovided, That no fees or costs shall be 
paid to any officer, or district attorney, unless the same be 
collected from the defendants: Provided, That in counties 
where the officers receive a specific salary, the fees provided 
in this section shall be received by them for their own use. 
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Ssc. 43. The district attorney shall, on the receipt of any 
money for taxes, enter the same on his delinquent list, oppo- 
site the name of the person delinquent, or opposite the de- 
scription of property, and shall, on the first Monday in each 
month, after the time fixed in this act for the commencement 
of actions against delinquent tax payers, pay to the county 
treasurer all moneys collected by him for taxes, taking dupli- 
cate receipts for the amount so paid; one of which receipts 
he shall, on the same day, file with the anditor, and shall, at 
the same time, file with said auditor a list of all judgments 
obtained by him up to that date, for taxes under the provisions 
of this act, stating therein the names of the defendants, if 
known, or, if unknown, a description of the property, the 
amount of each judgment, and the name of the court, or jus- 
tice, in which, or before whom said judgment was obtained. 
He shall on the Saturday next preceding the first Monday in 
May in each year, pay to the county treasurer all moneys re- 
ceived by him for taxes, and not previously paid over, taking 
duplicate receipts therefor, one of which shall, in like man- 
ner, be filed with the auditor; and shall at the same time, file 
with the auditor a list of all judgments obtained by him and 
not previously filed, as herein provided. He shall also, on 
the day last mentioned, make one file with the county auditor 
an affidavit, stating that he has paid to the county treasurer 
all moneys collected by him for taxes prior to that date, and 
filed the receipts therefor, and that the several lists filed by 
him, as herein directed, contain all judgments obtained by 
him under the provisions of this act. On the first Monday in 
November in each year, the district attorney shall attend at the 
office of the county auditor with the delinquent list or lists, 
and the auditor shall then carefully compare the same with 
the treasurer’s receipts and statements filed by the district 
attorney, and if the same shall have been found to be cor- 
rect, the auditor ‘shall give to the district attorney a re- 
ceipt specifying the same. The district attorney shall, 
at the same time, deliver to the auditor a written state- 
ment of all delinquent taxes upon said delinquent list or lists 
remaining uncollected, or for which suit has been brought, with 
his reasons in detail for not being able to collect the same, or 
for not bringing suit; and the auditor shall immediately file 
the said delinquent list or lists, and statement with the clerk 
of the board of equalization, and the board of equalization 
shall revise the same, by striking off such taxes as cannot be 
collected; the delinquent list or lists, shall then be returned 
to the auditor, who shall note the changes made, and shall 
then return the same to the district attorney. The county 
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auditor shall, in his next report to the territorial auditor, state 
the amount stricken offthe delinquent list or lists, by the 
board of equalization. 

Sec. 44. If any district attorney shall fail, or refuse to pay 
to the county treasurer, as provided in this act, any money 
collected by him “or taxes, he shall be guilty of a misdemeanor, 
and, upon conviction thereof, shall be forthwith removed from 
office, and shall also be punished by% fine in any sum not ex- 
ceeding five thousand dollars, or by imprisonment in the 
county jail fora period not exceeding one year, or by both 
such tine and Imprisonment. 


COUNTY AUDITOR, HIS DUTIES. 


Sec. 45. County auditor, duties of. 
46, Penalty for neglect of duty. 
50. Printed license forms prepared by auditor for collector, 
51. Auditor to report to territorial auditor. 


Sec. 45. The county auditor shall, before he enters upon 
the duties of his office, execute two bonds, with sufficient 
sureties, to the people of the United States and Idaho territory, 
one for the sum of two thousand dollars, or such greater sum 
as the board of commissioners may require, which shall be 
approved by the probate judge, and filed in the office of the 
territorial_auditor, and the other for the penal sum of two 
thousand dollars, or such greater sum as the board of commis- 
sioners may require, to be approved by the probate judge, and 
filed in the office of the probate clerk, which bonds shall be 
conditioned for the faithful performance of all the duties of 
his office, as required by law. 

Sec. 46. If any county auditor shall, by himself or deputy, 
neglect or refuse to perform the duties enjoined on him bythe 
provisions of this act, he shall be guilty of a misdemeanor in 
ôffice, and on conviction thereof, shall be punished by impris- 
onnient in the territorial prison, for not more than one year, 
or by a fine of not less than two hundred, nor more than one 
thousand dollars, or by both such fine and imprisonment, and 
shall be forthwith removed from oflice. N 

Szo. 47. On delivering the certified copy of the assessment 
roll to the tax collector, the auditor shall charge the tax.col- 
lector with the full amount of the taxes levied, and shall forth- 
with transmit by mail, to the territorial auditor, a statement 
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of the amount so charged, and shall also, atthe same time, 
transmit to the territorial auditor n statement of the number 
of poll tax receipts delivered to the tax collector, and the 
number of said receipts returned to him on settlement, which 
said returned receipts he shall forward to the auditor, by 
such conveyance. as the territorial auditor, either by general 
or special order, may direct, and shall at the same time, make 
out and transmit by mail, a statement of all territorial and 
county licenses issued in the county since his last settlement 
in regard thereto, giving the number and aggregate amount 
of each kind of licenses issued. 

Sec. 48. All statements which this act requires the auditor 
to make, shall be made under oath. 

Sec. £9. The auditor shall, from time to time, upon pre- 
sentation to him of the receipt from the county treasurer, for 
moneys collected and paid over by the tax collector, credit him 
with the amount thereof, and shall, at the time required by law 
for the return of the delinquent list in each year, credit him 
with the amount of taxes then delinquent, and in case the tax 
list is transferred. from one tax collector to another, he shall 
credit the one and charge the other with the amount then out- 
standing on the tax list, which amount shall be ascertained 
jointly by the outgoing and incoming tax collectors at their 
own cost, without any expense to the territory or county. 

Sec. 50. The auditor shall prepare printed forms for all 
licenses, the entire proceeds of which are paid into the county 
treasury, and each license so prepared by him shall be first 
numbered by the treasurer, and by said treasurer charged to 
the auditor, in a book kept for that purpose; the auditor shall 
then issue said licenses to the tax collector from time to time 
as the same may be required, and charge the collector with the 
same and upon the first Monday in each month, the collector, 
with the treasurer, shall appear at the office of the auditor, 
and settle for all licenses by him sold. 

Src. 51. The county auditor shall, on the Tuesday next 
following the first Monday in each month, report, by mail, to 
the territorial auditor, the amount of money in the county 
treasury, belonging to the territory, stating Specifically in said 
report the amount received from each source of revenue, prior 
to making which report he shall examine the books of the 
county treasurer, and shall administer to the treasurer an oath, 
declariug that said books are correct, and that all the money 
received by him for, or on account of the territory, has been 
duly entered therein. The territorial auditor shall forward to 
the auditor, blank forms for the accounts to be rendered, and 
for the oath to be taken under this section, and the auditor 
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shall from time to time furnish the tax collector with a suffi- 
cient number of licenses, taking his receipt therefor. 


POLL TAX. 


Sec. 52. Poll tax who liable for. 
53. Territorial auditor shell furnish blank receipts for poll tax. 
54. Additional bond from tax collector. 
59. Forged receipt, enforcement of payment. 
65. Oath of tax collector for amount collected. 
67. License, cM¢ers and professional persons to pay. 
69. Brokers, bankers, etc., who liable to pay licenses. 
73. Selling and vending goods, ete. 
75. Hawkers, etc., return of licenses not issued. 
§0. Joint scttlement of anditor and treasurer, 
81. Penalty for issuing false receipts. 
8&2. Money paid into treasury, duty of treasurer. 
&6. Penalty for using or loaning public money. 
88. Compensation of collectors, neglect of duty. 
92. When settiement to be made. 


Sec. 52. Each male inhabitant of this territory, over 
twenty-one, antl under fifty years of age, and not by law ex- 
empt, shall pay a poll tax, forthe use of the territory and 
county, of four dollars: Provided, The same be paid between 
the first Monday of May and the first Monday in August; 
but if the said poll tax is not paid prior to the first Monday in 
August, it shall be five dollars; and seventy-five cents of the 
extra dollar shall be paid to the county treasurer for the school 
fund, and twenty-five cents be retained by the tax collectors as 
fees, in addition to ten per cent. on the first four dollars, which 
it shall be lawful for him to retain as compensation for the 
collection of said poll tax. 

Sec. 58. The territorial auditor shall, before the first Mon- 
day in ave of each year, cause proper blank receipts for poll 
taxes to be printed, of a uniform appearance, changing the 
style thereof each year; and said auditor, after signing and 
numbering them, shall cause a number thereof, equal to the 
probable number of inhabitants in each county, liable to pay 
poll tax, to be immediately forwarded to the county treasurer of 
each county, who shall sign them, or so many of them as may 
be required, and make an entry thereof in a book to be kept 
for that purpose, and thereupon deliver them to the county 
auditor, who shall likewise sign themyand make an entry of 
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the number he receives, in a book to be kept by him for that 
urpose, 

. Sze, 54. The county auditor shall from time to time issue, 

to the tax collector so many of the receipts for poll tax as he 

may need, taking his reeeipt therefor. 

Sc. 55. No receipts for poll tex, other than those men- 
tioned in the fifty-third section of this act, shall be used, or 
given, for the payment of any such tax; and any tex collector 
who shall reeeive any poll tax, without delivering the proper 
receipt, required by law, shall be guilty of a misdemeanor | 
for each poll tax so received, and, on conviction thereof, shall 
be punished by imprisonment in the county jail, not less than 
three months, nor more than one year, or by a fine of not less 
than one hundred, nor more than one thousand dollars, for 
each offenee, or by both such fine and imprisonment. 

Src. 56. Upon receiving such receipts from the county 
auditor, the tax collector shall give a receipt to ssid auditor 
for the same; and the said auditor shall immediately charge 
the same to the tax colleetor so receiving them. All receipts 
delivered to the tax collector hefore the first Monday in May, 
shall be filled out with the sum of four dollars, and four dol- 
lars shall be charged to him for ẹseh one so delivered; and all 
such receipts delivered to the tax collector after the first Mon- 
day in August, in each year, shall be filled out with the sum 
of five dollars, and five dollars shall be charged to him for 
each one so delivered. 

Sxc. 57. The board of commissioners of each county shall 
exact ve they deem it advisable) an additional bond fram the 
tax collector, with additional sureties, in such penal sums as 
the said board shall believe to be necessary to insure the 
prompt and faithful payment to the county treasurer, of all 
moneys received by such tax collector for poll tax. 

Szo. 58. No person shall be deemed or held to have paid 
his poll tax, unless he is able to exhibit a receipt therefor, 
issued from the office of the territorial auditor, or otherwise 
prove the payment of the same. 

Src, 59. Any person, or persons, who shall pass, sell, or 
transfer, or who shall forge, or fraudulently issue any receipt, 
or receipts, for poll tax, contrary to the spirit or intention of 
this act, shall be guitty of felony, and, on conviction thereof, 
shall be punished by imprisonment in the territorial prison, for 
not less than one year, nor more than two years. 

Szoc. 60. To enforce the collection of poll taxes, as pro- 

vided in this act, the tax collector may seize so much of any 
and every species of personal property whatever, claimed by 
any person liable to, and refusing or neglecting to pay his poll 
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tax, or property in the possession of, or due from any other 
person, and belonging to such person so refusing to pay such 
poll tax, as will be sufficient to pay such poll tax and costs of 
seizure, which costs shall not exceed three dollars; and shall, 
and may sell the same at any time or place, upon giving:a ver- 
bal notice of one hour previous to such sale; and any person 
indebted to another, liable to pay poll tax, but who has neg- 
lected or refused to pay the same, shall be liable to pay said 
tax for such other person, after service upon him by the tax 
collector of a notice in writing, stating the name or names of 
the person or persons so liable, and owing poll tax, and such 
debtor may deduct the amount thereof, with the costs of serv- 
ing said notice, which shall be one dollar (and for which he 
shall be equally responsible), from such indebtedness. 

Src. 61. The tax collector, after having deducted the poll 
tax for which such property was sold, and the necessary fees 
and costs of sale, shall return the surplus of the prozeeds to 
the owner of the property ; a delivery of the possession of the 
property by the tax collector to any purchaser, at any such 
sale, shall be a sufficient title in the purchaser, without execu- 
tion of a certificate of purchase thereof, by the tax collector. 

Src.62. If any person shall give to the tax collector, or his 
deputy, 2 false name, or shall refuse to give his name, he shall 
be guilty of misdemeanor, and shall be arrested upon com- 
plaint of the tax collector, or his deputy, and upon conviction 
before a justice of the peace, he shall be punished bya fine 
of not less than ten dollars, nor more than one hundred dol- 
lars, or by imprisonment for a term not less than two days, 
nor more than three months, or by both fine and imprisonment. 

Sec. 63. Active members of fire companies shall be, and 
are hereby declared exempt from paying poll tax. 

Sec. 64. All money collected as poll tax, under the pro- 
visions of this act, after the expenses of collection are paid, 
shall be paid into the county treasury; one half thereof to be 
appropriated to territorial purposes and the remaining one 
half to Pai purposes. 

Src. 65. On the first Monday of each month, the tax col- 
lector shall make oath, before the county auditor, of the total 
number of poll taxes collected by him during the last pre- 
ceding month, and shall at the same time, file the count 
treasurer’s receipt for the total amount of poll taxes collected, 
less ten per cent., allowed by this act for fees; and on the first 
Monday in August, he shall return allthe four dollar poll tax 
receipts by him received and not used, and shall pay to the 
treasurer the total amount collected and not paid in thereto- 
fore, subject to the deduction aforesaid; and he shall, at the 
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same time, receive from the territorial auditor, through the 
treasurer and county auditor, a sufficient number of five dollar 
receipts to enable him to collect taxes from all the polls in his 
county, who have not then paid; and on the Saturday next 
preceding the third Monday in December in each year, the tax 
collector and the treasurer shall attend at-the office of the 
county auditor, and the county auditor shall then and there 
finally settle with the tax collector for all poll tax receipts 
signed by the treasurer and delivered to him; and the tax col- 
lector shall then pay over the amount of all poll tax receipts 
received by him, not then or theretofore returned; and all the 
poll tax receipts returned by the tax collector shall be forth- 
with transmitted by the county auditor, with his usual state- 
ment, to the territorial auditor; and no poll tax receipts shall 
be valid, for any year, unless issued after the first Monday of 
May in such year. 

Sze. 66. At the settlement with the tax collector, required 
on the third Monday in December, it shall be the duty of the 
county auditor, and he is hereby required, to forthwith trans- 
mit to the territorial auditor a certified statement of the amount 
of poll taxes paid over to the county treasurer of his county up 
to that time, and shall deliver a duplicate of such statement to 
the county treasurer; and on the final settlement on the Satur- 
day next preceeding the third Monday of December, in each 
year, the county auditor shall immediately upon the conclusion 
thereof, transmit a certified statement to the territorial auditor, 
stating therein the number of all receipts for poll tax delivered 
by the county treasurer to him,;the number of such receipts 
issued by him to the tax collector, the number of such receipts 
returned by the tax collector, and the number of such receipts 
then transmitted to the territorial auditor. 

Sec. 67. There shall be levied and collected by the tax 
collector a license tax, as follows: First. From each propri- 
etor or keeper of a billiard table, not kept for the exclusive 
use of the owner or his family, for each table twenty dollars 
per quarter; for a nine or ten pin or bowling alley, twenty- 
five dollars per quarter. License to be granted for a term not 
less than three months. Second. From the manager or lessee 
of every theatre, five dollars per day, if granted for a less term 
than one month ; if granted for one month, one hundred dol- 
lars shall be paid; if granted for three months, two hundred 
dollars; if granted for one year, six hundred dollars; and for 
each exhibition of serenaders, or opera, or concert singers, the 
- same payment for license as is required for theatrical per- 
formances. Third. For each day a caravan, menagerie, or 
circus performance is exhibited, thirty dollars for each day of 


422 REVENUE ACT. 


exhibition ; of any figures, wire or rope dancing or sleight-of 
hand performances for reward, the sum of twenty dollars. 

Fourth. From each and every insurance company transacting 
an insurance business in this territory, twenty-five dollars per 
year. Fifth. From each pawnbroker, fifty dollars per quarter 
year. Sixth. From each keeper of an intelligence office, 

fifteen dollars per quarter year. Seventh. That all territorial, 

county and township officers shall pay a tax of one per cent. 

upon their salaried and official incomes. Eighth. That each 
professional man, before practicing as such, including physi- 
Clans, surgeons, dentists, and attorneys at law, shall pay a tax 

in their several professions by paying into the county treasury 
the sum of twenty dollars, each, perannum. = 

Sze. 68. Licensés shall be obtained by the person or per- 

sons, private association, or corporation, doing business in this 

territory, engaged in one or more of the following occupations, 

to wit: In buying or selling foreign or inland bills of ex- 
change, or in loaning moneys at interest, or in buying or 
selling notes, bonds, or other evidences of indebtedness of 

ptivate persons, or territorial, county, or city stocks, or in- 
debtedness, or stocks of incorporated companies or unincor- 
porated companies, or person or persons; or in buying or 
selling gold dust, or silver, bullion, gold or silver coin; 

keepers of savings banks; or engaged as common carriers 
in transmitting or carrying gold dust, gold or silver coin, or 
bullion, from any place in this territory to any place without 
this territory, or from one place to another place within the 
territory, for profit; or engaged in receiving general or special 
deposits of gold dust, gold cr silver coin, or bullion, for profit: 

Provided, That checks used in the transaction of business be- 
tween parties within this territory shall not be included as 

being liable to the provisions of this act. 
_ Sec. 69. Brokers, or such persons, associations, or corpo- 

rations as ate engaged in one or more of the following occu- 

pations, to wit: n loaning money at interest, or in buying or 
selling notes, bonds, or other evidences of indebtedness of 

private persons, or in buying or selling United States govern- 
ment, territorial, county, or city stocks, or other evidences of 

United States government, territory, county, or city indebt- 
edness, or stocks, or notes, bonds, or other evidences of in- 
debtedness of incorporated companies, or in buying or selling 
gold dust, gold or-silver bullion, or gold or silver coin, or in 

receiving special or general deposiis of gold dust, gold or 
silver bullion, or gold or silver coin for profit, or in carrying 
or transmitting, as common carriers, gold dust, or gold or 
silver bullion, or gold or silver coin from any place tithin this 
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territory to any place without this territory, or from any one 
piace to another within this territory, for profit, or in keeping or 
conducting savings banks, shall be divided into five classes, 
as follows: Those doing business in the aggregate to the 
amount of two hundred and fity thousand dollars per quarter, 
and over, shall constitute the first class; those doing business 
to the amount of two hundred thousand dollars, and legs than 
two hundred and fifty thousand dollars per quarter, shall con- 
stitute the second class; those doing business to the amount 
of one hundred thousand dollars, and less than two hundred - 
thousand dollars per quarter, shali constitute the third class; 
those doing business to the amount of fifty thousand dollars,~ 
and less thau one hundred thousand dollars per quarter, shall 
constitute the fourth class; those doing business in any 
amount under fifty thousand dollars per quarter, shall consti- 
tute the fifth class. The licenses shall be obtained from the 
tax collector, and shall be given, for the first class, upon the 
payment of one hundred dollars per quarter; for the second 
class, eighty dollars per quarter; for the third class, fifty dol- 
lars per quarters for the fourth class, forty dollarsper quarter; 
for the fifth class, thirty dollars per quarter; said amounts to 
be paid to the collector of taxes in each county in which the 
party applying therefor desires to or does transact any or all 
of the occupations specified in section sixty-eight; and a sep- 
arate license shall be obtained for each branch establishment 
or separate house of such business located in the same 
county. 

Sro. 70. Bankers, or such persons, associations, or corpo-~ 
rations as are engaged in buying or selling foreign or do- 
mestic bills of exchange or drafts shall be divided into five 
classes, as follows: Those doing business in the aggregate to 
the amount of five hundred thousand dollars or over, per 
month, shall constitute the first class; those doing business to 
the amount of three hundred thousand dollars, and less than ` 
five hundred thousand dollars per month, shall constitute the 
second class; those doing business to the amount of two 
hundred thousand dollars, and less than three hundred thou- 
sand dollars per month, shall constitute the third class; those 
doing business to the amount of one hundred thousand dol- 
lars, and Jess than two hundred thousand dollars per month, 
shall constitute the fourth class; those doing business in any 
amount less than one hundred thousand dollars per month, 
shall constitute the fifth class. The license for the first class 
shall be given upon the payment of one hundred dollars per 
month; for the second class upon the payment of sixty dol- 
lars per month; for the third class upon the payment of fifty 
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dollars per month; for the fourth class upon the payment of 
forty dollars per month; for the fifth class upon the payment 
of thirty dollars per month. 

Sec. T1. Each tax collector shall make dilligent inquiry 
and examination as to all persuns in his county liable to pay 
licenses as provided in this and the foregoing sections, and the 
collector is hereby empowered, and it shall be his duty to re- 
quire each person to state, under oath or affirmation, the 
amouut of business which he, or the firm of which he is a 
member, or for which he is agent or attorney, or the associa- 
tion or corporation of which he is president, secretary, or man- 
aging agent, have done im the last preceding three months, 
and also to make a statement under oath, if required, in order 
to carry out the provisions in sections sixty-eight, sixty-nine 
and seventy of this act, and thereupon, such person, agent, 
president, secretary or other officer, shall procure a license 
from said tax collector, for three months, of the class of which 
such party is liable to pay; and in all cases where an under 
estimate has been made by the party applying, the party 
making such under estimate shall be required to pay a double 
license for the next quarter. License shall be procured imme- 
diately before the commencement of any business, or occupa- 
tion liable to license tax, under this and foregoing sections. 
Such license shall authorize the party obtaining the same in 
his town, city, or particular locality in the county, to transact 
business as provided in such license: Provided, however, That 
nothing in this act, nor in any license issued under it, shall 
be construed to authorize any person to carry on any business 
within the limits of any incorporated city or town authorized 
by its charter to impose or levy city or town license taxes, 
unless such person shall, in addition to the license, if any re- 
quired by this act, also procure the license or licenses required 
by the ordinances or orders of such city or town; and Pro- 
vided further, That any person or persons who shall commence 
or contiune to carry on or transact any business, trade, pro- 
fession or calling, for the transaction or carrying on of which 
a license is required by this act, without procuring the proper 
license, as herein required, such person shall be guilty of a 
misdemeanor, and upon conviction thereof, shall be fined in 
any sum not less than ten, nor more than one hundred dollars; 
and, Provided further, That if any person or persons required 
by the provisions of this act to take out a license, shall fail, 
age or refuse to take out such license in the manner pro- 
vided in this act, or shall carry on or attempt to carry on 
business without such license, the collector may direct suit, in 
the name of the people of the United States in the territory 
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of Idaho, as plaintiffs, to be brought against him or them for 
the recovery of the license money, and in such case, either the 
collector or attorney may make the necessary affidavit, and a 
writ of attachment may issue without any bonds being given 
on behalf of the plaintiffs, and, in case of a recovery by 
the plaintifis, twenty dollars liquidated damages shall be in- 
cluded in the judgment and costs, and be collected from the 
defendant, and five dollars thereof shall be paid to the collector, 
and fifteen dollars to the attorney prosecuting the suit. Upon 
the trial of any criminal action provided for by this section, 
the defendant shall bedeemed not to have procured the proper 
license unless he either produces it or proves that he did pro- 
cure it; but he may plead, in bar of the criminal action, a re- 
covery against him, and the payment by him, in a civil action, 
of the proper license money, damages and costs. 

Sec. 72. Every person who has a fixed place of business 
who may dealin goods, wares, or merchandise, wines or dis- 
tilled liquors, except the agricultural productions of this ter- 
ritory, (when sold by the producers thereof} and except such 
as are sold by~ auctioneers under license, according to law, 
shall pay quarterly an amount of money for license as required 
by the class in which such person is placed by the tax collector 
of the county, under the provisions of the succeeding section : 
Provided, always, That nothing herein shall be construed to 
extend to physicians, apothecaries, or chemists, as to any 
wines or spirituous liquors which they may use in the prepara- 
tion or compounding of medicines. 

Sec. 738. Every person who shall sell or vend any goods, 
wares or merchandise, or wines or distilled liquors, drugs or 
medicines, jewelry or wares of precious metals, and persons 
who keep horses and carriages for rent or hire, except mules, 
horses or animals used in the transportation of goods, shall 
obtain from the tax collector of the county in which such 
business may be transacted, for each of the branches of busi- 
ness in this and the preceding section enumerated, a license 
for the transaction of that business, at the following rates, to- 
wit: All persons dealing as aforesaid shall be classed 
according to the amount of the average monthly sales, or rates 
effected in the following manner, that is to say: Those who 
are estimated to make average monthly sales to the amount of 
one hundred thousand dollars or more, shall constitute the 
first class; of seventy-five thousand dollars, and less than one 
hundred thousand dollars, shall constitute the second class ; 
-of fifty thousand dollars, and less than seventy-five thousand 
dollars, shall constitute the third class; of forty thousand dol- 
lars, and less than fifty thousand dollars, shall constitute the 
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fourth class; of thirty thousand dollars, and less than forty 
thousand dollars, shall constitute the fifth class; of twent 
thousand dollars, and less than thirty thousand dollars, sha 
constitute the sixth class; of ten thousand dollars, and less 
than twenty thousand dollars, shall constitute the seventh 
class; of five thousand dollars, and less than ten thousand 
dollars, shall constitute the eighth class; of two thousand 
dollars, and less than five thousand dollars, shall constitute the 
ninth class; of all amounts under two thousand dollars, the 
tenth class. The license for the first class shall be given upon 
the payment of one hundred dollars per month; for the 
second class, seventy-five dollars per month; for the third 
class, fifty dollars per month; for the fourth elass, forty dollars 
per month; for the .fifth class, thirty dollars per month; for 
the sixth class, twenty dollars per month; for the seventh 
class, fifteen dollars per month; for the eighth class, ten dollars 
per month; forthe ninth class, seven dollars and fifiy cents 
per month; for the tenth class, five dollars per month: Pro- 
vided, That the sale of liquors and wines by persons licensed 
under this section shall not be in less quantities than one 
quart, and no license shall be issued for a less time than three 
months. The moneys collected for licenses provided to he 
granted by this and the preceding sections of this act, shall be 
paid into the county treasury for territorial and county 
purposes. 

Src. 74. All tavern and inn keepers, and persons who may 
dispose of any spirituous, malt or fermented liquors, or wines 
in less quantities than one quart, shall, before the transaction 
of any such business, obtain a license from the tax collector, 
for which they shall pay the sum of fifty dollars per quarter: 
Provided, however, That all persons engaged in retailing liquors 
in connection with entertainments for travellers, at any point 
distant three miles or more outside the limits of any city or 
town, within this territory, shall pay a quarterly license of 
fifteen dollars, amd one dollar to the tax collector for his fees; 
one-half of said fees shall be paid tothe county auditor, as 
tmhadeand provided forin this act. The moneys collected for 
licenses, under the provisions of this section, shall be paid into 
the county treasury for territorial and county purposes. 

Sze. 75. Every travelling merchant, hawker, or peddlar, 
who shall carry 2 pack and vend wares, goods or merchandise 
of any kind, and every auctioneer, shall pay for each license 
ten dollars per month; and every such travelling merchant, 
hawker or pedlar who shall use a wagon, or one or more 
animals for the purpose of vending any wares or merchandise 
of any kind, or wines, fermented liquors, or spirituos liquors, 
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shall pay for each license twenty dollars per month: Provided, 
That nothing in this section shall be so construed as.to apply 
to the agricultural productions, or to any vegetables or green 
fruit grown in any place in this territory. The county auditor 
shall issue to the tax collector the licenses contemplated in 
this section, which licenses so issued shall autherize the holders 
of the same to vend goods, wares, and merchandise, as set 
forth in such license, in the county where such licenses are ob- 
tained; and it is hereby made the duty of every justice of the 
peace, constable, sheriff, tax collector, and peace officer to de- 
mand the license of any such pedler or hawker; and if such 
person be found notto have a license, as directed by law, the 
person so offering any goods or wares for sale, shall be guilty 
of misdemeanor, and on conviction, shall be fined in any sum 
not less than fifty, nor more than one hundred dollars. The 
money collected under the provisions of this section shall 
be paid into the county treasury for territorial and county 


oses. 

Pee, 76. The licenses provided to be granted by the pro- 
visions of the next preceding section, shall be granted for three, 
six, or twelve months, at the option of the party applying for 
such licenses. 

Src. 77. The county auditor shall cause to be printed a 
sufficient number of blank licenses, of all classes mentioned 
in this act, where the entire amount is paid in for territorial 
and county purposes, for three, six, or twelve months; each 
license shall also contain a blank receipt, to be signed by the 
county tax collector on delivery of said license to the pur- 
chaser thereof. He shall hand over to the treasurer of the 
county a sufficient number of blanks for the use of the county, 
which shall be charged to the said treasurer on the auditer’s 
books. The treasurer shall countersign the same, and deliver 
them to the county auditor, taking his receipt therefor. 

Sec. 78. The county auditor shall from time to time deliver 
to the tax collector as many of such licenses as may be re- 
quired, and shall sign the same, and charge them to the tax 
collector, specifying the class of license in the charge. 

Src. 79. On the first Monday in each month the tax col- 
lector shall return to the county auditor all licenses notissued ; 
and the county auditor shali credit him with the amount se 
returned, so that the account shall show the amount of money 
received for licenses issued, and open a new account with the 
tax collector for the next month. 

Src. 80., The county auditor and treasurer of each county 
im the territory shall, on the first Monday in March, June, 
September and December, make a joint statement to the board 
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of commissioners, showing the whole amount of collections 
stating particularly the source of each portion of the revenue) 
from all sources paid into the county treasury, the funds among 
which the same was distributed, and the amount to each; the 
total amount of warrants drawn and paid, and on what fund ; 
the total amount of warrants drawn and unpaid ; the accounts 
or claims audited or allowed and unpaid, and the fund out of 
which they are to be paid; and generally make a full and 
specific showing of the financial condition of the county. 

Sze. 81. If either the treasurer, county auditor, tax col- 
lector, or any other person, shall issue, have in his possession 
with intent to circulate, or put in circulation, any other license 
than those properly issued to the tax collector, under the pro- 
visions of this act, the person so offending shall be guilty ot 
felony, and, on conviction, be sentenced to imprisonment in 
the territorial prison for a term of not less than one year, nor 
more than four years zand any tax collector who shall receive 
the money for a license, without delivering to the person pay- 
ing for the same the license paid for, or who shall insert the 
name of more than one person or firm therein, shall be guilty 
of a misdemeanor, and, on conviction thereof, shall be pun- 
ished by a fine of not less than one hundred dollars nor more 
than one thousand dollars, and by imprisonment in the county 
jail not less than three months, nor more than one year. 

Sec. 82. Each county treasurer shall keep all the money 
received by virtue of his office in his own possession, or on 
special deposit, and no person except the treasurer, or one of 
his deputies, shall receive or pay out any money in his office; 
and when any money shall be paid to the county treasurer, he 
shall give to the person paying the same a receipt therefor, 
which receipt such person shall forthwith deposit with the 
county auditor, who shall charge the treasurer therewith, and 
give the person paying the same an acquittance. 

Sec. 88. The treasurers of the respective counties shall at 
all times hold themselves in readiness to settle and pay all 
moneys in their hands whenever required to do so by an order 
signed by the auditor and treasurer of the territory; and the 
treasurer and auditor are hereby authorized to draw such 
orders whenever they deem it proper. The treasurers shall, 
on the second Mondays of March, June, September, and De- 
cember, in each year, proceed to the territorial capital, and 
shall settle in full with the auditor and pay over in cash to the 
treasurer of the territory, all funds which shall have come into 
their hands as county treasurers, for the use and benefit of the 
territory, taking therefor a receipt from the treasurer of the 
territory, which receipt he shall forthwith file with the auditor 
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and any county treasurer who shall fail, neglect, or refuse, on 
the days above specified, or within fifteen days thereafter, to 
then and there settle and make payment as required by this 
act, shall forfeit all fees and percentage, which would have 
otherwise been due him on said settlement; and the auditor 
is hereby authorized and required to withhold all such fees 
and percentage, and require the same to be paid into the 
treasury for the use and benefit of the territory. Before 
making any settlement, each county treasurer shall produce 
to the auditor of the territory a report from the county auditor, 
together with a duplicate thereof, stating specifically the 
amount due the territory from each particular source of rev- 
enue, the original of which shall be filed with the auditor of 
the territory, who shall enter upon the same, and also upon 
the duplicate, the cash paid to the treasurer of the territory, 
and also the commissions allowed to the county treasurer for 
his payments. The county treasurer shall file the duplicate 
report with the auditor of his county, whereupon the auditor 
shall balance the treasurer’s account; and it shall be the duty 
of the auditor, to- furnish the treasurer with the report which 
such treasurer is required to produce in making his settlement 
with the territory. 

Src. &4. And each county treasurer shall, at the same time 
of making his settlement, produce to the auditor of the ter- 
ritory, the certifled statement of the county auditor, of the 
amount allowed and paid to the assessor, tax collector, and 
auditor, as prescribed in this act; and no county treasurer 
shall be allowed to make any settlement with the auditor of 
the territory, or in any manner to release himself and bonds- 
men from liability for the full amount by him received, unless 
he produces to the auditor, the statements required by this 


section. x pe 

Szo. 85. Whenever any allowance is made to any assessor, 
tax collector, or auditor, as in this agt provided, the clerk of 
the board of commissioners shall certify the account so allowed 
to the auditor, who shall draw his warrant on the county treas- 
urer for that part of the same which the county is required to 
pay, which shall be in proportion to the amount of taxes levied 
for territorial and county purposes respectively; and the 
auditor shall make a certified copy of the account, and in- 
- dorse thereon the amount due from the territory, and indorse 
on the account remaining in his office the same, and shall fur- 
nish such copy, with the indorsement thereon, to the county 
‘treasurer, who shall pay out of the money belonging to the 
territory, the amount indorsed on such account, to the assessor, 
tax collector, or auditor, and take his receipt thereon; and the _ 
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treasurer, on making his quarterly or semi-annual settlement, 
shall present with the auditors statement, such capy of the 
account allowed by the board to the assessor, tax collector, or 
auditor, indorsed and receipted as herein provided, and the 
auditor shall allow him for the amount so paid. 

Sec- 86. If any tax collector, or county treasurer, shall 
either directly or indirectly use, loan, or in any manner place 
out of his possession, otherwise than as on special deposit, any 
funds belonging to, or collected by, or paid to him for the use 
and benefit of either the territory or of any county, he shall 
be guilty of s misdemeanor, and, on conviction thereof, shall 
be forthwith removed from office, and shall also be punished 
by a fine in any sum not exceeding five thousand dollars, or 
imprisonment in the territorial prison for any time not ex- 
ceeding one year, or by both such fine and imprisonment. 
The treasurer, tax collector, assessor, auditor, clerk of the 
board of equalization, and each member of such board, shall 
each separately perform the duties required of him in his office, 
and shall not perform the duties of any two officers under this 
act, except as provided by law; and any officer who shall at the 
same time perform the duties of any two offices in any man- 
ner eonnected with the public revenue, except in the manner 
expressly provided by law, or any collecting or disbursing off- 
cer who shall refuse, or neglect, the performance of the duties 
` required by this act, shall be guilty of a misdemeanor, and on 
conviction thereof, shall be punished by imprisonment in the 
territorial prison, not more than one year, and by a fine of not 
Jess than two hundred, nor more than one thousand dollars, 
er by both such fine and imprisonment, and shall forthwith be 
removed from office. ` 

See. 87. The books, papers, and accounts, of each officer, 
in regard to the assessment or collection of taxes, or to the re- 
ceiving, auditing, or disbursing moneys collected for the use 
or benefit of the territory, or of any county, shall, at all times 
during office hours, when not necessarily in use by the officers, 
be open for any person whomsoever to inspect, or copy, witb- 
` ont any fee or charge. 

Suc. 88. The collectors of taxes in the counties of this ter- 
ritory, shall be allowed for collecting all taxes, except poll 
taxes, the following rates on all moneys collected and paid 
over by them in each fiscal year, commencing on the first 
Monday in May; ten per centum on the first ten thousand 
dollars; four per centum on all over ten thousand dollars, and 
under twenty thousand dollars; three per centum on all over 
twenty thousand, and under fifty thousand dollars; Provided, 
That the pay or salary of any collector shall exceed the sum of 
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twenty-five hundred dollars per annum, the collector of taxes 
shall also receive from the party one dollar for each business 
license sold, one half of which shall be paid to the county au- 
ditor. The assessor and his deputies shall keep a correct, 
account of the number of days they have been employed in 
the discharge of their official duties, and shall verify the same 
on oath before the clerk of the board of commissioners, or 
other person qualified to administer oaths, and then shall pre- 
sent said account to the board of commissioners, who, if satis- 
fied of the correctness of the same, shall allow it, and order 
payment to be made at the rate of eight dollars per day. All 
county officers who are required, under this act, to copy any 
assessment roll, or delinquent list, shall receive in payment of 
the same, an amount to be allowed by the board of commis- 
sioners of the respective counties, not to exceed twenty-five 
cents per folio of one hundred words. The territorial treasurer 
is hereby authorized to pay out of the territorial treasury allue- . 
cessary expenses incurred in the transmission of territorial 
moneys from the respective county treasurers to the territorial 
treasurer. No county treasurer shall be entitled to any per- 
centage or compensation upon school fund moneys. 

Src. 89. The amount allowed and paid out of the county 
treasury to the collectors of taxes, assessors, and auditors, for 
services under this act, shall be apportioned by the creditor in 
proportion to the amount of territorial tax, and charged to the 

„territory and county rateably, In said proportion, and a veri- 
fied statement of the amount allowed by the board of commis- 
sioners to said officers shall entitle the auditor to credit the 
county treasurer with such amounts. 

Sec. 90. Whenever any assessor, collector, auditor, treas- 
urer, or other officer upon whom any.duties devolve under 
this act, or under any other revenue act of this territory, shall 
wifully neglect, or refuse to perform any such duties, or shall 
perform them in a careless or incompetent manner, he shall 
be deemed guilty of a misdemeanor and shall be removed 
from office in the manner prescribed by law; and when an 
issue of fact shall have been joined under any presentment 
made, or proceeding commenced, to remove such officer from 
his office, the board of commissioners (and in case such officer 
be a commissioner, the probate judge) ‘shall have power to 
suspend such assessor, collector, auditor, treasurer, district 
attorney, or other officer, from his powers and duties under 
this act, and under any other revenue act, and to appoint a 
competent person in his place, until the proper tribunal shall 
have either removed or acquitted such suspended officer; and 
any act on or about the revenue, or the assessment, or the col- 
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lection of taxes, or sale of property for the non-payment ot 
taxes, performed by any such temporary officer, shall be as 
valid and of the same force and effect as if performed by the 
suspended officer: Provided, however, That such appointee 
shall first qualify, and give such bond, with sureties for the 
faithful performance of the duties of his office, as may be 
required of persons elected thereto. 

Sec. 91, Nothing contained in this act shall be construed 
so as to prohibit auy county, city, or town from levying and 
collecting general or special taxes, in accordance with the 
provisions of its charter, or of any special act. 

Src, 92. Each assessor, tax collector, district attorney, and 
county treasurer shall, on the Saturday next preceding the 
third Monday in December, in each year, attend at the office 
of the county auditor, for the purpose of making a settlement 
with him on account of all transactions connected with the 
revenue of the year ending on that day; and each and every 
officer, whether assessor, tax collector, district attorney, treas- 
urer, or auditor, on going out of office, shall deliver to his 
successor in office, all the public money, books, accounts, 
papers, and dacuments appertaining to his office and in his 
possession, taking a receipt therefor. 

Sec. 98. That for the purpose of collecting the revenue of 
the territory, and preventing the evasion of the license laws 
now in foree upon the general statutes of this territory, all 
billiard tables, bar fixtures, and furniture belonging to, or in. 
use for the purpose of carrying on the business of any billiard, 
drinking saloon, restaurant, or eating house, are held liable for 
the amount due for the license tax assessed on the same; and 
it is hereby expressly provided that, wpon the failure 
of the parties keeping any such establishment, or exer 
cising ownership therein, to pay the license of the same, in 
manner and form as provided by law, the tax collector of the 
county, town or district where such establishment may be lo- 
cated, or properly authorized officer whose duty it shall be to 
enforce the collection of any such license, may seize any 
such billiard table, bar fixtures, saloon furniture, and such 
appurtenances, and shall proceed to sell, as upon execution at 
law, any such articles, or so much thereof, as may be requisite 
for the payment of such tax or license as may be due and 
owing on account of the same. 

Sec. 94. The county recorder of each county in this terri- 
tory, before he shall enter, or allow satisfaction to be entered 
on any mortgage or lien of record in his office, or record’ any 
release of any mortgage or lien in his office, other than mort- 
gages given to secure the purchase money of the property 
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mortgaged, shall administer to the mortgagee, or person hold- 
ing such mortgage or lien, or his or her agent or attorney, the 
following oath or affirmation, which shall be reduced to writing 
by the recorder at the foot or in the margin of the record o 
such mortgage or lien, subscribed by the -party making the 
same: “I, do solemnly swear (or affirm) that all taxes 
for territorial or county purposes, assessed on the money or 
debt secured by this mortgage (or lien) have been paid;” for 
which affidavit the recorder shall be allowed fifty cents; and 
if any person shall ieee swear falsely in‘ making such 
affidavit, he shall be deemed guilty of perjury, and punished 
accordingly; but if any county recorder shall enter, or permit 
to be entered, satisfaction, without making an entry of such 
affidavit, he- shall be liable on his official bond to pay the 
county the sum of five hundred dollars, which may be re- 
covered by an action, which it shall be the duty of the-prose- 
cuting or district attorney to prosecute, and he shall have for 
such prosecution twenty-five per centum on the amount 
recovered. 

Sec. 95. Whenever any action shall be brought for the 
foreclosure of any mortgage or lien mentioned in the next 
preceding section, a similar affidavit to that mentioned in said 
section, shall be attached to the complaint in such action ;- and 
in case the same shall not have been attached at the com- 
mencement of the action, the court in which the suit is pending, 
on motion of the defendant therein, shall make an order 
staying all proceedings in such action until such affidavit shall 
have been filed, or proof made of the payment of such taxes ; 
and it shall be the duty of the court, before entering a decree 
or iemet in any such case, to require such afidavit or 

roof. 

; Src. 96. An annual tax of one dollar upon each one hun- 
dred dollars value of all the nett proceeds or receipts of all 
miners’ mining claims and mining interests in this territory, 
of every description whatever, not otherwise subject to taxa- 
tion under the provisions of this act, is hereby levied and di- 
rected to be collected and paid into the county treasury of the 
proper county; four-tenths for territorial and six-tenths for 
county purposes. > 

Src. 97. The county assessor of each county, by himself 
or his deputy shall, once each year, ascertain by dilligent in- 
quiry, the names of all persons, corporations, associations, 
companies, or firms claiming, owning or working, or having 
the control of any mine or mines, or any share, stock, or in- 
terest whatever in any mine or mines within his county, and 
shall list all such namesin alphabetical order in a separate 
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part of the assessment roll from the other assessment entries, 
and shall at the sate time, make an assessment of the nett 
receipts and proceads % rj. ‘gach and all such mines, interest, 
stock, or share therein; ‘Sicorporation, associations, firms, 
companies, person Or - regisiowning claims or working the 


same. oe a ES $ 

Sec. 98. Forthe purpoke of enabling such assessor, or his 
deputy, to make such assessment, he shall demand the neces- 
EE under oath or affirmation, from such person, 
and from the president, cashier, treasurer, or managing agent 
of each corporation, association, company, or firm, of the total 
amount received or produced from his or their mine or mines, 
interest, share, or stock in such mine or mines, by the reduc- 
tion of ores, sale ọf, rock or quartz, or any material of value 
whatever, or from all other sources of every kind or character, 
together with the amount necessarily expended in producing 
the same, during the year next preceding the time of making 
such statement to the assessor or his deputy. Such assessor, 
or his deputy, shall then enter the total amount specified in 
such statement opposite the name of such person, person, firm, 
corporation, association, or company assessed. 

Sec. 99. If any person, officer, or agent shall neglect or 
refuse, on request of such assessor or his deputy, to make such 
statement under his oath or affirmation, such assessor or his 
deputy shall make an estimate of the probable gross proceeds 
of such mine or mines, or such interest, stock, orshare therein, 
together with the amount necessarily expended in producing 
the same, for the year next preceding such refusal or neglect, 
and the value so affixed by such assessor shall not be reduced. 
by the board of equalization: Provided, That the assessment 
authorized to be made by the provisions of the next preceding 
sections of this act, shall be equalized, duplicated, and collected 
in the same manner, and time, as other taxes are under the 
provisions of this act. 

Sec. 100. The nett proceeds from all mines or mining 
claims, ‘or from all stock, shares or interest therein, of every 
person, corporation, association, firm or company shall be 
assessed and taxed in the county wherein the mine or mining 
claim is located. 

Sec, 101. Thisact shall take effect and be in force from and 
after its spproval by the governor. 


APPROVED February 4th, 1864. 


CRIMES AND PUNISHMENTS. 


AN ACT concerning Crimes and Punishments. 
I—PERSONS CAPABLE OF COMMITTING CRIMES. 


Src. 1. Essence of crime, intent how manifested. 
. Of sound mind, infants incapable. 
Counseling idiots or infants. 

Married women under coercion. 

. Drunkenness, exception, misfortune. 

. Committed under duress, 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


at oo tn co 
* oe 


o 


Section 1. In every crime, or public offence, there must be 
union or joint operation of act and intention, or eriminal 
negligence. a 

Sec. 2. Intention is manifested by the circumstances con- 
nected with the perpetration of the offence, and the sound 
mind and discretion of the person accused. 

Sec. 3. A person shall be considered of sound mind who is 
neither an idiot or lunatic, or affected with insanity, and who 

» hath arrived at the age of fourteen years, or before that 
ago, if such person know the distinction between good and 
evil. 

Sec. 4. An infant, under the age of fourteen years, shall 
be deemed incapable of knowing the distinction between good. 
and evil, unless the contrary be clearly shown. 
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Sec. 5. Any person counselling, advising or encouraging an 
infant, under the age of ten years, a lunatic or idiot to commit 
any offence, shall be proseeuted for such offence, where com- 
mitted, as principal; and, iffound guilty, shall suffer the same 
punishment that would hayé been inflicted on such person 
counselling, advising or encouraging as aforesaid, had he, she 
or they committed the offence directly, without the interven- 
tion of such idiot, lunatic or infant. 

Sec. 6. A married woman acting under the threats, com- 
mand or coercion of her husband, shall not be found guilty of 
any crime not punishable with death: Provided, It appear, 
from all the facts and circumstances of the case, that violent 
threats, commands or coercion were used; and in such case, 
the husband shall be prosecuted as principal, and receive the 
same punishment which would otherwise have been inflicted 
on the wife, if she had been found guilty. 

Sec. 7. Drunkenness shall not be an excuse for any crime, 
unless such drunkenness be occasioned by the fraud, contri- 
vance or force of some other person or persons, for the pur- 
pose of causing the perpetration of an offence; in which case 
the person or persons so causing said druakenness, for such 
malignant purpose, shall be considered principal or principals, 
and suffer the same punishment as would have been inflicted 
on the person or persons committing the offence, if he, she or 
they had been possessed of sound reason and discretion. 

Sec. 8. All acts committed by misfortune or accident shall 
not be deemed eriminal, where it satisfactorily appears that 
there was no evil design or intention, or culpable negligence. 

Sec. 9. A person committing a crime not punishable with 
death, under threats or menaces, which sufficiently show that 
his or her life was in danger, or that he or she had reasonable 
cause to believe, and did believe, that his or her life was in 
danger, shall not be found guilty; and such threats or men- 
aces, being proved and established, the person or persons com- 

eling, by such threats or menaces, the commission of the 
offence, shall be considered as principal or principals and suffer 
the same punishment as if he or she had perpetrated the offence. 


If.— ACCESSORY. 


Sec. 10. An aceessory is he or she who stands by and 
aids, abets or assists; or who, not being present, aiding, 
abetting or assisting, hath advised and encouraged the perpe- 
tration of the crime. He or she who thus aids, abets or assits, 
advises or encourages, shall be deemed and considered as 
principals, and punished accordingly. 
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Sec. 11. An accessory after the fact is a person who, after 
full knowledge that a crime has been committed, conceals it 
from the magistrate, or harbors and protects the person 
charged with, or found guilty of crime. Any person found 
guilty of being an accessory after the fact, shall be imprisoned 
tor any term not exceeding two years, and -fned in any sum 
not exceeding five thousand dollars, to be regulated by the 
circumstances of the case and the enormity of the crime. 


T{—WITNESSES. 


Sec. 12, The party or parties injured shall in all cases be 
competent witnesses; the credibility of all such witnesses 
shall be left to the jury, as in other cases. In all cases where 
two or more persons are jointly or otherwise concerned in the 
commission of any crime or misdemeanor, either of such per- 
sons may be sworn as a witness against another in relation to 
such crime or misdemeanor; but the testimony given by such 
witness shall in no instance be used against himself in any 
criminal prosecution; and any person may be compelled to 
testify, as provided in this section. 

Src. 18. No black, or mulatto person, or Indian, or Ghi- 
nese, shall be permitted to give evidencein favor of, or against 
any white person. Every person who shall have one-eighth 
part, or more, of negro blood, shall be deemed a mulatto, and 
every person who shall have one-half Indian blood shall be 
deemed an Indian. 

Src. 14. The solemn affirmation of witnesses shall be 
deemd sufficient. A false or corrupt affirmation shall subject 
the witness to all the penalties and punishments provided for 
those who commit wilful and corrupt perjury. 


` 


IV.—OFFENCES AGAINST THE PERSONS OF INDIVIDUALS. 


r 


Sec. 15. Murder, malice. 
17. Malice when implied, degrees of murder, punishment. 
18. Manslaughter, when punished as murder. 
21. Involuntary manslaughter, punishment. 
23. Death, within a year and day, computation. 
24. Place of trial, homicide, jurisdiction. 
26. Justification insufficient. 
27. Kiling in self defense, officer justifiable in. 


tly 


bi 
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Sec, 29. Justifiable homicide, excusable, by misadventure. 
83. Proving mitigating circumstances. 
34. Woman concealing death of bastard child, punishment. 
35. Dueling, persons concernéd disfranchised. 
37. Persons implicated to give evidence. 
38. Posting for not fighting, prize fighting. ` 
40. Drawing deadly weapons, fines, how disposed of, duties of officers, ete. 
41. Assaulting and imtimidation. 
42, Administering poison, procuring abortion. 
43. Mayhem, rape, crime against nature, 
46. Assault, assault with intent. 
48. Assault and battery, false imprisonment. 
50. Kidnapping, forcing woman to marry. 
G4, Abduction of children, poisoning water. 
55. Extortion. * ` 


Sec. 15. Murder is the unlawful killing of a human being, 
with malice aforethought, either express or implied. The un- 
lawful killing may be effected by any of the various means by 
which death may be occasioned. 

Sec. 16. Express malice, is that deliberate intention un- 
lawfully to take away the life of a fellow creature, which is 
manifested by external circumstances capable of proof. 

Sec. 17. Malice shall be implied, han no considerable 
provocation appears, or when all the circumstances of the kill- 
ing show an abandoned and malignant heart. All murder 
which shall be perpetrated by means of poison, or lying in 
wait, torture, or by any other kind of wilful, deliberate, and 
premeditated killing, or which shall be committed in the per- 
petration, or attempt to perpetrate, any arson, rape, robbery, 
or burglary, shall be deemed murder of the first degree; and 
all other kinds of murder shall be deemed murder of the 
second degree; and the jury before whom any person indicted 
for murder shall be tried, shall, if they find such person guilty 
thereof, designate by their verdict, whether it be murder of 
the firstor second degree; but, if such person shall be con- 
victed on confession in open court, the court shall proceed, by 
examination of witnesses, to determine the degree of the crime, 
and give sentence accordingly. Every person convicted of 
murder of the first degree, ell suffer death ; and every per- 
son convicted of murder in the second degree, shall suffer im- 
prisonment in the territorial prison for a term not less than 
ten years, and which may be extended to life. 

Sec. 18. Manslaughter is the unlawful killing of a human 
being, without malice, express or implied, and without any 
mixtnre of deliberation. Te must be voluntary, upon a sudden 
heat of passion, caused by a provocation apparently sufficient 
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to make the passion irresistable; or involuntary, in the com- 
mission of an unlawful act, or a lawful act without due caution 
or circumspection. 

Sec. 19. In cases of voluntary manslaughter, there must 
be aserious and highly provoking injury inflicted upon the 
person killing, sufficient to excite an irresistable passion in a 
reasonable person, or an attempt, by the person killed, to com- 
mit a serious personal injury on the person killing. 

Sro. 20. The killing must be the result of that sudden 
violent impulse of passion supposed to be irresistable ; for, if 
there should appear to have been an interval between, the as- 
sault or provocation given and the killing, sufficient for the 
voice of reason and humanity to be heard, the killing shall be 
attributed to deliberate revenge, and punished as murder. 

Sec. 21. Involuntary manslaughter shall consist in the 
killing of a human being, without any intent to do so, in the 
commission of an unlawful act, or a lawful act which probably 
might produce such a consequence in an unlawful manner: 
Provided, That when such involuntary killing shall happen in 
the commission of an unlawful act, which, in its consequences, 
naturally tends to destroy the life of a human being, or is com- 
mitted in the prosecution of a felonious intent, the offence shall 
be deemed and adjudged to be murder. 

Sec. 22, Every person convicted of the crime of man- 
slaughter, shall be punished by imprisonment in the territorial 
prison, for a term not exceeding ten years. 


Src. 238. In order to make the killing either murder or 
manslaughter, it is requisite that the party die within a year 
and a day after the stroke received, or the cause of death ad- 
ministered, in the computation of which the whole of the day 
„on which the act was done shall be reckoned the first. 

Sro. 24, If the injury be inflicted in one county, and the 
party die within another county, or without the territory, the 
accused shall be tried in the county where the act was done, 
or the cause of death administered. Ifthe party killing shall 
bein one county, and the party killed be in another county, 
atthe time the cause of death shall be administered, the ac- 
cused may be tried in either county. 

Szo. 25. . Justifiable homicide, is the killing of a human 
being in necessary self-defense, or in defense of habitation, 
property, or person, against one who manifestly intends, or 
endeavors, by violencé or surprise, to commit a felony, or 
against any person or persons whe manifestly intend and en- 
deavor, in a violent, riotous, or tumultuous manner, to enter 
the habitation of another, for the purpose of assaulting or 
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adering personal violence to any person, dwelling or being 
erein. 

Src. 26. A bare fear of any of these offences, to prevent 
which the homicide is alleged to have been committed, shall 
not be sufficient to justify the killing. It must appear that 
the circumstances were sufficient to excite the fears of a 
reasonable person, and that the party killing really acted 
under the influence of those fears, and not in a spirit of 
revenge. 

Sec. 27. Ifa person kill another in self-defense, it must 
appear that the danger was so urgent and pressing that, in 
order to save his own life or prevent his receiving great bodily 
harm, the killing of the other was absolutely necessary; and 
it must appear, also, that the person killed was the assailant, 
or that the slayer bad really, and in good faith, endeavored to 
decline any further struggle before the fatal blow was given. 

Sec. 28. If an officer, in the execution of his office in a 
criminal case, having legal process, be resisted and assaulted, 
he shall be justified if he kill the assailant. If an officer or 
private person attempt to take a person charged with felony, 
and he or they be resisted in the endeavor to take the person 
accused, and to prevent the escape of the accused, by reason 
of such resistance he or she be killed, the officer or private 
person so killing shall be justified ; Provided, That such officer 
or private person, previous to such killing, shall have used all 
reasonable efforts to take the accused, without success; and 
that, from all probability, there was no prospect of being able 
to prevent injury from such resistance, and the consequent 
escape of such person. 

Sec. 29. Justifiable homicide may also consist in unavoid- 
able necessity, without any will or desire, and without any in- 
advertence or negligence in the party killing. An officer who, 
in the execution of public justice, puts a person to death in 
virtue of a judgment of a competent court of justice, shall 
be justified. The officer must, however, in the performance 
of his duty, proceed according to the sentence and the law 
of the land. 

Sec. 80. Excusable homicide, by misadventure, is when 
a person is doing a lawful act, without any intention of ee 
yet unfortunately kills another—nas where a man is at wor 
with an axe, and the head flies off and kills a bystander, or 
where a parent is moderately correcting his child, or a master 
his servant or scholar, or an officer punishing a criminal, and 
happens to occasion death, it is only a misadventure, for the 
act of correction was lawful; but if a parent or master exceed 
the bounds of moderation, or the officer the sentence under 
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which he acts, either in the manner, the instrument or quan- 
tity of punishment, and death ensue, it will be manslaughter 
or murder, according to the circumstances of the case. 

Szo. 81. All other instances which stand upon the same 
footing of reason and justice as those enumerated, shall be 
considered justifiable or excusable homicide... 

Src. 82. The homicide appearing to be justifiable or ex- 
cusable, the person indicted shall, wpon his trial, be fully ac- 
quitted and discharged. 

Sec. 88. The killing being proved, the burden of proving 
circumstances or mitigation, or that justify or excuse the 
homicide, will devolve on the accused, unless the proof on the 
part of the prosecution sufficiently manifests that the crime 
committed only amounts to manslaughter, or that the accused 
was justified or excused in committing the homicide. 

Sec. 84. If any woman shall endeavor privately, either by 
herself or the procurement of others, to conceal the death 
of any issue of her body, male or female, which, if born alive, 
would be a bastard, so that it may not come to light, whether 
it shall have been murdered or not, every such mother, bein 
convicted thereof, shall suffer imprisonment in the territoria 
prison for a term not exceeding one year; Provided, however, 
That nothing herein contained shall be so construed as to pre- 
vent such mother from being indicted and punished for the 
murder of such bastard child. 

Src. 35. If any person shall, by previous appointment or 
agreement, fight a duel with a rifle, shot gun, pistol, bowie 
knife, dirk, small sword, back sword, or any other dangerous 
weapon, and in so doing shall kill his antagonist, or any per- 
son or persons, or shall inflict such wound as that the party or 
parties injured shall die thereof within one year thereafter, 
every such offender shall be deemed guilty of murder in the 
first degree, and upon conviction thereof shall-be punished 
accordingly. 

Szoc. 86. Any person who shall engage in a duel with any 
deadly weapon, although no homicide ensue, or shall ebal- 
lenge another to fight such duel, or shall send or deliver any 
verbal or written message, purporting or intending to be such 
challenge, although no duel ensue, shall be punished by im- 
prisonment in the territorial prison not less than two, nor 
more than ten years, and shall be incapable of voting or 
holding any office of trust or profit, under the laws of this 
territory. 

_ Suc. 87. Any and every person who shall be present at the 
time of fighting any duel with deadly weapons, either as. 
second, aid, surgeon or spectator, or who shall advise or give 
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assistance to such duel, shall be a competent witness against 
any person offending against any of the provisions of this 
act, and may be compelled to appear and give evidence before 
any justice of the.peace, grand jury or court, in the same 
manner as other witnesses; but the testimony so given shall 
not be used in any prosecution or proceeding, civil or criminal, 
against the person so testifying. 

Sec. 88. If any person shall post another, or, in writing, 
or print, or orally, shall use any reproachful or contemptuous 
language to, or concerning another, for not fighting a duel, or 
for not sending, or accepting a challenge, he shall be im- 
prisoned in the territorial prison for a term not less than six 
months, nor more than one year, and fined in any sum not less 
than five hundred, nor more than one thousand dollars. 

Sec. 39. If any person, with or without deadly weapons, 
upon previous concert and agreement, fight one with another, 
upon conviction thereof, they, or either, or any of them, shall 
be punished by imprisonment in the territorial prison for a 
term not less than two years, nor more than five years; should 
death ensue to any person in such fight, or should any person 
die from any injury received in such fight, within one year and 
one day, the person or persons causing such death shall be 
deemed guilty of murder, and shall be punished accordingly. 

Sec. 40. Yhatany person in this territory, having, carrying, 
or procuring from another person, any dirk, dirk knife, sword, 
sword cane, pistol, gun, or other deadly weapon, who shall in 
the presence of two or more persons, draw or exhibit any of 
said deadly weapons, in a rude, angry, and threatening manner, 
not in necessary self-defense, or who shall, in any manner, un- 
lawfully use the same, in any fight or quarrel, the person or 
persons so offending, upon conviction thereof in any criminal 
court in any county in this territory, shall be fined in any sum 
not less than one hundred nor more than one thousand 
dollars, or imprisoned in the territorial prison not less 
than one, nor more than twelve months, at the discretion 
of the court, or both such fine and imprisonment, together 
with the costs of prosecution; which said costs shall in 
all cases be ¢omputed and collected in the same manner 
as costs in civil cases. All fines and forfeitures, arising 
under the provisions of this act, shall be paid into the 
county treasury of the county wherein such offence was com- 
mitted, for county purposes: Provided, nevertheless, That no 
sherrif, deputy sheriff, constable, marshal, or other peace 
officer, shall be held to answer, under the provisions of this 
act, for drawing or exhibiting any of the weapons hereinbefore 
mentioned, while in the lawful discharge of his or their duties. 
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It shall be the duty of all military, civil, and peace officers in 
this territory, to be vigilant in carrying the provisions of this 
act into full force and effect, as well, also, as all grand juries, 
or grand jurors, to enquire into and make presentments of 
each and every offence under this act, which shall come under 
or within their knowledge. Tt shall be, and~is hereby made 
the duty of all judges in this territory to give this act in charge 
to the grand juries, at each term of their respective courts; and 
also, to all trial juries, empaneled for the trial of any of the 
offences herein before mentioned in this act. 

Sec. 41. If any person shall assault and beat another, with 
a cowhide, stick, or whip, having at the time, in his possession, 
a pistol or other deadly weapon, with intent to intimidate and 
prevent the person assaulted from.defending himself, such 
persen shall, on conviction thereof, be imprisoned in the terri- 
torial prison not less than one, nor more than ten years. 

Seo. 42. Every person who shall wilfully and maliciously 
administer, or cause to be administered to, or taken by any 
peron; any poison or other noxious or destructive substance or 

iquid, with the “intention to cause the death of such person, 
and being thereof duly convicted, shall be punished by im- 
prisonment in the territorial prison for a term not less than ten 
years, and which may extend to life; and every person who 
shall administer or cause to be administered, or taken, any 
medicinal substance, or shall use or cause to be used, any in- 
struments whatever, with the intentiou to procure the miscar- 
riage of any woman then being with child, and shall be thereof 
duly convicted, shall be punished by imprisonment in the ter- 
ritorial prison for aterm not less than two years, nor more 
than five years: Provided, That no physician shall be effected 
by the last clause of this section, who in the discharge of his 
professional duties, deems it necessary to produce the miscar- 
riage of any woman in order to save her life. 

Src. 48. Mayhem consists in unlawfully depriving a 
human being >f a member of his or her body, or disfiguring 
or rendering it useless. If any person shall cut out or disable 
the tongue, put out an eye,-slit the nose, ear or lip, or disable 
any limb or member of another, or shall voluntarily, or of 
purpose, put out an eye or eyes, every such person shall be 
guilty of mayhem. The crime of mayhem shall be punisha- 
ble by imprisonment in the territorial prison for a term not 
exceeding fourten years. 

Src. 44. Rape isthe carnal knowledge of a female, forcibly 
and against her will; and a person duly convicted thereof, 
shall be punished by imprisonment in the territorial prison 
for aterm not less than five years, and which may extend to 


444 CRIMES AND PUNISHMENTS. 


life; and any person of the age of fourteen years and upwards, 
who shall have carnal knowledge of any female child under 
the age of twelve years, either with or without her consent, 
shall be adjudged guilty of the crime of rape, and be punished 
as before provided. 

Sec. 45. The infamous crime against nature, either with 
man or beast, shall subject the offender to be punished by im- 
prisonment in the territorial prison for a term not less than 
five years, and which may extend to life. 

Src. 46. An assault isan unlawful attempt, coupled with 
a present ability to commit a violent injury on the person of 
another; and every person convicted thereof, shall be fined in 
asum not less than fifty, nor more than five hundred dollars, 
or imprisonment in the county jail not exceeding six months. 

Sec. 47. An assault with intent to commit murder, rape, 
the infamous crime against nature, mayhem, robbery or grand 
larceny, shall subject the offender to imprisonment in the ter- 
ritorial prison for aterm not less than one year, nor more than 
fourteen years. An assault with a deadly weapon, instrument 
or other thing, with an intent to inflict upon the person of 
another a bodily injury, where no considerable provocation 
appears, or where the circumstunces of the assault show an 
abandoned and malignant heart, shall subject the offender to 
imprisonment in the territorial prison not less than one year, 
nor exeeding two years, or to a fine not lessthan one thousand, 
nor exceeding five thousand dollars, or to both such fine and 
imprisonment. 

Ec. 48. Assault and battery is the unlawful beating of 
another; and a person duly convicted thereof shall be fined in 
any sum not exceeding one thousand dollars, or imprisoned in 
the county jail not exceeding one year. 

Sze. 49. False imprisonment is an unlawful violation of 
the personal liberty of another, and consists in confiement or 
detention without sufficient legal authority. -Any person con- 
victed of false imprisonment shall pay all damages sustained 
by the person so imprisoned, and be fined in any sum not ex- 
ceeding five thousand dollars, or imprisoned in the territorial 
prison for a term not exceeding one year. 

Sec. 50. Kidnapping is the forcible abduction or stealing 
away of aman, woman or child from his or her own home, 
and sending or taking him or her into another country. 

Szo. 51. Every person who shall forcibly steal take or ar- 
rest any man, woman or child, whether white, black or colored, 
or any Indian in this territory, and carry him or her into an- 
other county, state or territory, or who shall forcibly take or 
arrest any person or persons whatsoever, with a design to take 
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him or her out of this territory, without having established a 
claim according to the laws of the United States, shall, upon 
conviction, be deemed guilty of kidnapping, arid be punished. 
by imprisonment in the territorial prison for any term not less 
than one, nor more than ten years for each person kidnapped 
or attempted to be kidnapped. whist 

Src. 52. Every person who shall hire, persuade, entice, 
decoy, or seduce, by false promises, misrepresentations and the 
like, any negro, mulatto, or colored person, or Indian, to go 
out of this territory, or to be taken or removed therefrom, for 
the purpose and with the intent to sell such negro, mulatto, 
colored person or Indian into slavery or involuntary servitude, 
or otherwise to employ him or her for his or her own use, or 
to the use of another, without the free will and consent of such 
negro, mulatto, or colored person, or Indian, shall be deemed 
to have committed the crime of kidnapping, and, upon con- 
viction thereof, shall be punished in the territorial prison for 
any term not less than one, nor more than ten years. 

Sec. 58. Every person who shall take any woman unlaw- 
fully, against her will, and by force,.menace, or duress, com- 

ell her to marry him, or to marry any other person, or to be 
defiled, and shall be thereof convicted, shall be punished by 
imprisonment in the territorial prison for a term not less than 
two, nor more than ten years; and the record of such convic- 
tion shall operate as a divorce to the party so married. 

Src. 54. Every person who shall maliciously, forcibly or 
fraudulently lead, take or carry away, or decoy, or entice away 
any child under the age of ten years, with intent to detain and 
conceal such child from its parent, guardian or other person 
having the lawful charge of such child, shall, upon conviction 
thereof, be punished by imprisonment in the territorial prison 
for a term not exceeding ten years, or by a fine not exceeding 
five thousand dollars, or by both such fine and imprisonment. 
Every person who shall wilfully poison any spring, well or re- 
servoir of water, shall, upon conviction thereof, be punished 
by imprisonment in the territorial prison fora term not less 
than one nor more than ten years. : 

Src. 55. If any person, either verbally, or by any written 
or printed communication, shall maliciously threaten any in- 
jury to the person or property of another, with intent thereby 
to extort money, or any pecuniary advantage whatever, or to 
compel the person so threatened to do any act against his or her 
will, he shall, on conviction thereof, be punished by imprison- 
ment not more than one year, nor less than six months, or by 
fine not exceeding five hundred dollars, nor less than one 
handred dollars, or by both such fine and imprisonment. 
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V.—OFFENCES AGAINST HABITATIONS AND OTHER 
BUILDINGS, 


Sec. 56. Arson, first and second degree, 
59. Burglary. 


Sec. 56. Every person who shall wilfully and maliciously 
burn, or cause to be burned, in the night time, any dwelling 
house in which there shall be at the time some human being, 
shall be deemed guilty of arson in the first degree, and upon 
conviction thereof, shall be punished by imprisonment not less 
than two years, and which may extend to life, in the terri- 
torial prison. 

Sec. 57. Hvery.person who shall wilfully and maliciously 
burn, or cause to be burned, any dwelling house or building 
owned by himself, or the property of another, in the day time, 
or in the night time, or cause to be burned, any kitchen, office, 
shop, barn, stable, storehouse, warehouse, or other building, or 
stacks or stocks of hay or grain, or standing crops, the pro- 
perty of another person, or corporation, or any church, meeting 
house, school house, state house, court house, or other publie 
building, or any ship, boat or other water craft, or any bridge 
of the value of fifty dollars or more, over or across any of the 
water courses in this territory, such person so offending shall 
be deemed guilty of arson in the second degree, and, upon 
conviction thereof, shall be punished by imprisonment in the 
territorial prison for a term not less than one year, nor more 
than ten years; and should the life or lives of any person or 
persons, be lost by such burning, as mentioned in this and the 
preceding section, such offender shall be deemed guilty of 
murder; and shall be punished accordingly. 

See. 58. Every person who shall wilfally burn or cause to 
be burned any building or any gcods, wares, merchandise or 
other chattle, which shall be at the time insured against loss 
or damage by fire, with intent to injure or defraud such insurer, 
whether the same be the property of such person or any other, 
shall, upon conviction, be adjudged guilty of argon in the 
second degree, and punished accordingly. 

Sze. 59. Every person who shall, in the night time, forci- 
bly break and enter, or without force (the doors and windows 
being open) enter into any dwelling house, or any other house 
whatever, or tent, with intent to commit murder, robbery, rape, 
. mayhem, larceny or other felony, shall be deemed guilty of 
burglary; and, upon conviction thereof, shall be punished by 
imprisonment in the territorial prison for a term not less than 
one, nor more than ten years. 
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VI—OFFENCES AGAINST PROPERTY. 


Sec. 60. Robbery, grand and petit larceny, dog stealing. 
64. What constitutes personal goods, recovering stolen goods, eto. 
65. Stolen property to be restored to lawful ọwner, 
67. Property stolen out of territory. 
68. Marking or branding stock. 
69. Embezzlement by public officers, 
70. Officer refusing to pay over public funds. 
71. Embezzlement, destroying deeds, etc. 
73. Removing land marks. 
74, Embezzlement by clerks, etc. 
75. Conversion of goods by bailee. 
76. Embezzlement by lodgers. 


Src. 60. Robbery is the felonious and violent taking of 
money, goods or other valuable thing, from the person of an- 
other, by force or intimidation, Every person guilty of rob- 
bery shall be punished by imprisonment in the territorial 
prison for a term: rot less than five years, and which may be 
extended to life. 

Szo. 61. Every person who shall feloniously steal, take and 
carry away, lead or drive away the personal goods or property 
of another, of the value of fifty dollars or more, shall be 
deemed guilty of grand larceny; and, upon conviction thereof, 
shall be punished in the territorial prison for a term not less 
than one year, nor more than fourteen years. 

Sec. 62, Every person who shall feloniously steal, take and 
carry, lead or drive away the personal goods or property of 
another, under the value of fifty dollars, shall be deemed 
guilty of petit larceny; and upon conviction thereof, shall be 
punished by imprisonment in the county jail not more than 
six months, or by fine not exceeding five hundred dollars, or 
by both such fine and imprisonment. 

Src. 68. That every person who shall feloniously steal, 
take and carry, lead or drive away any dog, either of the male 
or female kind, belonging to another, shall be deemed guilty 
of petit larceny; and upon conviction thereof, shall be pun- 
ished by imprisonment in the county jail not more than six 
months, or by a fine not exceeding one hundred dollars, or by 
both such fine and imprisonment. In any judgment rendered 
for a fine only, the judgment shall provide that, unless the 
same be paid, the defendant shall be imprisoned in the county 
jail, at the rate of one day for every two dollars of the fine. 

Src. 64. Bonds, promissory notes, bank notes, bills of ex- 
change, or other bills, orders, drafts, checks, receipts or certit- 
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icates, or warrants for or concerning money, goods or property, 
due or to become due, or to be delivered, or any public secu- 
rity issued by the United States or by this territory, and any 
deed or writing containing a conveyance of land or valuable 
contract, in force, or any release or defeasance, or any other in- 
strument whatever, shall be considered personal goods, of which 
larceny may be committed, and the money due thereon or se- 
cured thereby, and remaining unsatisfied, or which, in any event 
or contingency, might be collected thereon, or the value of the 
property transferred or affected thereby, as the case may be, 
shall be deemed the value of the article stolen. 

Src. 65. Every person who, for his own gain, or to prevent 
the owner from again possessing his property, shall buy or re- 
ceive stolen goods, or anything the stealing of which is declared 
to be larceny, or property obtained by robbery, burglary or 
embezzlement, knowing the same so to have been obtained, 
shall, upon conviction, be imprisoned in the territorial prison 
for a term not exceeding five years, or by a fine not exceeding 
one thousand dollars, or by both such fine and imprisonment; 
and every such person may be tried, convicted and punished 
as well before as after the trial of the principal. No person 
convicted of the offence specified in this section shall be con- 
demned to imprisonment in the territorial prison unless the 
value of the thing bought or received shall amount to fifty 
dollars, but the same shall be punished as provided in cases of 
petit larceny. 

Sec. 66. All property obtained by larceny, robbery bur- 
glary, or E Ee shall be restored to the owner, and 
no sale, whether in good faith on the part of the purchaser or 
not, shall divest the owner of his right to such property, Such 
owner may maintain his action, not only against the felon, 
but against any person in whose possession he may find the 
property. 

Sec. 67. Every person bringing any goods or property into 
this territory, taken by himself, or which he knew was taken 
by another in another territory or state, by robbery, burglary, 
embezzlement or larceny, shall upon reasonable cause being 
shown to a magistrate to induce him to believe that the ac- 
cused has brought such goods or property into this territory, 
taken in either of the ways aforesaid in another territory or 
state, be committed to the county jail, to await a requisition 
from the governor of the territory or state whence such goods 
or property were brought as aforesaid into this territory: 
Provided, That such person shall not be detained in such 
custody longer than a period of twelve weeks. 

Sec. 68, Every person who shall mark or brand, alter or 
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deface the mark or brand of any horse, mare, colt, jack, jennet, 
mule, or any one or more head of neat cattle or sheep, goat, 
hog, shoat or pig, not his or her own property, but belonging to 
some other person, or cause the same to be done with intent 
thereby to steal the same, or to prevent identification thereof 
by the true owner, shall, on conviction thereof, be punished 
by imprisonment in the territorial prison, for a term not less 
than six months, nor more than five years. 

Sec. 69. Every servant, officer, or person employed in any 
public department, station or office of the government of this 
territory, or of any county of this territory, or in any office 
of a corporate body, who shall embezzle, steal, secrete, or 
fraudulently take and carry away any money, goods, chattels, 
effects, books, or book of record, or of account, bond or bonds, 
promissory note or notes, bank bill or notes, or any other 
writing or security for the payment of money or property of 
whatever description it may be, being the property of said 
territory, county or corporate body, shall, on conviction thereof, 
be punished by imprisonment ìn the territorial prison for a 
period of time not less than one year, nor more than ten 

ears. . 
7 Sec. 70. If any officer or person who now is or hereafter 
may be intrusted by law to collect, disburse, or receive, or 
safely keep any money or moneys, revenue or revenues be- 
longing to this territory, to the school fund of this territory, 
to the school fund of any county or township of any county 
in this territory, to any canal, turnpike or railroad fund of this 
territory, orany county thereof, or to any fund for the im- 
provement of any public road or roads, river, creek or other 
water course bordering on or within this territory, or to any 
other fund now being or hereafter to be established by law, for 
public purposes, and who shall fail or refuse to pay Byer all 
moneys, warrants, bills, notes and orders which any such officer 
or person shall receive for disbursement, and has not disbursed, 
or shall collect, or shall receive, or shall receive for safe 
keeping, belonging to this territory, to any county of this ter- 
ritory, orto any such fund as aforesaid, when such officer or 
person shall thereto be required by law, and demand duly 
“made by the successor or successors of such officer, or person 
in office, or by the officer or person to whom such money, 
warrant, bills, notes or orders ought, by law, to be paid over, or 
his or their attorney or agent, duly authorized in writing, signed 
and acknowledged, if such demand be practicable, every such 
. officer or person shall, on conviction therefor, be punished by 
imprisonment in the territorial prison for a term not less than 
one year nor more than two years: Provided, That no person 
29 
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shall be imprisoned in the territorial prison, under this section 
unless the money not paid over shall amount to more than 
one hundred dollars, or if it appear that such failure or refusal 
shall be occasioned by unavoidable accident or loss. Every 
person convicted under the provisions of this section shall for- 
ever thereafter be disqualified from holding any office of honor, 
trust or profit in this territory. 

Sec. 71. That if any officer of the territory, or of any 
county, city or town in this territory, charged with the sate 
keeping, transfer or disbursement of public money, shall con- 
vert to his own use, in any wy whatever, or shall use, by the 
way of investment in any kind of property or merchandise, or 
shall loan with or without interest, any portion of the public 
moneys, bonds or other evidences of indebtedness of the ter- 
ritory, intrusted to him for safe keeping, transfer or disburse- 
ment, ar any other purpose, every such act shall be deemed 
and adjudged to be an embezzlement of so much ofsaid moneys 
as shall be thus taken, converted, invested, used or loaned, 
which is hereby declared to be felony; and the neglect or re- 
fusal to pay over on demand any public moneys in his hands, 
upon the presentation of a draft, or order, or warrant, drawn 
upon him by the proper officer, or any officer authorized by 
law, and signed by such officer, or to transfer or disburse any 
such moneys, promptly, according to law, on the legal require- 
ment of any officer authorized to make such requirement, shall 
be prima facie evidence of such conversion to his own use of 
the public moneys as may be in his hands. All persons ad- 
vising, or knowingly or wilfully participating in such embez- 
zlement, upon being convicted thereof before any court of this 
territory, of competent jurisdiction, shall, for every such 
oftence, forfeit and pay to the territory a fine equal to the 
amount embezzled, and shall suffer imprisonment in the terri- 
ritorial prison tor a term not less than one year nor more than 
five years. : 

Sec. 72. Every person who shall fraudulently or maliciously 
tear, burn, efface, cut orin any way destroy any debt, lease, bond 
will, or any other writing sealed, or any bank bill, or note, 
check, warrant or certificate, for the payment of money or 
other thing, or the delivery of goods, or any certificate or other 
public security of this territory, or of the United States, or of 
any state or territory, for the payment of money, or any re- 
ceipt, acquittance, release, or deference, discharge of any debt, 
suit, or other demand, or any transfer, or assurance of money, 
stock, goods, chattels, or other property, or any letter of attor- 
ney, or other power, or any day book, or other book, or ac- 
count, orany agreement or contract whatsoever, with intent 
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to defraud, prejudice, or injure any person, or body corporate, 
shall, upon conviction thereof, be punished by imprisonment 
in the territorial prison for a term not less than one year, nor 
more than five years. 

Src. 78. Every person who shall wilfully or maliciously 
remove any monument of stone, wood, or other durable mate- 
rial, erected for designating the corner or other point, or any 
post or stake fixed or driven the ground for the purpose of 

esignating a point in the boundary of any lot-or tract of land, 
or alter the marks on any tree, post, or other monument, 
made for the purpose of designating any point, course or line, 
in the boundary of any lot or tract of land, or shall eut down 
or remove any tree upon which any such marks shall be made 
for such purpose, with the intent to destroy such marks, shall, 
upon conviction, be adjudged guilty of a misdemeanor, and 
punished by fine not less than one hundred, nor more than 
two thousand dollars, or by imprisonment in the county jail 
for a term not less than one month, nor more than one year. 

Sro. 74. If any clerk, apprentice or servant, or other person, 
whether bound or hired, to whom any money, or goods, or 
chattels, or other property, shall be entrusted by his master or 
Super shall withdraw himselffrom his master, or employer 
and go away with the money, goods, chattels, or other pro- 
perty, or any part thereof, with intent to steal the same, and 
defraud his master or employer thereof, contrary to the confi- 
dence and trust in him reposed by his said master or employer, 
or being in the service of his said master or employer, shall 
embezzle the said money, goods, or chattels or property, or 
any part thereof, or otherwise shall convert the same to his 
own use, with like purpose to steal the same, every person so 
offending shall be punished in the manner prescribed by law, 
for feloniously stealing property of the value of the articles so 
taken, embezzled or converted. 

Sec. 75. If any bailee of any money, goods, or property, 
shall convert the same to his own use, with intent to steal the 
same, he shall be deemed guilty of grand or petit larceny, 
according to the amount of the money, or value of the goods, 
chattels, or property so converted, in the same manner as if 
the original tear had been felonious, and on conviction 
thereof, shall be punished accordingly. 

Sec. 76. If any lodgershall take away, with intent to steal, 
embezzle, or purloin, any bedding, furniture, goods or chattels, 
which he is to use in or with his lodging, he shall be deemed 
. to be guilty of grand or petit larceny, according to the value 
of the property so taken, and on conviction, shall be punished 
accordingly. 
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VIL—FORGERY AND COUNTERFEITING. 


Sec. 77. Certain offences deemed, 

í 78 Counterfeiting coin, possessing or receiving. 
80. Counterfeiting stamps, labels, etc. 
81. Selling goods having forged stamps. 
82. Possessing or receiving forged instruments in writing. 
83. Possessing or passing fictitious papers. , 
84. Making or possessing counterfeit die or plates. 
85. Proof of jnformation, experts to prove. 
87. Counterfeiting seals, gold dust, etc. 
89. Possessing or receiving counterfeit gold dust, etc. 


Sec. TT. Every person who shall falsely make, alter, forge 
or counterfeit any record or other authentic matter of a public 
mature or character, letters-patent, deed, lease, indenture, 
writing obligatory, will, testament, codicil, annuity, bond, 
covenant, bank bill or note, post note, check, draft, bill of 
exchange, contract, promissory note, due bill for the payment 
of money or property, receipt for money or property, power of 
attorney, any auditor’s warrant for the payment of money at 
the treasury, county order or warrant, or request for the pay- 
ment of money, or the delivery of goods or chattels of any 
kind, or for the delivery of any instrument of writing, or re- 
ceipt for money or goods, or any aequittance, release or dis- 
charge of any debt, account, suit, action, demand or other 
thing, real or personal, or any transfer of assurance of money, 
stock, goods, chattels, or other property whatever, or any letter 
of attorney, or other power to receive money or to receive or 
transfer stock or annuities, or to let, lease, dispose of, alien 
or convey any goods or chattels, lands or tenements, or other 
estaté, real or personal, or any acceptance or indorsement of 
any bill of exchange, promissory note, draft, order or assign- 
ment of any bond, writing obligatory, or promissory note, for 
money or other property, or shall counterfeit or forge the seal 
or handwriting of another, with intent to damage or defraud 
any person or persons, body politie or corporate, whether the 
said person or persons, body politic or corporate, reside in or 
belong to this territory or not, or shall utter, publish, pass or 
aitempt to pass, as true and genuine, any of the above named 
false, altered, forged or counterfeited matters, as above speci- 
fied and described, knowing the same to be false, altered, forged 
or counterfeited, with intent to prejudice, damage or defraud 
any Person or persous, body politic or corporate, whether the 
said person or persons, body politic or corporate, reside in this 
territory or not; every person so offending shall be deemed 


4 


as 


CRIMES AND PUNISHMENTS. 458. 


guilty of forgery, and upon conviction thereof, shall be pun- 
ished by imprisonment in the territorial prison for aterm not, 
less than one year, nor more than fourteen years. 

Src. 78, Every person who shall counterfeit any of the 
species of gold or silver coin now current, or that shall here- 
after be currentin this territory, or shall pass or give in pay- 
ment such counterfeit coin, or permit, cause or procure the 
same to be uttered or passed, with intention to defraud any 
person or persons, body politic or corporate, knowing the 
same to be counterfeited, shall be deemed guilty of counter- 
feiting; and, upon conviction thereof, shall be punished by 
imprisonment in the territorial prison for a term not less than: 
one year, nor more than fourteen years. 

Sec. 79. Every person who shall have in. his possession, or 
receive for any otker person, any counterfeit gold or silver 
coin or coins of the species now current or hereafter to be 
current in this territory, with intention to utter or pass the 
same, or permit, cause or procure the same to be uttered or 
passed, with intention to defraud any person or persons, body 
politic or corporate, knowing the same to be counterfeited, 
and being thereof duly convicted, shall be punished by im. 
prisonment in the territorial prison for a term not less than 
one, nor more than fourteen years. 

Src. 80. That every person who shall knowingly and wil- 
fully forge or counterfeit, or cause or procure to be forged or 
counterfeited, upon any goods, wares or merchandise, the pri- 
vate stamps or labels of any mechanic or manufacturer, with 
intentto defraud the purchasers or manufacturers of any goods, 
wares or merchandise whatsoever, shall, on conviction thereof, 
he deemed guilty of a misdemeanor, and shall be punished by 
imprisonment in the county jail for a term not exceeding six 
months, or by a fine not less than three hundred, nor more 
than six hundred dollars. : 

Src. 81, That any person who- shall sell any goods, wares 
or merchandise, haying thereon any forged or counterfeit 
stamps or labels, purporting to be the stamps or labels of any 
mechanie or manufacturer, knowing the same to be forged or 
counterfeited, without disclosing the fact to the purchaser, 
shall, on conviction thereof, be deemed guilty of a misde- 
meanor, and shall be punished by imprisonment iu the county 
jail for a term not exceeding six months, or by fine not less 
than three hundred dollars, nor more than six hundred dollars. 

Src. 82. Every person who shall have in his possession, or 
shall receive from any other person, any forged promissory 
note or notes, or bank bills, or bills for the payment of money 
or property, with intention to pass. the same or procure the 
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same to be uttered or passed, with intent to defraud any per- 
son or persons, body politic or corporate, whether such person 
or persons, body politic or corporate, reside in or belong to 
this territory or not, knowing the same to be forged or coun- 
terfeited ; or shall have and keep in his possession any blank 
or unfinished note or bank bill, made in the form or similitude 
of any promissory note or bill for the payment of money or 
property, made to be issued by any incorporated bank or 
banking company, with intention to fill up and complete such 
blank and unfinished note or bill, or to permit, or cause, or 
procure the same to be filled up and completed, in order to 
utter or pass the same, or to permit, or cause, or procure the 
same to be uttered and passed, to defraud any person or per- 
sons, body politic or corporate, whether in this territory or 
elsewhere, shall, on conviction thereof, be punished by impris- 
onment in the territorial prison for a term not less than one 
year, nor more than fourteen years. 

Sec. 83. Every person who shall make, pass, utter or pub- 
lish, with an intention to defraud any other person or persons, 
body politic or corporate, either in this territory or elsewhere, 
or with the like intention shall attempt to pass, utter or pub- 
lish, or shall have in his possession, with the intention to ut- 
ter, pass or publish any fictitious bill, note, or check, purport- 
ing to be the bill, uote or cheek, or other instrument in writing 
for the payment of money or property, of some bank, corpo- 
ration, copartnership or individual, where, in fact, there shall 
be no such bank, copartnership or individual in existence, the 
said person knowing the said note, bill, check, or instrument 
in writing for the payment of money or property, to be ficti- 
tious, shall be deemed guilty of forgery; and, on conviction 
thereof, shall be punished by imprisonment in the territorial 
prison for aterm not less than one, nor more than fourteen 
years. 

Szo. 84. Every person who shall make, or knowingly have 
in his possession, any die or dies, plate or plates, or other thing 
whatever, made use of in counterfeiting the coin, now made 
current or hereafter to be made current in this territory, or in 
counterfeiting bank notes or bills, upon conviction thereof, 
shall be punished by imprisonment in the territorial prison for 
aterm not less than one year, nor more than fourteen years; 
and all such dies, plates, apparatus, paper, metal, or machine, 
intended for the purpose aforesaid, shall be destroyed. 

Sec. 85. On the trial of any person for forging any bill or 
note, purporting to be the bill or note of some incorporated 
company or bank, or for passing or attempting to pass, or 
having in possession, with intent to pass, any such forged bill, 
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or note, it shall not be necessary to prove the incorporation of 
such bank or company by the charter or act of incorporation, 
but the same may be proved by general reputation. 

Src. 86. Persons of skill hall be competent witnesses to 
prove that such bill or note is forged or counterfeited. 

Sec. 87. Every person who shall fraudulently forge or coun- 
terfeit the seal of-this territory, or the seal of any court or 
public officer by law entitled to have and use a seal, or seal of 
any corporation, and shall make use of the same, or shall forge 
or counterfeit the signature of any public officer, or seal of any 
corporation, or shall unlawfully and corruptly, and with evil 
intent, affix any of the true seals to any commission, deed, 
warrant, pardon, certificate, or other writing, or who shall 
have in his possessian or custody any such counterfeit seal, and 
shall wilfully conceal the same, knowing it to be falsely made 
and counterfeited, and shall thereof be convicted, shall be pun- 
ished by imprisonment in the territorial prison for a term not 
less than one year, nor more than fourteen years. 

Sec. 88. If any person shall counterfeit any kind or species 
of gold dust, or silver, gold bullion, or bars, lumps, pieces, or 
nuggets of gold or silver, or description whatsoever of uncoined 
gold or silver, currently passing in this territory, or shall alter 
or put off any kind of uncoined gold or silver mentioned in 
this section, for the purpose.of defrauding any person or per- 
sons, body politic or corporate, or shall make any instrument 
for counterfeiting any kind of uncoined gold or silver as afore- 
said, knowing the purpose for which such instrument was 
made, or shall knowingly have in his possession, and secretly 
keep any instrument for the purpose of counterfeiting any 
kind of uncoined gold or silver as aforesaid, every such person 
so offending, shall be deemed guilty of counterfeiting, and 
upon conviction thereof, shall be punished by imprisonment 
in the territorial prison for a term of not less than one year, 
nor more than fourteen years. 

Sro. 89. Every-person who shall have in his possession, or 
receive for any other person, any counterfeit gold dust, silver, 
gold, bullion or bars, lumps, pieces or nuggets of gold or sil- 
ver, or any description whatsoever of uncoined gold or silver, 
currently passing in this territory, or entering in anywise Into 
the circulating medium of this territory, with the intention to 
pass, utter or put off the same, or permit, cause or procure the 
same to be uttered or passed, with intention to defraud any 
person or persons, body politic or corporate, a the same 
to be counterfeit, and being thereof duly convicted, shall be 
punished by imprisonment in the territorial prison for a term 
of not less than one year, nor more than fourteen years. 
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VIII—CRIMES AND OFFENCES AGAINST PUBLIC JUSTICE. 


Sec. 90. Perjary and subordination. 
91. Conviction by perjury, deemed murder. 
92. Bribery of judge, or members of legislative assembly. 
93. Officers receiving bribe, attempting to bribe officers. 
95. Stealing, altering, or defacing records. 
96. Inhumsanity to prisoners. 
97. Refusing to deliver records, 
93. Personating another, obstructing officers in service of process. 
101. Releasing prisoner after conviction, or before conviction. 
103. Escape, voluntarily permitting it. 
304. Aiding escape, releasing prisoner on civil process. 
106. Aiding unsuccessful attempt to escape, officer permitting, etc., before 
conyiction. ` 
108. Officer refusing to receive, or arrest, 
109. Compromising offences, conspiring to commit, etc. 
111. Unauthorized action of one for another, embracery. 
113. Extortion. purchasing judgments. . 
115. Selling office. 
116. Sending threatening letters. 


117. Opening sealed letters of another. 


Sec. 90. Every person, having taken a lawful oath or made 
affirmation, in any judicial proceeding, or in any other matter 
where, by law, an oath or affirmation is required, who shall 
swear or affirm, wilfully, corruptly, and falsify, in a matter 
material to the issue or point in question, or shall suborn any 
other person to swear or affirm, as aforesaid, shall be deemed 
guilty of perjury, or subordination of perjury, as the case may 

e; and, upon conviction thereof, shall be punished by im- 
prisonment in the territorial prison for a term of not less than 
one year, nor more than fourteen years. - 

Sec. 91. Every person who, by wilful and corrupt perjury, 
or subordination of perjury, shall procure the conviction and 
execution of any innocent person, shall be deemed guilty of 
murder; and, upon conviction thereof, shall suffer the pun- 
ishnient of death. 

Sec. 92. If any person or persons shall, directly or indi- 
rectly, give any sum of money or other bribe, present or re- 
‘ward, or any promise, contract, obligation or security for the 
payment or delivery of any money, present, reward, or any 
other thing, to obtain or procure the opinion, judgment or de- 
cree of any judge or justice of the peace, acting within this 
territory, or to corrupt, induce or influence such judge or jus- s, 
tice of the peace to be more favorable to one side than to the 
other, in any suit, matter or cause pending or to be brought 
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before him or them ; or shall, directly or indirectly, give any 
sum or sums of money, presents or rewards, or any promise, 
contract, obligation or security for the payment or delivery of 
any Money, present or reward, or any other thing, to obtain, 
procure or influence any member of the legislative assembly, 
or to incline, induce or influence any such member of the leg- 
islative assembly to be more favorable to.one side than the 
other, on any question, election, matter or thing pending or 
to be brought before the legislature, or either house thereof; the 
person so giving any money, bribe, present or reward, promise, 
contract, obligation or security, with interest and for the pur- 
pose aforesaid, and the judge, justice of the peace, or member 
of the legislative assembly who shall accept or receive the 
same, shall be deemed guilty of bribery; and, on conviction, 
shall be punished by imprisonment in the territorial prison for 
aterm not less than one year, and shall be disqualitied from 
holding any office of honor, trust or profit in this territory. 

Sec. 98. H any person shall, directly or indirectly, give 
any sum or sums of money, or any other bribe, present or re- 
ward, or any premise, contract or security for the payment of 
any money, present or reward, or any other thing, to any judge, 
justice of the peace, sheriff, coroner, clerk, constable, jailor, 
attorney general, district or county attorney, member of the 
legislative assembly, or other officer, ministerial or judicial, or 
assessor, (but such fees as are allowed by law) the person so 
giving and the officer so receiving any money, bribe, present, 
reward, promise, contract, obligation or security, shall be 
deemed guilty of bribery; and, on conviction thereof, shall be 
punished by imprisonment in the territorial prison for a term 
not less than one year, nor more than. ten years, and shall be 
disqualified from holding any office of honor, trust or profit in 
this territory. 

Sec. 94. Every person who shall offer or attempt to bribe 
any member of the legislative assembly, judge, justice of the 
peace, sheriff, coroner, clerk, constable, jailor, attorney gen- 
eral, district or county attorney, or other ministerial or judicial 
officer, or assessor, in any of the cases mentioned in the two 
preceding sections; and every member of the legislative as- 
sembly, judge, justice of the peace, sheriff, coroner, clerk, con- 
stable, jailor, attorney general, district or county attorney, or 
other ministerial or judicial officer, or assessor, who shall pro- 

ose or agree to receive a bribe, in any of the cases mentioned 
in either of the two preceding sections, shall, on conviction, 
. be imprisoned in the territorial prison for a term not less than 
one year, nor more than five years, and shall be disqualified to 
hold any office of honor, trust or profit in this territory. 
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Sec. 95. If any judge, justice of the peace, sheriff, coroner, 
clerk, recorder, or other public officer, or assessor, or any per- 
son whatsoever, shall steal, embezzle, corrupt, alter, withdraw, 
falsify, avoid any record, process, charter, gift, grant, convey- 
ance, bond, or contract, or shall knowingly and wilfully take 
off, discharge, or conceal, any issue, forfeited recognizance, or 
other forfeiture, or shall forge, deface or falsify any document 
or instrument recorded, or any registered acknowledgement, 
or certificate, or shall alter, deface or falsify any minute, docu- 
ment, book, or any proceeding whatever of, or belonging to 
any public office in this territory, the person so offending, and 
being thereof duly convicted, shall be punished by imprison- 
ment in the territorial prison for a term not less than one year, 
nor more than ten years, and be fined in any sum not exceed- 
ing five thousand dollars, f 

Bec. 96. Every sheriff, or jailor, or person, who shall be 
guilty of wilful inhumanity or oppression to any prisoner un- 

er his care or custody, shall be fined in any sum not exceed- 
ing two thousand dollars, and shall be removed from office. 

Sec. 97. If any officer whose office shall be abolished by 
law, or who after the expiration of the time for which he may 
be appointed or elected, or after he shall have resigned, or been 

lesni? removed from office, shall wilfully and unlawfully with- 
- hold or detain from his successor, or other person entitled 
thereto by law, the records, papers, documents, or other writ- 
ing appertaining or belonging to his office, or mutilate or des- 
troy, or take away the same, the person so offending shall, on 
conviction, be punished by imprisonment in the territorial 
prison for a term not less than one year, nor more than ten 
years. The provisions of this section shall apply to any per- 
son who shall haye such records, documents, papers, or other 
writings, in his, her or their possession, and shall wilfully mu- 
tilate, destroy, withhold, or detain the same as aforesaid. 
Sec. 98. Every person who shall falsely represent or ‘per- 
sonate another, and in such assumed character shall marry an- 
other, become bail or security for any party, in any proceeding 
civil or criminal, before any court or officer authorized to take 
such bail or surety, or confess any judgment, or acknowledge 
the execution of any conveyance of real estate, or of any 
other instrument, which, by law, may be recorded, or do any 
other act in the course of any suit, proceeding or prosecution, 
whereby the person so represented or personated may be made 
liable in any event to the payment of any debt, damages, costs, 
-or sum. of money, or his right or interest may, in any manneér, 
be affected, shai upon conviction, be punished by imprison- 
ment in the territorial prison for a term not less than one year, 
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nor exceeding two years, or by fine not exceeding five thou- 
sand dollars. > 

Src. 99. Every person who shall falsely represent or per- 
sonate another, and, in such assumed character, shall receive 
any money, or valuable property of any description, intended 
to be delivered to the person so personated, shall upon con- 
viction, be punished in the same manner, and to the same ex- 
tent, as for feloniously stealing the money or property so 
received. 

Sec. 100. If any person shall knowingly and willfully ob- 
struct, resist or oppose any sheriff, deputy sheriff, coroner, con- 
stable, marshal, policeman or other officer of this territory, or 
other person duly authorized, in serving or attempting to serve 
any law process or order of any court, judge or justice of the 
peace, or any other legal process whatever ; or shall assault or 
beat any such officer or person duly authorized, in serving or 
executing, or attempting to serve or execute, any order or 
process, as aforesaid, or for having served or executed, or 
attempting to serve or execute the same, every person so 
offending shall’be fined in any sum not exceeding five thou- 
sand. dollars, and punished (imprisoned) in the territorial prison 
for a term not less than one year, nor more than five years: 
Provided, Any officer or person whatsoever that may or shall 
assault or beat any individual, under color of his commission 
or authority, without lawful necessity so to do, shall, on con- 
viction, suffer the same punishment. 

Sec. 101. If any person or persons shall set at liberty or 
rescue any person who shall have been found guilty or convic- 
ted of a crime, the punishment of which is death, such person, 
on conviction thereof, shall be punished by imprisonment in 
the territorial prison for a term not less than one year, nor 
more than fourteen years; and if any person or persons shall 
set at liberty or rescue any person who shall have been found 
guilty or convicted of a crime, the punishment of which is 
imprisonment in the territorial prison, the person so offending, 
on conviction thereof, shall be sentenced to the same punish- 
ment that would have been inflicted on the person so set at 
liberty or rescued. 

Sro. 102. If any person shall set at liberty or rescue any 
person who, before conviction, stands charged or committed 


for any capital offence, or crime punishable in the territorfal ; 


prison, such person so offending shall, on conviction, be fined 
in any sum not exceeding one thousand dollars, and impris- 
- oned in the territorial prison not less than one year, nor. ex- 
ceeding ten years; and if the person rescued or set at liberty 
stands charged, committed or convicted of any misdemeanor 
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or other offence, punishable by fine or imprisonment, or both, 
the person convicted of such rescue or setting at liberty shall 
suffer the same punishment that would have been inflicted on 
the person rescued or set at liberty, if he or she had been 
found guilty. 

Sec. 108. If any sheriff, deputy sheriff or jailor, or any 
person employed by them as a guard, shall fraudulently con- 
trive, procure, aid, connive at, or otherwise voluntarily suffer 
the escape of any convict in custody, every such person, on 
eonviction, shall be punished by imprisonment in the terri- 
torial prison for a term not less than one year, nor for more 
pate ten years, and fined in a sum not exceeding ten thousand 

ollars. 

Sec. 104. If any person shall carry to any convict im- 
prisoned or in custody, or into any county jail, or other place 
where such convict may be confined, any tool, weapon or 
other aid, with intent to enable such conviet to escape such 
custody or confinement, whether such escape be effected or 
not, any person so offending, on conviction thereof, shall be 
punished by a fine not exceeding five thousand dollars, or im- 
prisoned in the territorial prison not less than one year, nor 
more than five years. 

Sec. 105. If any person or persons shall rescue another in 
lawfal custody, on civil process, such person or perons shall, 
on conviction, be fined in any sum not exceeding one thou- 


- gand dollars. 


Sec. 106. If any person shall aid, or assist, a prisoner, 
lawfully imprisoned or detained in custody, for any offence 
against this territory, or who shall be lawfully confined, by 
virtue of any civil process, to make his or her escape from im- 

risonment or custody, though no escape be actually made; or 
if any person shall convey, or cause to be delivered, to such 
prisoner, any disguise, instrument, or arms, proper to facili- 
tate the escape of such prisoner; any person so offendin 
(although no escape or attempt to escape be actually ads) 
shall, on conviction, be punished by fine not exceeding five 
thousand dollars, and imprisoned in the territorial prison not 
less than one year, nor more than five years, 

Sec. 107. any sheriff, coroner, jailor, keeper of a prison, 
constable, or other officer or person whatever, having any pris- 
oner in his legal custody, before conviction, shall voluntarily 
suffer, or permit, such prisoner to escape, or go at large, every 
such officer or person so offending shall, on conviction, be 
fined in any sum not exceeding five thousand dollars, and ım- 
prisoned in the territorial prison not less than one year, nor 
exceeding five years: Provided, That if such person be in cus- 


CRIMES AND PUNISHMENTS. 461 


tody, charged with murder, or other capital offence, then such 
officer or person, suffering or permitting such escape, shall be 
punished by imprisonment in the territorial prison for any 
term not less than one year, nor more than ten years. À neg- 
ligent escape of a person charged with a criminal offence, be- 
fore conviction, from the custody of any ofthe aforesaid offi- 
cers, shall be deemed a misdemeanor, and he shall be impis- 
oned in the territorial prison for a term not less than one year, 
nor more than five years, or shall be fined in a sum not less 
than one thousand, nor exceeding five thousand dollars. 

Sec. 108. If any sheriff, coroner, keeper of a jail, consta- 
ble, or other officer, shall wilfully refuse to receive or arrest 
any person charged with a criminal offence, such sheriff, cor- 
oner, jailor, constable, or other officer, so offending shall, on 
conviction, be fined in any sum not less than one thousand, 
nor more than five thousand dollars, and imprisoned in the 
territorial prison not exceeding five years. 

Sec. 109. Every person having a knowledge of the actual 
commission of any offence, punishable by imprisonment in a 
county jail, or by fine, or of any misdemeanor, or violation of 
any statute, for which any pecuniary or other penalty is, or 
shall be preseribed, who shall take any money, property, 
gratuity, or reward, or any engagement or promise therefor 
upon any agreement or understanding, express or implied, to 
compound or conceal any such offence or misdemeanor, nor 
(or) to abstain from any prosecution therefor, or to withhold 
any evidence thereof, shall, upon conviction thereof, be fined 
in any sum not exceeding five hundred dollars, or imprisoned 
in the county jail not more than six months; Provided, That 
this section shall not apply to those offences which may law- 
fully be compromised by leave of the court. 

Szoc. 110. If two or more persons shall conspire, either to 
commit any offence, or falsely and maliciously to indict an- 
other for any offence, or to procure another to be charged or 
_ arrested for any such offence, or falsely to move or maintain 
any suit, or to cheat or defraud any person of any property, 
by any means which, if executed, would amount to a cheat, 
or to obtain money or property by false pretenses, or to cheat 
or defraud any person of any property, by any means which 
are in themselves criminal, or to commit any act injurious to 
the public health, to public morals, or to trade or commerce, 
or for perversion or obstruction of justice, or due administra- 
tion of the laws, they shall, on conviction, be punished by 
. imprisonment in the county jail not more than six months, or 
by afine of not more than ‘one thousand dollars; Provided, 
That it shall not be necessary, to procure conviction under 
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this section, to prove any overt act done in pursuance of such 
conspiracy. 

Sec. 111. If any person shall wilfully take upon himself 
to exercise or officiate in any office or place of another, in this 
territory, without being lawfully authorized thereto, he shall, 
upon conviction thereof, be fined in any sum not exceeding 
one thousand dollars. 

Sec. 112. Embracery is an attempt to influence a juror or 
jurors corruptly to one side, by threats or menaces, or by 
promises, persuasions, entreaties, money, and the like. Every 
embracer, who shall directly or indirectly promise, or offer to 
any juror, or procure any juror to take money, or any other 
bribe, present, or reward, or any contract, obligation, or 
security for the payment or delivery of any money, present, 
or reward, or any other thing, or shall corruptly influ- 
ence, or attempt to influence, any juror, shall, on con- 
viction, be fined in a‘sum not exceeding five thousand dol- 
lars, or imprisoned in the territorial prison not less than one 
year, nor exceeding five years; and any juror convicted of 
taking any money, present, reward, or any other thing, or 
corruptly being influenced, as aforesaid, shall suffer the like 
imprisonment, and be forever disqualified to act as a juror. 
This section shall apply as well to the grand as the trial 

urors. : 

: Src. 118. If any judge, justice of the peace, sheriff, cor- 
oner, constable, clerk or other officer, or assessor, of this ter- 
ritory, ministerial or judicial, shall wilfully receive or take any 
fee or reward to do or execute his duty as such officer, except 
such as is or shall be allowed by law; or, if any such officer 
shall wilfully or corruptly ask or demand, as a condition pre- 
cedent to the performance of his duties as such officer, any 
fee or reward, except such as shall be allowed by law, every 
such officer so offending shall be deemed guilty of extortion ; 
and, on conviction, shall be fined in any sum not less than 
two hundred dollars, and not more than one thousand dollars, 
and, on conviction, removed from office. 

Sec. 114. If any justice of the peace, or constable of the 
same township, shall, directly or indirectly, purchase any 
judgment, or pe thereof, on the docket of such justice, or 
any docket in his possession, he shall, upon conviction thereof, - 
be fined in each offence in any sum not less than one hundred 
dollars, nor more than one thousand dollars. ` 

Sec. 115. Every person holding or exercising any office, 
under the laws and constitution of this territory, who shall, 
for any reward or gratuity, paid or agreed to be paid, grant to 
another the right or authority to discharge any of the duties 
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of such office, shall be deemed guilty of a misdemeanor; and, 
on conviction, shall be fined in any sum not exceeding five 
thousand dollars, and shall forfeit his office, and be disabled 
from holding such office; and every person who shall give, 
and make any agreement to give, any reward or gratuity, in 
consideration of any such grant or deputation, shall, upon 
conviction, be fined in any sum not less than five hundred, 
nor exceeding five thousand dollars. 

Sec. 116. If any person shall knowingly send or deliver 
any letter or writing, threatening to accuse another of a crime 
or misdemeanor, or to expose or publish any of his infirmities 
or failings, with intent to extort money, goods, chattels, or 
other valuable things, or threatening to maim, wonnd, kill or 
murder, or to burn or destroy his house or other property; or 
to accuse another of a crime or misdemeanor, or to expose or 
publish any of his infirmities, though no money, goods, chattels 
or valuable thing be demanded, such person so offending 
shall, on conviction, be fined in any sum not exceeding five 
hundred dollars, and imprisonedin the county jail not exceeding 
six months. ~” 

Sec. 117. Every person who shall wilfully open or read, or 
cause to be read, any sealed letter not addressed to himself, 
without being authorized so to do, either by the writer of such 
letter or by the prson to whom it is addressed; and every 
person who shall maliciously publish the whole or any part of 
such letter, without the authority of the writer thereof or of 
the person to whom the same was addressed, knowing the 
same to have been opened, shall, upon conviction, be punished 
by fine not exceeding one thousand dollars. 


IX.—OFFENCES AGAINST THE PUBLIC PEACH AND 
TRANQUILITY. 


Sec. 118. Disturbing the peace, assembling to disturb, etc. 
120. Affray, unlawful assemblage. 
122. Rout, riot, disturbing religious meeting. 
124. Liquor selling at camp meetings. 
125. Officers not preventing duel. 
126. Libel, trath to be given in evidence. 


Szo. 118. If any person shall wilfully and maliciously 
disturb the peace or quiet of any neighborhood or family, by 
loud or unusual noises, or by tumultuous and offensive 
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conduet, threatening, traducing, quarreling, challen ging to 

fight, or fighting; every person convicted thereof s be 
fined in a sum not exceeding two hundred dollars or 
imprisonment in the county jail not exceeding two months. 

Sec. 119. If two or more persons assemble for the purpose 
of disturbing the public peace or committing any unlawful 
act, and do not disperse, on being desired or commanded so to 
do by ajudgeor justice of the peace, sheriff, coroner, constable 
or other public officer, the persons so offending shall, on con- 
viction, be severally fined in any sum not exceeding five hun- 
dred dollars, and imprisoned in the county jail not exceeding 
six months. 

Sec. 120. If two or more persons shall, by agreement, fight 
in a publie place, to the terror of the citizens of this territory, 
the persons so offending shall be deemed guilty of an affray, 
and shall be severally fined ina sum notexceeding two hundred 
eee and imprisoned in the county jail not more than one 
month. 

Src. 121. If two or more persons shall assemble together 

to do an unlawful act, and separate without doing ar advancin 
toward it, such persons shall be deemed guilty of an unlawfu 
assembly; and, upon conviction thereof, shall be fined sever- 
ally in a sum not exceeding two hundred dollars, or imprison- 
ment in the county jail not exceeding three months. 
_ Bec. 122. If two or more persons shall meet to do an un- 
lawful act upon a common cause of quarrel, and make ad- 
vances toward it, they shall be deemed guilty of a riot, and on 
conviction, shall be severally fined in a sum not exceeding five 
hundred dollars, or imprisoned in the county jail not ex- 
ceeding six months; and if two or more persons shall actually 
do an unlawful act of violence, either with or without a com- 
mon cause of quarrel, or even do an unlawful act in a violent, 
tumultuous and illegal manner, they shall be deemed guilty 
of a riot, and upon conviction thereof, shall be fined in any 
sum not exceeding five hundred dollars each, or by imprison- 
ment in the county jail for any term of time not exceeding six 
months, or by both such fine and imprisonment. 

Sec. 123. Every person who shall wilfully disquiet, or dis- 
turb any congregation, or assembly of people met for religious 
worship, by making a noise, or by rude and indecent behavior, 
or profane discourse within their place of worship, or so near 
to the same as to disturb the order or solemnity of the meeting, 
or menace, threaten, or assault any person there being, shal 
be deemed guilty of a misdemeanor, and punished by finé not 
exceeding five hundred dollars, or by imprisonment in the 
county jail not exceeding three months. 
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Src, 124. Every person who shall erect or keep a booth, 
tent, stall or other contrivance for the purpose of selling or 
otherwise disposing of any wine, or spiritous, or fermented 
liquors, or any drink of which wine, spirituous or fermented 
liquors form a part, within one mile, within any camp or field 
meeting for religions worship, during the time-of holding such 
meeting, shall be deemed guilty of a misdemeanor, and 
punished by fine not exceeding five hundred dollars. 

Sec, 125. If any judge, justice of the peace, sheriff or 
other officer bound to preserve the public peace, shall have 
knowledge of an intention on the part of any two persons to 
fight with any deadly weapon or weapons, and such officer 
shall not use and exert his official authority to arrest the parties 
and prevent the deed, every such officer shall be fined in a sum 
not exceeding one thousand dollars. 

Src, 126. A libel is a malicious defamation, expressed 
either by printing, or by signs, or pictures, or the like, tending 
to blacken the memory of one who is dead, or to impeach the 
honesty, integrity, virtue or reputation, or publish the natural 
defects of one who is alive, and thereby to expose him or her 
to public hatred, contempt, or ridicule; every person, whether 
the writer or publisher, convicted of the offence, shall be fined 
in a sum not exceeding five thousand dollars, or imprison- 
ment in the county jail not exceeding six months. In all 
prosecutions for libel, the truth may be given in evidence to 
the jury, and if it shall appear to the jury that the matter 
charged as libelous is true, and was published with good mo- 
tive and for justifiable ends, the party shall be acquitted ; 
aoe jury shall have the right to determine the law and 

a tact. 


X.—OFFENCES AGAINST PUBLIC MORALITY, HEALTH, 
AND POLICE. 


Sec. 127. Bigamy. 
128. Knowingly marrying a married person. 
129. Incest, obstructing highway, or stream. 
131. Selling unwholesome provisions. _ 
132. Defacing or tearing down advertisements. 
133. Possessing implements for burglary, carrying weapons with intent. 
184. Refusing to join posse. 


Szo, 127. Bigamy consists in having two wives, or two 
husbands, at one and the same time, knowing that the former 
30 
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husband or wife is still alive. If any person or persons, 
within this territory, being married, or who shall hereafter 
marry, do at any time marry any person or persons, the for- 
mer husband or wife being alive, the person so offending 
shall, on conviction thereof, be punished by a fine not ex- 
ceeding one thousand dollars, and be imprisoned in the terri- 
torial prison not less than one year, nor more than five years. 
It shall not be necessary to prove either of the said marriages 
by the register, and certificate thereof, or other record evi- 
dence, but the same may be proved by such evidence as is 
admissible to prove a marriage in other cases; and when such 
second marriage shall have taken place without this territory, 
cohabitation in this territory, after such second marriage, shall 
be deemed the commission of the crime of bigamy. Nothing 
herein contained shall extend to any person or persons, whose 
husband or wife shall have been continually absent from such 
person or persons for the space of five years together prior to 
the said second marriage, and he or she not knowing such 
husband or wife to be living within that time. Also, nothing 
herein contained shall extend to any person that is, or shall 
be, at the time of the second marriage, divorced by lawful 
authority from the bond of such former marriage, or to any 
person, when the former marriage hath been by lawful au- 
thority void. 

Sec. 128. If any man or woman, being unmarried, shall 
knowingly marry the wife or husband of another, such man 
or woman shall, upon conviction, be fined not less than one 
thousand dollars, or imprisoned in the territorial prison not 
less than one, nor more than two years. 

Sec. 129. Persons being within the degrees of consan- 
gninity within which marriages are declared by law to be 
incestuous and void, who shall intermarry with each other, 
or who shall commit fornication or adultery with each other, 
shall, on conviction, be punished by imprisonment in the 
territorial prison not less than one, nor exceeding ten years. 

Sec. 130. If any person shall obstruct or injure, or cause 
or to procure to be obstructed or injured, any public road or 
highway, or common, street or alley of any city, town or 
village, or any public bridge or causeway, mill-race, mill-dam 
or ditch, or public river or stream, or shall continue such ob- 
struction, so as to render the same inconvenient or dangerous 
to pass; or shall erect or establish any offensive trade, manu- 
facture or business, or continue the same after it has been 
erected or established; or shall in anywise pollute or obstruct 
any water-course, lake, pond, marsh or common sewer, or con- 
tinue such obstruction or pollution, so as to render the same 


CRIMES AND PUNISHMENTS. 467 


offensive or unwholesome to the county, town, city, village or 
neighborhood thereabouts, every person so offending shall, 
upon conviction, be fined not exceeding one thousand dollars ; 
and every such nuisance may, by order of the court before 
whom the conviction may take place, or of the district court, 
be removed and abated by the sheriff of the-eounty. 

Suc. 181. Ifany person or persons shall knowingly sell 
any flesh of any diseased animal, or other unwholesome pro- 
visions, or any poisonous or adulterated drink or liquors, every 
person so offending shall be fined not more than five hundred. 
dollars, or imprisoned in the county jail not more than six 
months. 

Szc. 182. If any person shall intentionally deface or ob- 
literate, tear or destroy, in whole or in part, any copy or tran- 
script, or extract from or of any law of the United States, or 
of this territory, or any proclamation, adyertisement or noti- 
fication, set up at any place in this territory, by authority of 
any law of the United States or of this territory, or by order 
of any court, such person, on conviction, shall be fined not 
more than one“hundred dollars, nor less than twenty dollars, 
or be imprisoned in the county jail not more than one month: 
Provided, This section shall not extend to defacing, tearing 
down, obliterating or destroying any law, proclamation, pub- 
lication, notification, advertisement or order, after the time 
for which the same was by law to remain set up shall have 
expired. - 

Szo. 183. If any person shall have found upon him or her 
any pick-lock, crow-key, bit, or other instrument or tool, with 
intent feloniously to crack and enter into any dwelling house, 
store, shop, warehouse, or other building containing valuable 
property, or shall be found in any of the aforesaid buildings, 
with intent to steal any money, goods and chattels, every per- 
son so offending shall, on conviction thereof, be imprisoned in 
the territorial prison for a term not less than one year, nor 
more than five years; and if any person shall have upon him 
or her any pistol, gun, knife, dirk, bludgeon, or other offensive 
weapon, with intent to assault any person, every such person, 
on conviction, shall be fined not more than one hundred dol- 
lars, or imprisoned in the county jail not more than three 


months. _ 


Szo, 134. Every male person above eighteen years of age, 
who shall negleet or refuse to join the posse comitatus, or power 
of the county, by neglecting or refusing to aid and assist in, 
-taking or arresting any person or persons against whom there 
may be issued any process, or by neglecting to aid and assist 
in retaking any person or persons who, after being arrested or 


~ 


a 
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confined, may have escaped from such arrest or imprisonment, 
or by neglecting or refusing to aid and assist in preventin 
any breach of the peace or the commission of any crimina 
offence, being thereto lawfully required by the sheriff, deputy 
sheriff, coroner, constable, judge or justice of the peace, or 
other officer concerned in the administration of justice, shall, 
upon conviction, be fined in any sum not less than fifty, nor 
more than one thousand dollars, or shall be imprisoned in the 
county jail for a period of thirty days, or by both such fine 
and imprisonment. 


XIL—OFFENCES COMMITTED BY CHEATS, SWINDLERS AND 
OTHER FRAUDULENT PERSONS. 


Sec, 135. Fraudalent conveyance. 
136. Obtaining credit by false representations. 
137. False pretenses, fraudulently selling. 
139. False weights or measures. 
140. Removal of property to defraud. 
141, Fraudulent concealment of. 


Sec. 185. All and every person who shall be a party to 
any fraudulent conveyance of any lands, tenements or heredi- 
taments, goods or chattels, or any right or interest issuing out 
of the same; orto any bond, suit, judgment or execution, 
contract or conveyance, had, made or contrived with intent to 
deceive and defraud others, or to defeat, hinder or delay ered- 
itors or others of their just debts, damages or demands; or 
who, being parties as aforesaid, at any time, shall willingly, 
and willingly put in use, avow, maintain, justify or defend the 
game, or any of them, as true and done, had or made, in good’ 
faith, or upon good consideration, or shall alien, assign or 
sell any of the lands, tenements, hereditaments, goods, 
chattels or other things before mentioned, to him, her or them 
conveyed as aforesaid, or any part thereof, he, she or they so 
offending shall, on conviction thereof, be fined in any sum not 
exceeding one thousand dollars, or imprisonment in the 
county jail not less than six months. -~ 

Szc. 136. Ifany person, by false representation of his own 
wealth or mercantile correspondence and connections, shall 
obtain a credit thereby, and defraud any person or persons 
of money, goods, chattels, or any valuable thing; or if any 
person shall cause or procure others to report falsely of his 
wealth or mercantile character, and by thus imposing upon 
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any person or persons, obtain credit, and thereby fraudulently 
get into the possession of goods, wares or merchandise, or ; 
other valuable thing, every such offender shall be deemed a 
swindler; and, on conviction, shall besentenced to return the 
property so fraudulently obtained, if it can be done, and shall 
be fined not exceeding one thousand dollars, and imprison- ~ 
ment in the county jail not more than six months. 7 

Brc. 187. If any person or persons shall, knowingly and 
designedly, by any false pretence or pretences, obtain from 
any other person or persons, any chose in action, money, 
goods, wares, chattels, effects, or other valuable thing, with 
intent to cheat or defraud any such person or persons of the 
same, every person so offending shall be deemed a cheat, and 
on conviction, shall be fined not exceeding one thousand dol- 
lars, and imprisonment in the county jail not more than six 
months, and be sentenced so restore the property so fraud- 
ulently obtained, if it can be done. 

Sxc. 188. Any person or persons, after once selling, bar- 
tering, or disposing of any tract or tracts of land, town lot or 
lots, or exacting any bond or agreement for the sale of any 
lands, or town lot or lots, who shall again, knowingly or fraud- 
ulently, sell, barter, or dispose of the same tract or tracts of 
land, or town lot or lots, or any part thereof, or shall know- 
ingly and fraudulently execute any bond or agreement to sell, 
or barter, or dispose of the same land, or lot or lots, or any 
part thereof, to any other person or persons, for a valuable 
consideration, every such offender, upon conviction thereof, 
shall be punished by imprisonment in the territorial prison not 
less than one year, nor more than five years. 

Sec. 189. any person shall knowingly sell any goods, 
wares, or merchandise, or any valuable thing, by false weight 
or measure, or shall knowingly use false measures at any mill, 
in taking toll for grinding corn, wheat, rye, or other grain, he 
or she shall be deemed a common cheat, and, on conviction, 
shall be fined not exceeding two hundred. dollars, and impris- 
onment in the county jail not more than six months. 

Szo. 140. If any debtor shall fraudulently remove his pro- 
perty or effects out cf this territory, or shall fraudulently sell, 
convey, or assign, or conceal his property or effects, with in- 
tent to defraud, hinder, or delay his creditors of his just rights, 
claims, or demands, he shall, on conviction, be sunished by 
imprisonment in the county jail for any term not exceeding 
six months, or by fine not exceeding five thousand dollars, or 
- by both such fine and impisonment. 

Seo. 141. Any person against whom an action is pending, 
or against whom a judgment has been rendered for the re- 
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covery of any personal property or effects, who shall fraudu- 
lently conceal, sell, or dispose of such property or effects, with 
intent to hinder, delay, or defraud the person bringing such 
action, or recovering such judgment, or shall, with such in- 
tent, remove such property or effects beyond the limits of the 
county in which it may be at the time of the commencement 
of such action, or the rendering of such judgment, shall, on 
conviction, be punished as provided in the next .preceding 
section. 


XIL—FRACDULENT AND MALICIOUS MISCHIEF. 


Sec. 142. Poisoning animals, injuring animals and goods. 
144. Injuring dwelling houses, etc. 
146. Injuring property of water companies. k 
147. Injuring jail, ete. 
148. Firing woods or prairie. 


- Bec. 142. Every person who shall wilfully administer any 
poison to any cattle or domestic animal, or maliciously expose 
any poisonous substance, with the intent that the same shall 
be taken or swallowed by any cattle or domestic animal, shall, 
upon conviction, be punished by imprisonment in the territorial 
prison not less than one year, nor exceeding three years, or by 
fine not exceeding five hundred dollars, or by both such fine 
and imprisonment. 

Sec. 143. Every person who shall maliciously kill, maim, 
or wound any horse, ox, or other domestic animal, belonging 
to another, or shall maliciously or cruelly beat or torture any 
such animal, whether Délonere to himself or another, shall, 
upon conviction, be punished by fine of not more than five 
hundred dollars, or by imprisonment in the county jail not ex- 
ceeding six months, or by both such fine and imprisonment ; 
and every person who shall wilfully, unlawfully, and mali- 
ciously destroy, burn, cut, or otherwise injure any goods, 
chattels, or property of any description whatever, belonging 
to another, shall, upon conviction, be punished by fine of not 
less than five hundred dollars, or by imprisonment in the 
county jail, not exceeding six months, or by both such fine and 
imprisonment. 

Szo. 144. Every person who shall wilfully, unlawfully and 
maliliciously break, destroy or injure the door or window’ of: 
any dwelling house, shop, store, or other house or building ; 
or sever therefrom, or from any gate, fence or inclosure, any 
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part thereof, or any material ot which it is formed; or sever 
from the freehold any produce thereof, of anything attached 
thereto; or pull down, injure or destroy any gate, post, railing 
or fence, or any part thereof; or cut down, lap, girdle or oth- 
erwise infuse or destroy any fruit, or ornamental, or shade 
tree, being the property of another, shall, on conviction, be 
fined not more than two hundred dollars, or imprisoned in the 
county jail not exceeding six months. . 

Sec. 145. Every person who shall wilfully and maliciously 
burn, infuse or destroy any pile or raft of wood, plank, boards 
or other lumber, or any part thereof, or cut loose or set adrift 
any such raft, or part thereof; or shall cut, break, infuse, sink 
or set adrift any boat, canoe, skiff, or other vessel or water- 
craft, being the property of another, shall, on conviction 
thereof, be punished by fine not exceeding five hundred dol- 
lars, or imprisonment in the county jail not exceeding six 
months. 

Src. 146. Every person who shall wilfully and maliciously 
cut, break, injure or destroy any bridge, mill-dam, canal, flume, 
aqueduct, reservoir or other structure, erected to create hy- 
draulic power, or to conduct water for mining, manufacturing 
or agricultural purposes, or any embankment necessary to the 
same, or either of them; orshall wilfully or maliciously make, 
or cause to be made, any aperture in such dam, canal, flume, 
aqueduct, reservoir, embankment or structure, with intent to 
injure or destroy the same, shall, on conviction thereof, be 
fined in any sum not more than one thousand dollars, or im- 
prisonment in the territorial prison not less than one year, nor 
more than two years, or both such fine and imprisonment. 

Sec. 147. If any person shall, wilfully and intentionally, 
break down, pull down or otherwise destroy, injure, in whole 
or in part, any public jail or other place ot confinement, every 
person so offending shall, on conviction, be fined in any sum 
not exceeding ten thousand dollars, nor less than the value of 
the said jail or other place of confinement so destroyed or of 
such injury as may have been done thereto by such unlawful 
act, and be imprisoned in the territorial prison for any term 
not exceeding five years, nor less than one year. 

Sec. 148. If any person or persons shall wilfully and in- 
tentionally, or negligently and carelessly, set on fire, or cause 
or procure to be set on fire, any wood, prairies, grass or other 
lands or grounds in this territory, every person so offending 
shall, on conviction before any court of competent jurisdic- 
tion, be fined in any sum not less than two hundred, nor more 
than one thousand dollars, or by imprisonment in the county 
jail not less than ten days, nor more than six months, or by 
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both such fine and imprisonment, in the discretion of the jury 
trying the case: Provided, That this section shall not extend 
to any person or persons who shall set on fire any wood, prai- 
ries, grass or other lands adjoining to their own farm, house, 
plantation or inclosure, for the necessary preservation thereof 
from accident or injury by fire, by giving to his, her or their 
neighbors reasonable notice of such intention. 


XIII.—MISCELLANEOUS OFFENCES. 


Sec. 149. Issuing paper money, district attorney to prosecute. 
150. Vending without license, jurisdiction of offence, fines. 


Sec. 149. If any person or persons, association, company 
or corporation shall make, issue or put in circulation any bill, 
eheck, ticket, certificate, promissory note, or the paper of any 
bank, to circulate as money, the said person or persons, asso- 
ciation, company or corporation, or the persons forming the 
same, shall, for the first offence, be deemed guilty of a misde- 
meanor, and foreach and every subsequent offence, be deemed 
guilty of felony, and shall be punished as hereinafter provided. 
Any person or persons who shall, upon indictment, be con- 
victed of having violated the provisions of this act, shall be 
punished, for the first offence, by imprisonment in the county 
jail not more than three months, or by fine not exceeding two 
thousand dollars, or by both such fine and imprisonment ; and 
for the second and every subsequent offence, shall be punished 
by imprisonment in the territorial prison for a term not less 
than one year, nor more than five years, at the discretion of 
the court before whom such person or persons may be tried 
and convicted. It shall be the duty of the district attorney 
for each judicial district in the territory, to prosecute all 
offences against this act; and it shall be the duty of the judge 
of the courts to give this law in the ER of the grand jury, 
who shall inquire into and present all violations thereof. 

Src. 150. Any person or persons who shall vend, by whole- 
sale or retail, any spirituous, or malt, or vinous liquors, or any 
goods, wares or merchandise, within any county of this terri- 
tory, without first obtaining a license so to do, as required by 
law, shall be deemed guilty of a misdemeanor; and, upor 
conviction thereof, in any court of competent jurisdiction, be 
fined in a sum of not less than twenty-five, nor more than two 
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hundred dollars, for each and every offence. Any justice of 
the peace of the county in which such offence is charged to 
have been commited shall have jurisdiction to try and deter- 
mine the same. Upon the trial of any criminal action pro- 
vided for by this act, the defendant shall be deemed not to 
have procured any such license, unless he proxe the contrary 
to the satisfaction of the court or jury by whom the same is 
tried. All fines collected under this act shall be paid into the 
treasury of the county in which the conviction is had. 


XIV.—GENERAL PROVISIONS. 


Sec. 151. Offences, misdemeanor, how punished. 
152. Territorial prison, effect of sentence of, 
154. Person defined, females. 
156. Intent te injure, reward for arrests. 
158. Attempt to commit offences. 
159. Not to affect pending proceedings. 


Seo. 151. All offences recognized by the comnion law as 
crimes, and not here enumerated, shall be punished, in case 
of felony, by imprisonment in the territorial prison for a term 
not less than one year, hor more than five years; and in case 
of misdemeanors, by imprisonment in the county jail for a 
term not exceeding six months, or less than one, or by fine 
not exceeding five hundred-dollars, or by both such fine and 
imprisonment. And whenever any fine is imposed by any 
felony or misdemeanor, whether such be by statute or at com- 
mon law, the patty upon whom the fine is imposed shall be 
committed to the county jail, when not sentenced to the ter- 
ritorial prison, until the fine is paid; and he shall be impris- 
oned at the rate of one day for each two dollars, until such 
fine is paid. 

Src. 152. Until a territorial prison is provided, the county 
jail of each county shall be deemed the territorial prison. 

Szo. 158. A sentence of imprisonment in the territorial 
prison, for a term less than life, suspends all civil rights of the 

erons sentenced duting the term of imprisonment, and for- 
feits all public offices and all private trusts, authority and 
powers; and the pérson sentenced to such imprisonment for 
.life, shall thereafter be deemed civilly dead. 5 

Sro. 154. When the term “person,” is uséd in this act to 
designate the party whose property may be the subject of any 
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offence, such term shall be construed to include the United 
States, this territory or any other state or territory, government, 
or county, which may lawfully own any property within 
this territory, and all public and private corporations, as well 
as individuals. 

Src. 155. The provisions of this act shall extend to females. 

Sec. 156. When any intent to injure, defraud, or cheat, is 
required by lawto be shown in order to constitute any offence, 
it shall be sufficient if such intent be to injure, defraud, or 
cheat, the United States, this territory, or any other state, ter- 
ritory, or county, or the government, or any public office 
thereof, or any county, city, or town, or any corporation, body 
politic, or private individual. 

Sec. 157. If any person, who has been sentenced to con- 
finement in the territorial prison by any court having compe- 
tent authority within this territory, shall escape therefrom, or 
shall be charged with murder, the perpetration of any erime 
punishable with death, the governor is authorized, upon satis- 
factory evidence of the guilt of the accused, to offer a reward 
for his or her apprehension, which reward shall not exceed 
the sum of one thousand dollars, and shall be paid out of the 
territorial treasury. 

Sec. 158. Every? person who shall attempt to commit a 
public offence, and in such attempt shall do any act toward 
the commission of such offence, but shall fail in the perpetra- 
tion thereof, or shall be prevented or intercepted in executing 
the same, upon conyiction thereof, shall, in cases where no 
provision is made by law for the punishment of such attempt, 

e punished as follows: First. If the offence so attempted 
to be committed be such as is punishable by death, or by im- 
prisonment in the territorial prison for a term which may ex- 
tend fo life, the person convicted of such attempt shall be pun- 
ished by imprisonment in the territorial prison not exceeding 
ten years. Second. If the offence so attempted is a misde- 
meanor, the person so convicted of such attempt shall be 
punished by a fine not exceeding one-half of the largest 
amount, or by imprisonment in the county jail or territorial 
prison, as the ease may be, for a term not exceeding one-half 
of the longest time prescribed by law upon a conviction of the 
offence so attempted. Third. If the offence so attempted is 
a felony, not punishable by death, or imprisonment which 
may extend to life, the person convicted of such offence shall 
be punished by imprisonment in the territorial prison for a 
term not exceeding one-half the longest time which may be 
imposed upon a conviction of the offence so attempted. 

dec, 159. Nothing in this act shall be construed to affect 
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any criminal proceedings or prosecution now pending in any 
of the courts of this territory, but the same shall be prosecuted 
to judgment and execution in the’same manner as if the act 
had not been passed, and all persons charged, or who may 
hereafter be charged, with crimes or misdemeanors under the 
laws now in force, shall be prosecuted to the-same extent that 
they might have been had no act on the subject been passed. 

Src. 160. This act shall take effect from and after its 
passage. . 


APPROVED, February 4th, 1864. 
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AN ACT relating to County Officers, ete. 


Sec. 1. Sheriff, duties of. 
5. Reception of papers, copy, etc, 
6. Return of, to proper court. 
T. Papers returnable out of county, how made. 
8. When sheriff liable for neglect of duty. 
9. ‘Neglect to pay over, penalty for. 
“10. Where ofice to be kept, when to be kept open. 
12. How papers to be served on sheriff. 
13. Sheriff shall appoint under sheriff, shall be in writing, etc. 
16. Duties and power of under, sheriff. 
16. Misconduct or neglect, breach of bond. 
17. County jail kept by sheriff, may appoint keeper. 
19. County commissioners to provide safe keeping for prisoners. 
20. Prisoners to be kept apart from each other. 
21. Probate judge may designate when county has nojail. 
22, Appointment, copy to be served on sheriff of county designated. 
28. Probate to revoke when jail erected. 
24. County clerk shall serve copy on sheriff. 
25. Prisoners to be removed when jail on fire. 
26. Contagious diseases, probate Judge may order removal. 
27. Physicians, who to appoint, sheriff, when Hable to prisoner. 
29. Temporary guard, expense of. 
80. Food, clothing, ètc., provided by sheriff, 
81, Becurity may be required when d.fendantimprisoned in civil cases, 
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Sec. 32. Prisoner committed for examination to be actually confined, etc. 
33. Escape of prisoner, etc., who shall be l able, rescue of. 
35. Return of prisoner to jail,-no cause of action against sheriff. 
86. County clerk to issue certificate to new sheriff, etc. 
37. Former sheriff deliver to new sheriff county property, prisoners, etc. 
38. Written transfer specifying, new sheriff to acknowledge, etc. 
39. Formef sheriff shall complete processes begun. 
40. New sheriff may take possession when former shetiff refuse. 
41, Commitment under authority ofthe United States. 
43. Resistance, officer may call assistance. 
45. Direction to sheriff must be in writing to excuse liability. 
46. Sheriff committed to custody of coroner, etc. 
47. Officer required to perform service for territory. 
48. Justification of officer in execution of process when defect in. 
49. Officer bound to show papers to interested party. 
50. Sheriff to act as crier to court, etc. 
51. Sheriff not to have attorney for partner. 
52. When sheriff liable to party injured. 
53. Wilfal negligence or oppression, fine, etc. 7 
54. When sheriff party to action, vacancy in office of sheriff coroner to act. 
56. Power of coroner, when sheriff and coroner, both parties. 
58. Elisor, powers and duties of. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 


as follows: 


Section 1. There shall be å sheriff in each of the counties 
of this territory, to be elected every two years, in accordance 
with, and in the manner provided by law. 

Src. 2. Before entering upon the discharge of his duties, 
each sheriff shall take the oath prescribed by law, and give a bond 
to the territory for the faithful discharge ofthe duties of 
his office. The penalty of the bond shall be given as follows: 
In the counties of Boise and Madison, the sum of twenty 
thousand dollars; in all other counties, the sum of ten thousand 
dollars. l 

Sxc. 8. The sheriff shall be a conservator of the peace in 
his county. ; 

Sec. 4. Itshall be the duty of the sheriff within his county: 
First. To arrest and take before the nearest magistrate, for 
examination, all persons who commit, or attempt to commit, a 
public offence in his presence, or who have committed a public 
offence. Second. ‘To prevent and suppress all affrays, 
breaches of the peace, riots and insurrections which may come 
to his knowledge. Third. To execute the process, warrants 
and orders of the courts of justice, or of judicial. officers, when 
delivered to him forthatpurpose. Fourth, To attend in per- 
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son or by deputy all courts, except justices’ and probate courts, 
at their respective terms held within his county, and to obey 
their lawful orders and directions. Fifth. To serve, at the 
request of a party to an action or proceeding, notices and pa- 
perstherein. Sixth. In the execution of these duties, to com- 
mand the aid of as many male inhabitants ef-his county as he 
may think proper and necessary. 

Sec. 5. When any process, writ or order shall be delivered 
to the sheriff, to be executed, he shall endorse upon it the year, 
month, day and hour of its reception, and shall give to the 
person delivering it, if required, on payment of his fee, a 
written memorandum, signed by him, specifying the names of 
the parties in the process, writ or order, the general nature 
thereof, and the time it was received. He shall also deliver 
to the party served a copy thereof, without charge to such 

arty. 

Bao. 6. A sheriff, to whom any process, writ or order, or 
paper, shall be delivered, shall execute it with diligence, ac- 
cording to its comand or as required by law, and shall return 
it, without delay, to the proper court or officer, with his cer- 
tificate endorsed thereon of the manner of its service or exe- 
cution ; or if not served or executed, the reason of his failure. 
For a failure to do so, he shall be liable, in’an action, to the 
party aggrieved, for the sumi of two hundred dollars, and for 
all damages sustained by him. 


Sec. T: When any process, writ, order or paper is to be 
returned to a court, officer or person out of the county, the 
sheriff may forward it by mail; and on proofthat it was mailed 
in season, properly directed, he shall be discharged from 
liability for a failure to return it. 


‘Sec. 8. If the sheriff to whom a writ of execution is de- 
livered shall neglect or refuse, after being requested by the 
creditor or his attotney, to levy upon or sell any property of 
the party charged in the writ, which is liable to be levied upon 
and sold, he shall be liable on his official bond to the creditor 
for the value of such property. 


Src. 9. If a sheriff shall neglect or refuse to pay over, on 
demand, to the person entitled, any money which may come 
into his hands, by virtue of his office, after deducting his legal 
fees, the amount thereof, with twenty-five per cent. damages, 
and interest at the rate of ten per cent. per month from the 
time of demand, may be recovered by such person from him 
and the sureties on his official bond, on application, upon five 
days’ notice to the court in which the action is brought, or the 
judge therof, in vacation. 
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Sec. 10. The sheriff shall keep an office at the county seat 
of his county. 

Src. 11. The sheriff’s office shall be kept open on all days 
except Sundays, between the hours of nine and twelve in the 
forenoon, and between one and four in the afternoon. 

Sec. 12. Service of a paper upon the sheriff may be made 
by delivering it to himself in person, or by delivering it to the 
under sheriff, or to one of his deputies, or to a person belonging 
to and in the office during office hours; or if no such person 
be there, by leaving it im a conspicnous place in the office. 

Sec. 18. Hach of the present sheriffs, within thirty days 
after the passage of this act, and each sheriffhereafter elected, 
immediately after entering upon the duties of his office, shall 
appoint one undersheriff, to hold the office during his pleasure, 
and shall make a similar appointment as often as a vacancy 
occurs in the office of under sheriff; he may also appoint as 
many deputies as he thinks proper, to hold them in office 
during his pleasure. 

Sec. 14. The appointment of an under sheriff anda deputy 
sheriff, and also the revocation of any such appointment, shall 
be in writing, and filed in the office of the county clerk. 
The sherifl may require of each person appointed under sheriff, 
and of each of his deputies, a bond, with sureties, for the 
faithful performance of his duties; but the sheriff shall be 
responsible for the official acts of the under sheriff and his 
deputies. Before entering upon their respective duties, the 
under sheriff and each of his deputies shall take the oath pre- 
scribed by law, which shall be endorsed on their respective 
appointments. 

Sec. 15. During the absence of the sheriff from his county, 
or when the sheriff, from sickness, or any other cause, is un- 
able to discharge the duties of his office, the under sheriff shall 
exercise the powers, and perform the duties of that officer, and 
at other times shall perform such services, relating to the duties 
of the sheriff, as may be required of him by that officer. A 
deputy sheriff shall execute all orders, writs, and process of a 
court, or judicial officer, delivered to him for that purpose, and 
may perform every act incidental thereto. 

Src. 16. The neglect or misconduct in office, of the under 
sheriff, or any deputy, shall be a breach of the official bond of 
the sheriff by whom they were appointed. 

Sec. 17. The county jail shall be kept by the sheriff, and 
used as a prison—Tirst. Tor the detention of persons com- 
mitted as witnesses in acriminal action. Second. For the 
detention of prisoners committed for trial for a public offence. 
Third. For the confinement of persons committed upon civil 
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process; and Fourth. For the confinement of persons sen- 
tenced to imprisonment therein, upon conviction for a public 
offence, or for examination, charged with having committed 
a public offence. 

BEC. 18. The sheriff may appoint a keeper of the county 
jail for whose acts, as such, he shall be responsible. 

Sec. 19. The county commissioners of each county shall 
cause a county jail to be erected at- the county seat, in case 
such jail has not been already erected, or shall provide some 
suitable place for the safe keeping of prisoners, which place, 
until the erection of a jail, is considered, in this act, as the 
county jail. The county jail, or the place provided as such, 
shall contain a sufficient number of rooms: First. For the 
confinement of persons committed fortrial in criminal actions, 
separate and distinct from persous under sentence. Second. 
For the continement of persons under sentence. : Third. For 
the confinement of persons committed on civil process, or as 
witnesses in criminal actions, separate from those mentioned 
in the last two subdivisions. 

Src. 20. Persons committed on criminal process and de- 
tained for trial, persons convicted and under sentence, and 
persons committed upon civil process, shall, on no pretence 
whatever, be kept or putin the same.room, nor shall male and 
female prisoners (except husband and wife) be kept or put in 
the same room. 

Sec. 21. Where there is no jail in the county, or where 
the jail becomes unfit or unsafe for the confinement of pris- 
oners, the probate judge may, by a written appointment tiled 
with the county clerk, designate the jail of a contiguous 
county, for the confinement of the prisoners of his county, or 
of any of them, and may at any time modify or annul the 
appointment. 

Sro. 22. A copy of the appointmént, certified by the county 
clerk, shall be served on the sheriff and keeper of the jail de- 
_ signated, who shall receive into his jail and safely keep all 
prisoners authorized to be confined therein, pursuant to the 
last section, and who shall be responsible for the safe keeping 
of the persons so committed, in the same manner and to the 
same extent as if he was sheriff of the county for whose use 
his jail is designated, and with respect to the persons so com- 
mitted he shall be deemed the sheriff of the county from which 
they were received. 

Sec. 23. When a jail shall be erected in the county for 
whose use the designation was made, or its jail shall be ren- 
dered fit and safe for the confinement of prisoners, the probate 
judge of that county shall, by a written revocation filed with 
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the county clerk thereof, declare that the necessity for the 
designation has ceased, and that it is revoked. 

Sec. 24. The county clerk shall immediately serve a copy 
of the revocation upon the sheriff of his county, who shall 
thereupon remove his prisoners to his own jail. 

Sec. 25. When a county jail, or a building contiguous to 
it, is on fire and there is reason to apprehend that the pris- 
oners may be injured, or. endangered, the sheriff, or jailor, 
shall remove them to a safe and convenient place, and there 
conus them so long as it may be necessary to avoid the 

anger, 

BEG, 26. When a pestilence or contagious disease breaks 
out in or near a jail, and the physician thereof certifies that 
it is liable to endanger the health of the prisoners, the probate 
judge may, by a written appointment, designate a safe and 
convenient place in the county, or the jail of a contiguous 
county, as the place of their confinement. The appointment 
shall be filed in the office of the county clerk, and shall 
authorize the sheriff to remove the prisoners to the place or 
jail designated, and there confine them until they can be safely 
returned to the jail from which they were taken. 

Src. 27. The county commissioners of each county shall, 
from time to time, appoint a physician to the jail of the 
county. : 

Sec. 28. A sheriff or jailor upon whom a paper in aju- 
dicial proceeding, directed to a prisoner in his custody, is 
served, shall forthwith deliver it to the prisoner, with a note 
thereon of the time of its service. For a neglect to do so, he 
shall be liable to the prisoner for all damages occasioned 
thereby, and for a wilful omission in this respect shall be 
deemed guilty of a misdemeanor. 

Sec. 29. The sheriff, when he shall deem it necessary, may, 
with the assent in writing of the probate judge, or, in a city, 
of the mayor thereof, employ a temporary guard for the pro- 
tection of the county jail, or for the safe keeping of prisoners, 
the expenses of which shall be a county charge. 

Sec. 80. The sheriff shall receive all prisoners committed 
to jail, by any competent authority; and shall provide them 
with necessary food, clothing, and bedding, for which he shall 
be allowed a reasonable compensation, to be determined by 
the county commissioners, and, except as provided in the next 
section, paid out of the county treasury. 

Sec. 31. ‘Whenever a person is committed upon process in 
a civil action or proceeding, except when the people of this 
territory are a party thereto, the sheriff shall not be bound to 
receive such person unless security be given on the part of the 
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party at whose instance the process is issued, by a deposit of 
money to meet the expenses for him of necessary food, 
clothing, and bedding; or to detain such person any longer 
than these expenses are provided for. This section shall not 
apply, however, to cases where a party is committed as a pun- 
ishment for disobedience to the mandates, process, writs, or 
orders of the court. 

Sec. 82. A prisoner committed to the county jail for trial 
or examination, or‘upon conviction for a public offence, shall 
be actually confined in the jail until he is legally discharged ; 
and if he be permitted to go at large out of the jail, except by 
virtue of a legal order or process, it shall be an escape, and 
the sheriff, or jailor permitting it shall be deemed guilty of a 
misdemeanor, and may be fined in any sum not exceeding ten 
thousand dollars. 

Src. 88. <A sheriff who suffers the escape of a person ar- 
rested in a civil action, without the consent or connivance of 
the party in whose behalf the arrest or imprisonment was 
made, shall be liable as follows: First. When the arrest is 
upon an order to hold to bail, or upon a surrender in exonera- 
tion of bail before judgment, he shall be liable to the plaintiff 
as bail. Second. hen the arrest is on execution, or com- 
mitment to enforce the payment of money, he shall be liable 
for the amount expressed in the execution, or commitment. 
Third. When the arrest is on an execution or commitment 
other than to enforce the payment of money, he shall be liable 
for the actual damages sustained. Fourth. The sheriff, upon 
being sued for damages for an escape, may exhibit proofs in 
mitigation and exculpation. 

Src. 84. The sheriff shall be liable fora rescue of a person, 
arrested in a civil action, equally as for an escape: Provided, 
Ue may show circumstances in exculpation. 

Sec. 85. An action shall not, however, be maintained 
against the sheriff, for a rescue, or for an escape of a person ar- 
rested upon an execution or commitment, if after his rescue 
or escape, and before commencement of the action, the pris- 
oner return to the jail, or be retaken by the sheriff. 

Sec. 36. When a new sheriff is elected and has qualified, 
and given the security required by law, the county clerk shall 
give a certificate of that fact under his seal of office, upon the 
service of which on the former sheriff his powers shall cease, 
except as otherwise provided in this act. 

Sec. 87, Within three days after the service of the certif- 
cate upon the former sheriff, he shall deliver to his successor: 
First. The jail of the county, with its appurtenances, and the 
property of the county therein. Second. The prisoners then 
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confined in the county jail Third. The process, orders and 
other papers in his custody, authorizing or relating to the con- 
finement of the prisoners. Fourth. All process and orders for 
the arrest of a party, and all papers relating to the summoning 
of a grand or trial jury, which have not been fully executed. 
Fifth. All executions, attachments, and final process, except 
those which he has executed or has begun to execute, by the 
collection of money or a levy on property. 

Sec. 88. He shall also, at the same time, deliver to the 
new sheriff, a written transfer of the property, process, papers, 
and prisoners delivered, specifying the process or order b 
which each prisoner delivered was committed and detained. 
The new sheriff shall thereupon acknowledge, in writing, a du- 
plicate of the transfer, the receipt of the property, process, — 
papers, and persons therein specified. 

Sec. 89. Notwithstanding the election and qualification of 
a new sheriff, the former sheriff shall return all process and 
orders before and after judgment, which he has fully executed, 
and shall complete the execution of all final process which he 
has begun to execute, and the collection of all taxes put into 
a ae for collection previous to the expiration of his term 
of office. 

Sec. 40. If the former sheriff refuse or neglect to deliver 
to his successor the jail, process, papers, and prisoners in his 
charge, the new sheriff may, notwithstanding, take possession 
of the jail, and of the prisoners confined therein, and the 
probate court, or the probate judge, may, upon application, 
order the delivery of the process and papers. 


Sec. 41. The sheriff shall receive and keep in the county 
jail, any person who shall be committed thereto by process or 
order issued under the authority of the United States, until 
he be discharged according to law, as if he had been commit- 
ted under process issued under rhe authority of this territory, 
provided provision be made by the United States for the sup- 
port of such prisoner. : 


Sec, 42, A sheriff or jailor to whose custody a prisoner is 
committed, as provided in the last section, shall be answerable 
for his safe keeping, in the courts of the United-States, ac- 
cording to the laws thereof. 


Sec. 48. “When an officer finds, or has reason to apprehend, 
that resistance will be made to the execution of process, de- 
livered to him for service, he may command as many male 
inhabitants ashe may think proper, and any military com- 
pany or companies in the county, armed and equipped, to as- 
sist him in overcoming the resistance, and, if necessary, in 
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seizing, arresting and confining the resisters, their aiders and. 
abettors, to be punished accoring to law. 

Src. 44. Every able-bodid male person over the age of 
eighteen, and under the age of sixty, commanded by an officer 
to assist him in the execution of process, as provided in the 

receding section, who, without lawful cause, refuses or neg- 
ects to obey the command, may be fined by the court, upon 
proof thereof, in a sum not exceeding two hundred dollars. 

Src. 45. No direction or authority by a party or his attor- 
ney to a sheriff or to an under or deputy sheriff in respect to 
the execution of process, or return thereof, or to any act or 
omission relating thereto, shall be available to discharge or 
excuse the sheriff from a liability for neglect or misconduct, 
unless it be contained in a writing signed by the party to be 
charged or affected thereby, or his attorney. 

Src. 46. When the sheriff is committed to the custody of 
another sheriff, or of a coroner, under an execution or com- 
mitment for not paying over money received by him by virtue 
of his office, and remains committed for sixty days, his office 
shall be declared vacant. 

Src. 47. When the sheriff or other officeris legally re- 
quired to perform a service in behalf of the people of this 
territory, which is not chargeable to his county or a private 
person, his account therefor shall be audited by the territorial 
auditor, and shall be paid by¢he territorial treasurer. 

Src. 48. A sheriff or other ministerial officer shall be jus- 
tified in the execution of all process and orders, regular on 
their face and issued by competent authority, whatever may 
be the defect in the proceedings upon which they were issued. _ 

Src. 49. The officer executing a proces warrant or order | 
of any kind, shall be bound then and at all times subsequent, 
so long as he retains it, upon request, to show the same, with 
all papers attached, to any person interested therein. 

Szo. 50. The sheriff or deputy in attendance upon court 
shall act as the cricr thereof, to call the parties and witnesses 
and all other persons bound to appear at the court, and make 
proclamation of the opening and adjournment of the court, 
and of any other matter under its direction. 

Sro. 51. A sheriff, under or deputy sheriff, is prohibited, 
during his continuance in office, from acting or having a part- 
ner who acts as an attorney or counsellor. 

Sec. 52. Every sheriff shall be liable to the party injured, 
on his official bond, for neglect or mal-performance of any 
duty imposed upon him by law, 

Szo. 58. Every sheriff who is guilty of wilful negligence 
in the discharge of his duties, or who, in the execution or un- 
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der color of his office, is guilty of any oppression or extortion, 
shall, upon conviction thereof, be fined in a sum not exceeding 
five thousand dollars, and may be removed from office. 

Sec. 54. When the sheriff is a party to an action or special 
proceeding, the process and orders therein, which it would 
otherwise be the duty of the sheriff to execute, shall, except 
when otherwise provided by this act, be executed by the coro- 
ner of the county. 

Src. 55. In case of a vacancy in the office of sheriff, the 
process and the duties of sheriff shall devolve upon the coro- 
ner and be executed by him, until a new sheriff be appointed 
or elected and qualified, and has given security, to be approved 
as required by law. 

Sec. 56. Whenever a coroner acts as sheriff, he shall be in- 
vested with the powers, duties and responsibilities of the 
sheriff, and shall be entitled to the same fees for similiar 
services. . 

Sec. 57. Process and orders in an action or proceeding 
may be executed by a person residing in the county, desig- 
nated by the court, the judge thereof, or a probate judge, and 
denominated an elisor, in the following cases: First. “When 
the sheriff and coroner are both parties. Second. When 
either of these officers is a party, and the process or orders are 
against the other, for a disobedience of an order or process 
therein. Third. When either ef these officers is a party, and 
there is a vacancy in the office of the other; or when it shall 
be made to appear, by affidavit, to the satisfaction of the court 
in which tha suit or proceeding is pending, or the judge 
thereof, that either of the said officers, by reason of any bias, 
prejudice, or other cause, would not act promtly and 
impartially. 

Sec. 58. When process is delivered to an elisor, he shall 
execute in the same manner as the sheriff is required to exe- 
cute similar process in other cases. 

Sec. 59. the sheriff, on being arrested by a coroner, or 
if the sheriff, or coroner, on being arrested by an elisor, or if 
another person, on being arrested in action in which both the 
sheriff and coroner are plaintiffs, upon an order of arrest in a 
civil action, neglect to give bail, or make a deposit of money 
instead thereof, or if he be arrested on execution against his 
body, or ona warrant of attachment, he shall be confined in 
a house other than that of the sheriff, or the county jail, in the 
same manner as the sheriff is required to confine a prisoner 
in the county jail; the house in which he is thus conifined 
shall thereupon become for that purpose the county jail. 

Sec. 60. An elisor appointed to execute process and orders 
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in the cases mentioned in this act, shall be invested with the 
powers, duties, and responsibilities of the sheriff, in the exe- 
pees of the process, or orders, and in every matter incidental 
thereto. 


FEES. 


Sec. 61. For serving a summons and complaint, or any 
other process, by which action or proceeding is commenced, 
on every defendant, two dollars. For traveling in making 
such service, per mile, in going only, to be computed in all 
cases from the court house of the county, seventy-five cents: 
Provided, That it any two or more papers, required to be 
served in the same suit, at the same time, one mileage only 
shall be charged. For taking bond or undertaking, in any 
case in which he is authorized to take the same, two dollars. 
For copy of any writ, process, or other paper, when demanded, 
or required by law, for each folio, thirty cents. For serving 
every notice, rule, or order, one dollar. For serving a sub- 
_ pena, for each“witness summoned, fifty cents. For traveling, 
per mile, in serving each subpeena, or venire, in going only, 
but when two or more witnesses or jurors live in the same 
direction, traveling fees shall be charged only for the most 
distant, seventy-five cents. For serving an attachment on 
property, or levying an execution, or executing an order of 
arrest, or order for the delivery of personal property, and 
with traveling fees as on a summons, three dollars. For serving 
an attachment upon any ship, boat, or vessel, in proceedings to 
enforce any lien thereon, created by law, five dollars. For 
making and posting notices, and advertising property for sale, 
on execution or under any judgment or order of sale, not to in- 
clude the cost of publication in newspapers, three dollars. For 
commissions for receiving and paying over moneys on execu- 
tion or process, when land or personal property has been levied 
on, advertised or sold, on the first one thousand dollars, four 
per cent.; on all sims above that amount, two per cent. For 
commission for receiving and paying over money, on execution 
without levy, or when the land or goods levied on shall not be 
sold, three per cent. on the first one thousand dollars, and two 
per cent, on all overthat sum. The fees herein allowed for the 
levy of an execution, and for advertising, and for making or 
collecting the money on an execution, shall be collected from 
the defendant, by virtue of such execution, in the same manner 
- asthe sum therein directed to be made. For drawing and exe- 
cuting every sheriff’s deed, to be paid for by the grantee, who 
shall in addition pay for. the acknowledgments thereof, five dol- 
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lars. For serving a writ of possession or restitution putting any 
person entitled into possession of premises, and removing the 
occupant, five dollars. For travel in the service of any process 
not hereinbefore mentioned, for each mile necessarily traveled 
in going only, seventy-five cents. For attending, when required, 
on any court, in person or by deputy, for each day, to be paid 
out of the county treasury, six dollars For bringing up a 
person on habeas corpus to testify or answer in any court, or 
for examination as to the cause of his arrest and detention, 
or to give bail, two dollars. He shall alsobe allowed such 
further compensation for his trouble and expenses in taking 
possession of property under the attachment or execution, or 
other process, and of preserving the same, as the court from 
which the snit or order may issue, shall certify to be just and 
reasonable. For holding each inquest or trial of right of 
property, when required, to include all service in the matter, 
except mileage, five dollars. For attending on supreme court, 
either in person or by deputy, to be paid out of the territorial 
treasury as other claims, for each day, six dollars. For mak- 
ing every arrest in a criminal proceeding, three dollars. For 
serving each subpcena in eriminal proceedings, fifty cents. 
Eor executing every sentence of death, one hundred dollars. 
For summoning a grand jury of twenty-four, fifteen dollars. 
For summoning each trial jury of twelve persons, six dollars. 
For each additional juror, fifty cents. For service of any 
process in criminal cases, for each mile necessarily traveled, 
thirty cents, and the same mileage for taking prisoners before 
a magistrate as to prison. In serving subpoenas or venires in 
criminal cases, he shall receive mileage for the most distant 
only, when witnesses or jurors live in the same direction. 
For all service in justices’ courts, the same fees allowed to 
constables. 


COUNTY RECORDER AND AUDITOR. 


Src. 62. Recorder, style of, each county to haye. 
63. When to be kept open, suitable books to be kept, 
65. Recorder shall execute bonds and take oath of office. 
66. To be responsible foracts of deputy. 
63. Deputy to act in case of yacancy or absence. 
69. County commissioners to settle recorderg’ accounts. 
70. Duties of recorder defined. . 
TI. Separate books for different classes of instruments to be kept. 
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Sec. 73. One or more index to same book, how kept, ete. 
T4. Duty of recorder when papers are left for record. 
75. Indorsment on papers refering to book of record. 
76. Searches of record and certificate, 
77, Neglect of duties, penalty for. 
79. Transcripts from books and copies of papers certified by recorder. 
80. Books, maps, charts, etc., to be kept open for inspection. 
81. County commissioners to appoint to fill vacancy. 
82. Books, papers, etc., to be delivered to successor. 
83. Authority to take acknowledgment and proof of instruments, 
$ 84. When not bound to record instrament. 
85. Recorders ex-officio county auditors. 
86. Auditor shall keep account with treasurer and file receipt. 
87. Auditorshall examine and settle accounts against county. 
88. Orders to be numbered progressively and entered in book. 
89. When to make settlement with county treasurer. 


Src. 62. There shall be an office of recorder in each county 
of this territory, to be styled the recorder’s office, which shall 
be at the county seat of each county. 

Sec. 63. ‘Ehe office of recorder shall, in all the counties 
in this territory, be kept open for the transaction of business 
every day in the year, except Sundays, Christmas, New Years, 
and the Fourth of July, between the hours of nine and twelve 
in the forenoon, and one and four in the afternoon, 

Sec. 64. The recorder shall keep suitable and well bound 
books, wherein shall be recorded in a fair, large and legible 
hand, all instruments of writing authorized and required to be 
recorded. j 

Szo. 65. Before entering upon the duties of their offices, 
the recorders shall take the oath of office, as prescribed by 
law, and shall enter into bonds in the penal sum of not less 
than five, nor more than thirty thousand dollars, at the dis- 
cretion of the county commissioners of the respective counties, 
with two or more sureties, to be approved by said county 
commissioners, conditional for the faithful performance of 
their duties as recorders. 

Sec. 66. The bonds of the recorders of the different coun- 
ties of this territory shall be filed with the clerks of those 
counties respectively. 

Sec. 67. The recorder of each county may appoint a 
deputy, who shall hold his office during the pleasure of the 
recorder, Such appointment shall be in writing, filed and 
recorded in the office of the recorder; and the recorder so 
appointing him, and his sureties, shall be responsible for the 
faithful performance of his duties by such deputy. 

Sec. 68. In case of a vacancy in the office of recorder, or 
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his absence or inability to perform the duties of his office, the 
deputy shall poe the duties of recorder during the contin- 
uance of such vacancy, absence or inability. 

Sec. 69. It shall be the duty of the board of county com- 
missioners to audit and settle the accounts of the recorders 
of their respective counties, for books purchased for the use 
of their offices, and to allow such sums as may be just as rent 
for their offices, provided suitable rooms be not provided by 
the different counties. The recorders shall have the custody 
of, and shall safely keep and preserve all the books, records, 
maps and papers deposited in their offices. 

Sec. 70. Itshall be the duty of the recorders, upon the 
payment of their fees for the same, to record, or cause to be 
recorded, correctly, in large and strongly bound books, and 
in a fair, large and legible hand—First. All deeds, mortgages 
on real estate, releases of mortgages, powers of attorney to ` 
convey real estate, and leases for a longer period than one 
year, which shall have been proved or acknowledged according 
to law. Second. All certificates of marriage and marriage 
contracts. Third. All wills admitted to probate. Fourth. 
All official bonds required by law to be recorded in their 
offices. Fifth, Al notices of mechanics’ liens. Sixth. All 
transcripts of judgments which, by law, are made liens upon 
real estate. Seventh. All notices of attachments upon real 
estate. Eighth. All notices of the pendency of an action 
affecting real estate. Ninth. All instruments describing or 
relating to the separate property of married women. Tenth. 
All notices of pre-emption claims. 

Sec. 71. The several classes of instruments of writing 
mentioned in the several subdivisions of the preceding section 
shall be recorded in separate books. i 

Sec. 72, Every recorder shall keep in separate volumes— 
First. An index of deeds, labeled grantors, each page of 
which shall be divided into four columns, with heads to the 
respective columns, as follow: Names of grantors, names of 
grantees, date of deeds, where:recorded. Second. An index 
of deeds, labeled grantees, each page of which shall be di- 
‘vided into four columns, with heads to the respective columns, 
as follows: Names of grantees, names of grantors, date of 
deeds, when recorded. Third. An index of mortgages, 
labeled mortgagors, each page of which shall be divided into 
five columns, with heads to the respective columns, as follows: 
Names of mortgagors, names of mortgagees, date of mort- 
gages, where recorded, when discharged. “Fourth. An index 
of mortgages, labeled mortgagees, each page of which shall 
be divided into five columns, with heads to the respective col- 
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umns, as follows: Names of mortgagees, names of mortgagors, 
date of mortgages, where recorded, when discharged. Fifth. 
An index of releases of mortgages, labeled releases of mort- 

ges—mortgagors, each page of which shall be divided into 
six columns, with heads to the respective columns, as follows: 
Parties releasing, to whom releases are given, date of releases, 
where releases are recorded, date of mortgages released, 
where mortgages released are recorded. Sixth. An index of 
releases of mortgages, labeled releases of mortgages—mort- 
gagees, each page of which shall be divided into six columns, 
with heads to the respective columns, as follows: Parties 
whose mortgages are released, parties releasing, date of re- 
leases, when recorded, date of mortgages released, where 
mortgages released are recorded. Seventh. An index of 
powers of attorney, labeled powers of attorney, each page of 
which shall be divided into fiye columns, with heads to the 
respective columns, as follows: Names of parties executing 
the powers, to whom powers are executed, date of powers, 
date of recording, where powers are recorded. Highth. An 
index of leases; labeled lessors, each page of which shall be 
divided into four columns, with heads to the respective 
columns, as follows: Names of lessors, names of lessees, date 
of leases, when and where recorded. Ninth. An index of 
leases, labeled lessees, each page of which shall be divided 
into four respective columns, as follows: Names of lessees, 
names of lessors, date of leases, when and where recorded. 
Tenth. An index of marriage -certificates, labeled marriage 
certificates—men, each page of which shall be divided into 
six columns, with heads to the respective columns, as follows: 
Men married, to whom married, when married, by whom mar- 
ried, where married, where certificates are recorded. Eleventh. 
An index of marriage certificates, labeled marriage certifi- 
eates—ivomen, each page of which shall be divided into six 
columns, with heads to the respective columns, as follows: 
‘Women married (under this head placing the names of ‘the 
women), to whom married, when married, by whom married, 
where married, where certificates are recorded. Twelfth. An 
index of assignments of mortgages and leases, labeled assign- 
ments of mortgages and leases—assignors, each page of which 
shall be divided into five columns, with heads to the re- 
spective columns, as follows: -Assignors, assignees, instru- 
ments assigned, date of assignment, when and where recorded. 
Thirteenth. An index of assignments of mortgages and leases, 
- labeled assignments of mortgages and leases—assignees, each 
page of which shall be divided into five columns, with heads 
to the respective columns, as follows: Assignees, assignors, 
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instruments assigned, date of assignments, when and where 
recorded. Fourteenth. An index of wills, labeled wills, each 
page of which shall be divided into four columns, with heads 
to the respective columns, as follows: Names of testators, 
date of wills, date of probate, when and where recorded. 
Fifteenth. An index of official bonds, labeled official bonds, 
with each page divided into five columns, «vith heads to the 
respective columns, as follows: Names of officers, names of 
offices, date of bonds, amount of the bonds, when and where 
recorded. Sixteenth. An index of notices of mechanics’ liens, 
labeled mechanics’ liens, with each page divided into three 
columns, with heads to the respective columns, as follows: 
Parties claiming liens, against whom claimed, notices when 
and where recorded. Seventeenth. An index to transcripts 
of judgments, labeled transcripts of judgments, with each 
page divided into seven colunins, with heads to the-respective 
columns, as follows: Judgment debtors, judgment creditors, 
amount of judgments, where recorded, when recorded, when 
transeript filed, when judgment satisfied. Eighteenth. An 
index of attachments, labeled attachments, with each page 
divided into five columns, with heads to the respective col- 
umns, as follows: Parties against whom attachments are 
issued, parties issuing attachments, notices of attachments, 
when recorded, where recorded, when attachments discharged, 
Nineteenth. An index of notices of the pendency of actions, 
labeled notices of actions, with each page divided into three 
columns, with heads to the respective columns, as follows: 
Parties to the actions, notices when recorded, where re- 
corded. Twentieth. An index of*the separate property of 
married women, labeled separate property of married women, 
with each page divided into five columns, with heads to the 
respective columns, as follows: Names of married women, 
names of their husbands, nature of instruments recorded, 
when recorded, where recorded. Twenty-first. An index of 
pre-emption claims, Jabeled pre-emption claims, with each 
page divided into four columns, with heads to the respective 
columns, as follows: Claimants, notices when received, date 
of notices, when and where recorded. 

Bec. 78. But the recorder may, in his discretion, keep in 
the same volume, any two or more of the indexes mentioned 
in section seventy-two of this act: Provided, The several in- 
dexes be kept distinct from each other, and the volume be dis- 
tinctly marked, on the outside, in such way as to show all the 
indexes kept therein. The names of the parties in the first 
column of the several indexes, shall be arranged in alphabeti- 
eal order; and when a conveyance is executed by a sheriff, 
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the name of the sheriff, and the party charged in the execu- 
tion, shall both be inserted in the index; and when an instru- 
ment is recorded, to which an executor or administrator, or 
trustee, is a party, the name of such executor, administrator, 
or trustee, together with the name of the testator or intestate, 
pay for whom the trustis held, shall þe inserted in the 
index, 

Src. 74. When any instrument, paper, or notice, author- 
ized by law to be recorded, shall be deposited in the recorder’s 
office for record, the recorder, or his deputy, shall endorse 
upon the same, the time when it was received, noting the 
year, month, day, hour and minute, of its reception, and shall 
record the same, or cause the same to be recorded, without 
delay, together with the acknowledgements, proofs, and cer- 
tificates, written over or under the same, with the plats, sur- 
veys, schedules, and other papers thereto annexed, in the 
order and as of the time when the same was delivered for a 
récord, in a fair and a large and legible hand, and shall note 
at the foot of the record, the year, month, day, hour, and 
minute, of its‘teception, and the name of the person at whose 
request it was recorded. : 

Sec. 75. The recorder shall endorse upon each instrument, 
paper, and notice, the book, and page or pages of the book, in ~ 
which itis recorded, and the year, month, day, hour, and 
minute, when received; and after the same is recorded, shall 
deliver it, upon request, to the party leaving the same for 
record, or to his order. 

Src. 76. It shall be the duty of recorders, upon the appt- 
cation of any person, and upon the payment or tender of the 
legal fees therefor, to make searches for conveyances, mort- 

. gages, and all other instruments, papers, or notices, recorded or 

_ filed in their respective offices, and to furnish a certificate 
thereof, stating the names of the parties to such-instruments, 

papers and notices, the dates thereof, the year, month, day, 

hour and minute they were recorded or filed, the extent to 

which they affect the property to which they relate, and the 

_ books, and page or pages, where they are recorded. 

Sro. 77. If any recorder to whom any instrument proved 
or acknowledged according to law, or any paper or notice 
which may by law be recorded, shall be delivered for record, 
shall—First. Neglect or refuse to record such instrument, 
paper or notice, within a reasonable time after receiving the 
same; or, Second. Record any instrument, papers, or no~ 

tices, writing, in any other manner than is hereinbefore direc- 
ted: or if any recorder—HFirst. Neglect or refuse to keep in 
his office such indexes as are required by this act, or to make 
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the proper entries therein; or, Second. Neglect or refuse to 
make the searehes and give the certificates required by this 
act, or if such searches or certificates be incomplete and de- 
fective in any important particular affecting the property in 
respect to whith the search is requested, he shall be liable to 
the party aggrieved for double the amount of the damages 
which may be occasioned by such neglect or refusal, or by 
such incompleteness or defect in the searches and certificate, 
and an action may be brought on his official bond by the party 
aggrieved. i 

Sec. 78. If any recorder shall wilfully neglect or refuse to 
perform any of the duties required of him by this act, or shall 
wilfully perform them in any other manner than is required 
by law, shall be deemed guilty of a misdemeanor in office, 
and on conviction thereof in any court of competent jurisdic- 
tion, may be punished by a fine in a sum not exceeding one 
thousand dollars, or by imprisonment for a period not exceed- 
ing six months, or by both such fine and imprisonment. If 
the recorder shall alter, change or obliterate any records 
deposited in his office, or insert any new matter therein, he 
shall be liable on his official bond to the party aggrieved, for 
double the amount of the damages which may be occasioned 
by such neglect, refusal, or alteration. 


Sec. 79. Copies of papers duly filed in the recorder’s 
office, and transcripts from the books of records kept therein, 
certified by the recorder to be full, true and correct copies or 
transcripts, shall be received in all courts, and in all actions 
and proceedings, with the like effect as the original instru- 
ments, papers and notices recorded or filed could Be produced. 


Src. 80. All books of record, and all indices in the récor- 
der’s office, and all maps, charts, surveys, and other papers, on 
file therein, shall, during all office hours, be open for the in- 
spection of any person who may desire to inspect them, and 
may be inspected without charge, and the recorder shall ar- 
range the books of record and indexes, in his office, in such 
suitable places as to facilitate their inspection. 

Sec, 81. Whenever the office of recorder, in any of the 
counties of this territory, shall become vacant by death, re- 
moval out of the county, resignation, neglect to give bonds, 
or for any other cause, the board of county commissioners 
shall appoint some suitable person, possessing the qualifica- 
tions of an elector, to fillsuch vacancy; and the person so ap- 
pointed shall give bond and take the oath, in like manner as 
required of county recorders in the sixty-fifth section of this 
act, and shall hold his office until his snecessor is chosen and 
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qualified. Such successor shall be chosen at the next annual 
election. 

Ssc. 82. All county recorders, on going out of office, shall 
deliver to their successors, all books, papers, documents, maps, 
records, stationery and furniture, belonging to their respective 
offices, and in case of the death of any county recorder, his 
legal representatives shall in like manner deliver all books, 
papers, documents, maps, records, stationery and furniture, 
that shall come into his or their possession, belonging to the 
recorder’s office. 

Src. 83. The county recorders are hereby authorized and 

empowered to take within their respective counties, the ac- 
knowledgment and proof of all instruments and papers which 
may be by law required. 
_ Sec. 84, The recorder shall not be bound to record any 
instrument, or file any paper or notice, or furnish any copies, 
or to render any service connected with the office, until his 
fees for the same, as prescribed by law, are paid or tendered. 

Sec. 85. The recorders of the several counties of this ter- 
ritory shall be ex-officio county auditors of their respective 
counties, until otherwise provided by law. 

Sec. 86. The county auditor of each county shall keep an 
account current with the treasurer of his county ; and when 
any person shall deposit with the auditor any receipt given by 
the treasurer for any money paid into the treasury, the auditor 
shall file each receipt in his office, and shall charge the treasurer 
with the amount thereof. i 

Seo. 87. All accounts, debts and demands justly chargeable 
against any county, and which are not directed by law to be 
settled and allowed by some other person or tribunal, shall be 
examined and settled by the auditor of such county; and for 
all such just demands against such county, the amount of 
which is fixed by law, the county auditor shall issue orders on 
the treasurer of such county, payable to the several persons 
entitled thereto. 

Sec. 88. All orders issued by auditors, during the year, 
commencing with the first day of January in each year, shall 
be numbered progressively ; and the number, date and amount 
of each, and the name of the person to whom payable, and 
the purpose for which it was drawn shall, at the time of issuing 
the same, be entered in a book, to be kept by the auditor for 
that purpose. 

Sze. 89. The auditor shall make settlements with the county 
treasurer, at the time and in the manner preseribed by law, for 


all moneys received and disbursed by said treasurer, by virtue 
of his office. . ; 


494 COUNTY OFFICERS, 


` 


FEES. 


Sec. 90. For recording any instrument, paper or notice 
when required, for each folio, thirty cents. For copies of any 
record or paper, per folio, thirty cents. For filing or receiving 
every instrument for record, and making the necessary entries 
therein, twenty-five cents. For making, in the several indexes 
required, all the entries required, all of thefiling and recording 
any instrument, paper or notice, for every such instrument, 
paper or notice, twenty-five cents. For every certificate under 
seal, to copies of papers or records in his office, when required, 

‘one dollar. For every entry of discharge of mortgage, on 
margin of record, fifty cents. For searching records and files 
of each year, in his office, when required, fifty cents. For 
abstract or certificate of title, when required, for each convey- 
ance or incumbrance certified, one dollar. For recording 
every town plat, for every course, fifty cents. For figuring 
and lettering plats and maps, per folio, one dollar. For taking 
and writing acknowledgments, including seal, for each signa- 
ture, one dollar. For tiling and entering a minute of certifi- 
cate of sheriff’s sale, fifty cents. For fling and entering a 
minute of certificate of tax sale, fifty cents. For recording 
marriage certificate, one dollar. For filing and keeping each 

aper, not required to be recorded, and endorsing the same, 
if required, fifty cents. For recording proceedings ofthe board 
of county commissioners, per folio, thirty cents. For making 
duplicate of taxes, or copies thereof required, per folio, thirty 
cents. For filing treasurer's receipts and issuing licenses, to 
he Soe by the party, fifty cents. For attending each regular 
and special term of the county commissioners’ court, per diem, 
six dollars. For every certiticate of election issued by order 
of hoard of county commissioners, to be paid by the party 
entitled to the same, one dollar. For making exhibit of ex- 

enditures, for past year, per folio, forty cents. Foreach order 
or view of road, twenty-five cents. For taking bonds of 
county officers and all other persons required by the board or 
by law to give bonds, each, two dollars. For taking oaths of 
county officers and other persons, and certifying the same, one 
dollar. For administering an oath, twenty-five cents. For 
each bond executed by the county commissioners for the pur- 
chase of property, or other purposes, three dollars. For each 
deed executed by the county commissioners, three dollars. 
For settlements of his accounts, or of any other county officer, 
two dollars. For each order drawn on county treasurer, 
twenty-five cents. For reading and entering remonstrance 
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against view of roads, or petition for damages, each, to be 
paid by the party remonstrating, two dollars. For entering 
appointments, each, fifty cents. For entering and reading re- 
port of road overseers, fifty cents. For notifying the county 
commissioners to attend at the opening of the poll books of 
any election, each, fifty cents. For certified copy of proceed- 
ings of county commissioners, or part thereof, per folio, to be 
paid by the party requiring such copy, thirty cents. For 
making final settlement of any account with the county, for 
each folio, thirty cents. For recording quartz claims, two 


dollars. For each poll book delivered to sheriff or judges of 
election, one dollar. 


DUTIES OF CLERK OF DISTRICT COURT. 


Sec. 91. District.clerk to attend personally. 
92. Dues of county clerks. 
93. Shall take oath of office and give bond. 
94. May appoint deputies in writing, powers of. 
95. May require bonds of deputies. 
96. Process shall be issued in name of clerk, shall attend probate court. 
98. Office to be kept at county seat. 
99. Shall issue writs and process, keep dockets of courts, etc. 
100, Shall be liable for wrongfal act or omission. 
101. Fine for wilfally neglecting duty of office. 
102. No clerk or deputy to act as attorney. 


Sec. 91. The clerk of the district court shall in person 
attend each tetm of the district court held in his county, and 
shall perform all the duties prescribed in section ninety-nine 
of this act, so far asthe same are not inconsistent with the 
duties of his office, and shall be subject to the same penalties 
asthe county clerk,. for any act of omission or commission, 
as prescribed in section one hundred and one of this act. 

Sec. 92. The county clerk of each county in this territory 
shall be clerk of the probate court of his county. 

Szo. 98. Each county clerk shall take the oath of office, 
and give bond to the territory of Idaho in the form prescribed 
by law, conditioned for the faithful performance of the duties 
of his office. The penalty of the bond to be given by each 
_ county clerk, shall be in any sum not exceeding ten thousand 

dollars, prescribed by the county commissioners of their 
respective counties. 
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Sec. 94. Each county clerk may appoint one or more dep- 
uties, who shall have the same powers, in all respects, as their 
principal. The appointment shall be in writing, and signed 
by the county ¢lerk, and shall be filed in the office of the re- 
corder of the county. He may revoke the appointment of 
any deputy at will, by writing, tiled in the same office. Each 
deputy, before entering upon his duties, shall take the oath of 
office, which shall be endorsed on his appointment. 

Sec. 95. The county clerk may take from each of his dep- 
uties, 2 bond with sureties, for the faithful performance of his 
duties; but the-clerk and the sureties on his official bond shall 
be liable for all the official acts of each deputy. 

Sec. 96. All process issued by any deputy clerk, shall be 
issued in the name of the principal. 


Sec. 97. The county clerk shall, either in person or by 
deputy, attend each term of the probate court held in his 
county. 


Sec. 98. The county clerk shall keep his office at the 
county seat of his county, and shall take charge of and safely 
keep, or ee es of according to law, all books, papers and 
records, which may be filed or deposited in his office. 


Src. 99. He shall issue all writs and process required to be 
issued from any court of which he is clerk; he shall enter, 
under the direction of the court, all orders, Judgments and 
decrees proper to be entered; and shall keep, in each of said 
courts, a docket in which shall be entered the title of each cause, 
with the date of its commencement, a memorandum of every 
subsequent proceeding in said cause, with the date thereof, 
and a list of all the fees charged in the cause, and shall keep 
such other books of record as may be required by law, or by 
the rules of the court. 


Sec. 100. For any wrongful act, or any omission to per- 
form any duty imposed on him by law, the clerk shall be liable 
on his hond to any person injured. 


Sec. 101. Ifany clerk shall knowingly and wilfully do an 
act contrary to the duties of his office, or shall knowingly an 
wilfully failto perform any act or duty required of him by 
law, he shall be deemed guilty of a misdemeanor, and on. con- 
viction, shall be fined in any sum not exceeding two thousand 
dollars, and may be removed from office. 

Src. 102. No clerk or deputy clerk, shall be permitted to 
practice as an attorney or counsellor at law, in any action or 
proceeding in any court whatever; for violating the provisions 
of this section, he shall be deemed guilty of a misdemeanor. 
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FEES OF CLERK OF SUPREME COURT. - 


Sxc. 103. For filing each transcript of record from an in- 
ferior court, four dollars. For entering any motion, rule, or 
order, two dollars. For entering judgment, for first folio, two 
dollars; for each subsequent folio, one dollar. For each cer- 
tificate given at request, and on seal, two dollars. For copy 
of record, or opinion of court, or other papers, for each folio, 
thirty cents. Hor entering each cause on calender, and making 
copy for bar, one dollar. For every remittitur or mandate, 
for each folio, thirty cents. For searching records or files in 
his office (but no charge shallbe made to suitors or attorneys), 
for each year searched, one dollar. Filing each paper, fifty 
cents. For certificate of admission as attorney or counsellor, 
and seal, ten dollars. For administering oath or affirmation, 
and copying the same, one dollar. For taking and writing 
out acknowledgment of deeds, or other instrument, for each 
signature, including seal, one dollar. For recording opinion 
of court, each-folio, thirty cents. For issuing any process of 
court, including seal, two dollars. 


FEES OF CLERK OF DISTRICT COURT, 


Sec. 104. For entering each suit on the clerk’sregister of ac- 
tions, and making the necessary entries therein, during the 
progress of the trial, for each folio, thirty cents. For issuing 
every writ or process, under seal, one dollar. For issuing 
subpeena for each witness, twenty-five cents. For filing each 
paper, twenty-five cents. For entering every motion, rule, 
order, or default, fifty cents. For entermg every discontinu- 
ance, dismissal or nonsuit, fifty cents. For entering every 
cause on the calendar, and making a copy thereof for the bar, 
for each term of the court, one dollar. For calling and swear- 
ing every jury, one dollar. For receiving and entering each 
verdict of ajury, one dollar. For entering every final judg- 
ment, for the first folio, one dollar and fifty cents; for each 
subsequent folio, thirty cents. For filing judgment roll, forty 
cents. For entering proceeding, record or paper, for each 
folio, thirty cents. For every certificate, under seal, one dol- 
lar. For searching the files of each year in his office (but not 
to charge suitors or attorneys), one dollar. For issuing every 
commission to take testimony, one dollar. For taking down 
testimony of witnesses during trial, for each folio, thirty cents. 
For issuing every execution or other final process, one dollar. 
For issuing every decree or order of sale of mortgaged pro- 
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perty, one dollar. For issuing writ of injunction or attach- 
ment, one dollar. For entering judgment by confession, the 
same fees asin other cases of entering judgment. For re- 
ceiving and filing every remitter from supreme court and ac- 
companying papers, one dollar. For taking each bond re- 
quired by law, one dollar. For taking justification thereto, 
one dollar. Foracknowledgment of deed or other instrument, 
including all writing and the seal, for each name thereto, one 
dollar. When the court is sitting as a court of criminal juris- 
diction, he shall receive for the trial of each issue, where the 
charge is felony, five dollars; for the trial of each issue, where 
the charge is misdemeanor, three dollars. Heshallreceive no 
other fee for any service whatever in a criminal action or pro- 
ceeding, except for copies of papers, for each folio, thirty 
cents. 


FEES OF THE COUNTY CLERK. 


Sec. 105. For filing all the papers sent on appeal from 
justice’s court, in each cause, one dollar and fifty cents. For 
all other services, the same fees as are allowed in the district 
court for similar services. . 


FEES OF THE CLERK OF PROBATE COURT. 


Sec. 106. For issuing letters testamentary or of adminis- 
tration, one dollar. For certificate of appointing appraisers or 
guardians, one dollar. For writing and posting notices, when 
required, for each copy, one dollar. For notice given by pub- 
lication, in addition to the cost of publication, one dollar. 
For recording wills, per folio, thirty cents. For all other ser- 
vices, the same as are allowed the clerks of the district court 
for similar services. 


COUNTY TREASURER. 


Sec. 107. County treasurer, term of office. 
108. Bonds, amount of and conditions of. 
109. Oath to be endorsed on his certificate of office. 
410. County commissioners to fill vacancy. 
Ill. Office to be kept at county seat. 
112. Treasurer shall receive and disburse all moneys on warrant of county 
auditor. 
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Sec. 113. Treasurer shall receipt to person paying into treasury. 

114. Books, accounts, ete., of treasurer to be subject to inspection of county 
commissioners. 

115. When order drawn by auditor, etc., when not paid. 

117. Notice to be given by treasurer when orders will be paid. 

118. Duty of treasurer when interest is paid on order. 

119. Priority of warrants or orders. re 

120. When warrant drawn on county treasurer not reccivable for tax. 

121. When treasurer shall deposit orders and warrants with auditor. 

122, When county commissioners may remove. 

123. Successor to receive moneys, books, etc., of former treasurer. 

124. Trevsurer to settle annually with auditor. 

125, Office, when to be kept open. 

126. Duties of treasurer and collector, in settlement with territorial treasurer: 
oath required, ete. 

127. County treasurer may appoint in writing, deputies, power of. 

128, May require bond from deputies, official acts to be in name of principal. 

129. Compensation for recciving and disbursing moneys. 


Sec. 107. The county treasurer shall hold his office for 
the term of two years, from the time of entering upon the 
duties of his office, and until his successor is chosen and 
qualified. 

Sec. 108. Each county treasurer, before entering upon 
the duties of his office, shall enter into bond, with two or 
more sufficient freehold sureties, to the acceptance of the 
board of county commissioners of his proper county, in a 
penalty of double the probable amount of money that may 
at any time come to his hands, as such treasurer, with con- 
dition for the paying over all moneys according to law, 
which shall come into his hands for territorial, county or 
other purposes, and that he will faithfully and promptly dis- 
‘charge all the duties of his said office that are now or may 
hereafter be enjoined on him by law. : 


Src. 109. He shall likewise take the oath prescribed by 
law, to be indorsed on his certificate of election, before enter- 
ing on the duties of his office. 


Sec. 110. Whenever the office of county treasurer shall 
becomevacant by death, removal out of the county, resignation, 
neglect to give bond, or from any other cause, the board of 
commisioners shall forthwith convene and appoint some sult- 
able person to fill such vacancy; and the person so appointed 
shall give bond and take the oath, in the like manner as re- 
quired of county treasurers in the one hundred and eighth 
. section of this act, and shall hold his office-until the expiration 
of the term for which his predecessor was elected or appointed, 
and until his successor is chosen and qualified. 
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Sec. 111. Each county treasurer shall keep his office at the 
seat of justice for his county, and shall keep a fair and accu- 
rate account of all money by him received, showing the 
amount thereof, the time when, from whom, and on what 
account received; also, of all disbursements by him made, 
showing the amount thereof, the time when, to whom, and 
on what account paid; and he shall so arrange his books that 
the amount received and paid on account of separate and dis- 
tinct funds, or specifle appropriations, shall be exhibited in 
separate and distinct accounts, as well as that the whole re- 
ceipts and expehditures shall be shown by one general or cash 
account; but no money received for taxes, charged on the 
duplicate of the current year, shall be by the treasurer entered 
on his account with the county, until he shall have made his 
annual settlement therefor with the county auditor. ; 

Sec. 112. Tt shall be the duty of the county treasurer to 
receive all moneys due and accruing to the county, or which 
are required by law to be paid to him or into the county treas- 
ury, and to pay and disburse the same, on the warrant of the 
county auditor, founded on orders made by the board of 
county commissioners. 

Sec. 118. When any money shall be paid to the county 
treasurer (except such as shall have been paid on account of 
taxes, charged on the duplicate), he shall give to persons 

aying the same a receipt therefor; which receipt such person 
shall forthwith deposit with the county auditor, who shall 
charge the treasurer therewith, and give the person paying 
the same a quietus. 

Sec. 114. The books, accounts and vouchers of the county 
treasurer shall at all times be subject to the inspection and 
examination of the county commissioners, and it is hereby 
made their duty to make such examination and count the 
money on hand at least once each year. 

Sec. 115. The county treasurer, when an order drawn on 
him, as such treasurer, by the auditor of his county, is pre- 
sented for payment, shall, if there be money in the treasury 
for that purpose, redeem the same, and shall write on the face 
of such order, “redeemed,” the date of redemption, and shall 
sign his name thereto. 

Sec. 116. When any order or warrant shall be presented 
to the county treasurer for payment, and the same is not paid 
for want of funds, the treasurer shall indorse thereon, “not 
paid for want of funds,” annexing the date of presentation 
and signing his name thereto; and from that time till re- 
deemed, said order or warrant shall bear ten per cent. per 
annum. 
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Sec. IIT, So soon as there shall be sufficient funds in the 
treasury of the county to redeem the orders or warrants 
drawing interest, the county treasurer shall give notice in 
some newspaper in his county, or, if no newspaper be printed 
in his county, then by written or printed notices, posted upon 
the court house door, stating therein that -he is ready to re- 
deem said orders or warrants; and from the date of such 
notice, said orders or warrants shall cease to bear interest. 

Sec. 118. When the county treasurer shall redeem any 
order on which interest is due, he shall note on the order or 
warrant the amount of interest paid thereon, and ‘shall enter 
on his account the amount of such interest, distinct from the 
principal. 

Src. 119. Orders or warrants drawn on the county treasury 
and properly attested, shall be entitled to preference as to pay- 
ment out of moneys in the treasury, properly applicable to 
such order, according to the priority of time in which the 
same may have been presented. The time of presenting such 
order shall be noted by the treasurer, and upon the receipt 
of moneys into the county treasury, not otherwise appro- 
priated, it shall be the duty of the treasurer to set apart the 
same, or so much thereof as may be necessary, for the pay- 
ment of such order or warrant. Should such order or war- 
rant not be re-presented for payment within sixty days from 
the time of the notice required in the one hundred and sev- 
enteenth section of this act, the fund set aside tor the payment 
of the same, shall be by the treasurer applied to the redemp- 
tion of unpaid warrants next in order of registry: Provided, 
That the board of county commissioners may, on the appli- 
cation and presentation of warrants properly indorsed, which 
shall once have been advertised, pass an order directing the 
county to redeem and cancel such warrants out of any money 
in the treasury, not otherwise appropriated. os 

Szoc. 120. No order or warrant drawn on the county treas- 
urer, and payable out of the county revenue, shall be received 
in payment of county tax, or dues, except from the person in 
whose favor it was drawn, but shall be subject to redemption 
only in the order in which it stands registered or noted in the 
treasurer’s book. 

Src. 121. The county treasurer shall, on the first Mondays 
of in each year, deposit with the county auditor all 
orders and warrants by him redeemed, and take the auditor’s 


receipt therefor. 

Sc. 122. Whenever suit shall have been commenced 
against any delinquent county treasurer, the board of county 
commissioners may, in their discretion, remove such treasurer 
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from office, and appoint some person to fill the vacancy thereby 
created, as hereinbefore directed. 

Sec. 123. Each county treasurer, on going out of office, 
shall deliver to his successor in office, all the public money, 
books, accounts, papers, and documents, in his possession 5 
and in case of the death of any county treasurer, his legal 
representatives shall in like manner, deliver up all such 
moneys, books, accounts, papers, and documents, as shall 
come into their possession: Provided, however, No percentage 
shall be allowed to the treasurer on any money by him re- 
ceived from his predecessor in office, or from the legal repre- 
sentatives of such predecessor. 

Sec. 124. Every county treasurer shall make a full settle- 
ment of all his accounts with the county auditor, annually, 
between the second and third Monday of in the pre- 
sence of the board of county commissioners, who shall have 
a supervisory control of such settlement, said settlement to be 
governed in the manner prescribed by law, and said treasurer 
shall be credited with all sums paid for printing and pub- 
lishing notices required to be given by him in the course of 
his official duties, and with all sums paid by him for blank 
books, stationery,"and office furniture, to bè paid on the order 
of the county auditor. : 

Sec. 125. The treasurer shall keep his office open for the 
transaction of business, from ten o'clock A.M. until four 
o'clock P. M., of every day in the year, Sunday excepted. 

Sec. 126. It shall be the duty of each collector or county 
treasurer, and they are hereby required to make oath to the 
territorial treasurer when making their annual settlement, as 
required by law, that the money paid over by them into the 
territorial treasury at such settlement, whether coin, terri- ` 
torial, or county warrants, is of the same denomination as 
that received by them in the discharge of their official duties, 
and that in no case where gold dust or coin has been received 
by them for taxes, or otherwise, has the money thus received, 
been converted into or used for the purchase of county or ter- 
ritorial bonds or warrants, or United States legal tender notes: 
Provided, That it shall be the duty of collectors of taxes to 
furnish to the parties paying the same, in every case, a receipt 
specifying the kind of money in which payments has been 
made, whether gold and silver, or territorial or county scrip, 
or warrants, and to file such receipts in duplicate, in the office 
of the clerk of the county, for three months after the first of 
January in each fiscal year, after which time they shall be filed 
in the office of the territoral auditor. 

Sec. 127. The county treasurer of each of the several 
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counties of this territory may appoint one or more deputies, 
who shall have the same power in all respects as their princi- 
pal. The appointment shall bein writing, signed by said 
treasurer, and shall be filed in the office of the recorder of his 
county. He may revoke the appointment of any deputy at 
will, by writing filed in the same office. Each deputy, before 
entering upon his duties, shall take the oath of office, which 
shall be indorsed on his appointment. 

Sec. 128. The said treasurer may take from each of his de- 
puties a bond, with sureties, for the faithful performance of his 
duties; which bond shall innure as well to the benefit of the 
sureties of the treasurer as to the treasurer. But the county 
treasurer and his sureties on his official bond shall be liable 
for all the official acts of his deputy or deputiés. 

Src. 129. All officiall acts of any deputy county treasurer 
shall be in the name of the principal. 

Src. 180. The county treasurer shall be allowed, on all 
moneys received and disbursed by him, three per cent. on the 
first thirty thousand dollars; two per cent. on all over thirty 
thousand dolfars and under one hundred thousand dollars, and. 
one per cent. on all over one hundred thousand dollars: Pro- 
vided, Nothing in this act shall be construed so as to allow any 
officer a per centage on both receiving and disbursing. 


* 
a 


DUTIES OF CORONER. 


Sec. 131. Coroner, duties of. 

132. When to act as sheriff. 

133. Powers, when acting as sheriff. 

134. Coroner shall summon jury in cases of murder, suicide, etc. 

185. Forfeit for non-attendance as juror. 

136. Jury to inquire into cause of death of, etc. 

137. Subpoenas may be issued, surgeon may be summoned. 

188. Witness may be compelled to attend. 

139. Jury shall render verdict and certificate in writing. 

140. Testimony of witnesses io be reduced to writing. ‘ 

14]. When offender is arrested before inquisition filed, coroner shall deliver 
same to magistrate trying case. 

142. Coroner may issue warrant for apprehending criminal. 

148. Form of coroner's warrant, may be served in other county. 

145. Duty of coroner after Inquest upon dead body. 

146. Delivery of money to county treasury. 

147, When money demanded within six yenrs. 


las 
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Sec. 148. County commissioners shall require written statement of coroner, etc. 
149. Justice of the peace may act as coroner, fees of. 
151. When no one takes charge of body, etc. 


Sec. 181. Every person who may be chosen coroner of any 
county, shall, before he enter upon the discharge of the 
duties of his office, take the oath of office prescribed by law, 
and give bond in such sum as the county commissioners of 
his county may require. 

Sec. 182. The coroner shall perform the duties of sheriff 
in all cases where the sheriff is interested, or otherwise in- 
capacitated from serving; and also in cases of vacancy by 
death, resignation or otherwise, in the office of sheriff, the 
coroner shall discharge the duties of such office until a sheriff 
is elected and qualitied. 

Sec. 188. Whenever the coroner acts as sheriff, he shall 
possess the powers and perform all the duties of sheriff, and 
shall be liable on his official bonds, in like manner as a sheri? 
would be, and shall be enitled to the same fees as are allowed 
by law to the sheriff for similar services. 

Sec. 184. When a coroner has been informed that a per- 
son has been killed, or has committed suicide, or has suddenly 
died, under such circumstances as to afford a reasonable ground 
to suspect that his death has been occasioned by the act of 
another, by criminal means, he shall go to the place where the 
body is and forthwith summon not less than nine, nor more 
than fifteen persons, qualified by law to serve as jurors, to ap- 
pear before him forthwith, at the place where the body of the 
deceased is, to inquire into the cause of his death. 

Sec. 185. Every person summoned as a juror, who shall 
fail to appear, without having a reasonable excuse, shall forfeit 
any sum not exceeding one hundred dollars—to be recovered 
by the coroner, in the name of the people of the territory, be- 
fore any justice of the peace in the proper township; and, 
when collected, to be paid over to the county treasurer, for the 
use of the county. 


Sec. 186. When six or more of the jurors attend, they 
shall be sworn by the coroner to inquire who the person was, 
and when and where, and by what means he came to his death, 

-and into the circumstances attending his death, and to render 
a true verdict thereon, according to the evidence afforded them 
or arising from the inspection of the body. 

Src. 187. The coroner may issue subpcenas for witnesses, 
returnable forthwith or at such time and place as he may ap- 
point, which may be served by any competent person, He 
must summon and examine as witnesses every person who, in 
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his opinion or that of any of the jury, has any knowledge of 
the fact; and he may summon a surgeon or physician to in- 
spect the body and give a professional opinion as to the cause 
of the death. 

Sec. 138. A. witness served with a subpæœna may be com- 
pelled to attend and testify, or punished bythe coroner for 
disobedience, in like manner as upon a subpena issued by a 
justice of the peace, 

Sec. 189. After inspecting the body and hearing the testi- 
mony, the jury shall render their verdict, and certify the same 
by an inquisition in writing, signed by them, and setting forth 
who the person killed is, and when, where and by what means 
he came to his death, and if he was killed or his death occa- 
sioned by the act of another, by criminal means, who is guilty 
thereof. 

Sec. 140. The-testimony of the witnesses examined before 
the coroner’s jury shall be reduced to writing by the coroner, 
or under his direction, and shall be forthwith filed by him, 
with the inquisition, in the office of the clerk of the district 
court of the county. 

Src. 141. If, however, the person charged with the com- 
mission of the offence be arrested before the inquisition can 
be filed, the coroner shall deliver the same, with the testimony 
taken, to the magistrate before whom such person may be 
brought, who shall return the same, with the depositions and 
statement taken before him, to the office of the clerk of the 
district court of the county. 

Sec. 142. If the jury tind that the person was killed by 
another, under circumstances not excusable or justifiable by 
law, so that his death was occasioned by the act of another by 
criminal means, and the party committing the act be ascer- 
tained by the inquisition, and be not in custody, the coroner 
shall issue a warrant, signed by him, with his name of office, 
into one or more counties, as may be necessary, for the arrest 
of the person charged. 

Src. 148. The coroners warrant shall be substantially in 
the following form: ‘ County of The people of the 
territory of Tdaho to any sheriff, constable, marshal, or police- 
man, in this territory: An inquisition having been this day 
found by a coroner's jury, before me, stating that A. B. has ' 
come to his death by the act of C. D., by criminal means (or 
as the case may be, as found by the inquisition), you are there- 
fore commanded forthwith fo arrest the above named O. D., 
and take him before the nearest or most accessible magistrate 
in this county. Given under my hand, this dayo 3 
A. D. 18—. E. F., Coroner of the county of: i 
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Sec. 144. The coroner’s warrant may he served in any 
eounty, and the officer serving it shall proceed thereon in all 
respects, as upon a warrant of arrest on an information before 
a magistrate, except that when served in another county, it 
need not be indorsed by.a magistrate of that county. 

Sec. 145. The coroner must, within thirty days after an in- 
quest upon a dead body, deliver to the county treasurer any 
money or other property which may be found upon the body, 
unless claimed in the meantime by the legal representatives 
of the deceased. If he fail to do so, the treasurer may pro- 
ceed against the coroner to recover the same, by a civil action, 
in the name of the county. 

Sec. 146. Upon the delivery of money to the treasurer, he 
shall place it to the credit of the county. If it be other pro- 
perty, he shall, within thirty days, sell it at public auction, 
upon reasonable public notice, and shall, in like manner, place 
the proceeds to the credit of the county. 

Sec. 147. Ifthe money in the treasury be demanded within 
six years by the legal representatives of the deceased, the 
treasurer shall pay it to them, after deducting the fees-and ex- 
penses of the coroner, and of the county in relation to the 
matter; or the same may be so paid at any time thereafter, 
upon the order of the commissioner's court of the county. 

Src. 148. Before auditing and allowing the account of the 
coroner, the board of commissioners shall require of him a 
statement, in writing, of any money or other property found 
upon persons on whom inquests have been held by hin, veri- 
fied by his oath, to the effect that the statement is true, and 
that the money or property mentioned in it has been delivered 
to the legal representatives of the deceased, or to the county 
treasurer. 


Sec. 149. If the office of coroner be vacant, or he be 
absent, or unable to attend, the duties of his office may be 
performed by any justice of the peace of the county, with 
the like authority, and subject to the same obligations and 
-penalties as the coroner. 


Sec. 150. A justice of the peace, acting as coroner, shall 
be entitled to the same fees, payable in the same manner. 


Sec. 151. When an inquest shall be held by the coroner, 
and no person shall offer to take charge of the body of the 
deceased, it shall be his duty to cause said body to be decently 
interred ; and in case there shall not be sufficient property be- 
longing to the estate of the deceased to pay thegitecessary ex- 
penses of said burial, said expense shall be "Ne 1 charge 

t 


upon his county ; the coroner shall be entitled ceive the 
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sum of two dollars out of his county treasury for attending to 
the burial of such dead body. 


FEES OF CORONERS. 


Sec. 152. All services in summoning’ a jury of inquest, 
five dollars. For swearing a jury, one dollar. For issuing a 
warrant of arrest, fifty cents. For issuing subpcenas, twenty- 
five cents. For each mile necessarily traveled in going to the 
place of the dead body, fifty cents; which fees in all inquests 
shall be paid out of the county treasury, as other demands. 
For all services rendered by them, when acting as sheriffs, the 
same fees as are allowed to sheriffs for similar services. For 
swearing each witness, twenty-five cents. For taking down 
the testimony of each witness; per folio, thirty cents. 


DUTIES OF CONSTABLES, 


Sec. 153. Constables, duties of. -> 
155, When constable returns governed by laws regulating sheriff. 
156. Penalty for neglect or refusal to return process, 
157. Refusal or neglect to make levy, etc., penalty, 
158. When constable refuses to pay over. . 
160. Constables to be conservatives of the peace, 
161. Penalty for wilfully neglecting duty. 
162. Constables not permitted to practice as attorney. 


Src. 153. Every person elected to the office of constable 
shall take the oath of office and give bond, to be approved by 
the board of county commissioners of his county, conditioned 
for the faithful performance of the duties of his office. The 
bond shall be in such penalty as the board of county com- 
missioners may direct, and, after approval, shall be filed and 
recorded in the office of the county clerk. 

Szo. 154. The constable shail attend the courts of justices 
of the peace of his township, whenever required, and within 
his township shall execute all lawful orders made by them, 
and execute and return all writs and process directed to him 
by such justice or any lawful authority, and shall serve within” 
his township and return all notices placed in his hands for 
service, relating to any suit or proceeding in any court of this 
territory. 

Szo. 155. In regard to the execution, service and return 
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of orders, writs, process and papers, where there are no posi- 
tive provisions of law prescribing his duties, he shall be 
governed by the laws relating to sheriffs, so far as they are 
applicable. 

Sec. 156. For failing or refusing to return, as required by 
law, any writ or process issued by a justice of the peace, or 
any paper connected with any suit or proceeding before such 
jastice, he shall be liable to pay the party at whose instance 
the suit or process has issued, or for whom the paper is to be 
served, the sum of fifty dollars; to be recovered of him and 
his sureties by motion, before a justice of the peace of his 
township, five days’ notice of the motion having been given. 

Szoc. 157. If any constable to whom any writ of execution 
shall have been delivered, shall neglect or refuse, after being 
required by the creditor, his agent or attorney, to levy upon 
or sell any property of the defendant, which is liable to be 
levied upon and sold, he and the sureties on his bond shall be 
liable to the creditor for the value of such property. 

Src. 158. If any constable shall neglect or refuse to pay 
over any money in his hands, which he has collected or re- 
ceived in his official capacity, when demanded by the person 
entitled thereto, the amount thereof, with thirty-five per cent. 
damages and interest at the rate of ten per cent. per month 
from the time of demand, may be recovered from such con- 
stable and his sureties, as provided in the section of 
this act. 

Szo. 159. For any official act or any omission to perform 
any duty required of him by law, the constable shall be liable 
on his bond to any person injured. 

Src. 160. Constables shall be conservatives of the peace 
within their respective townships. 

Src. 161. Any constable who shall be guilty of any mani- 
fest and wilful negligence, or shall, in the administration or 
under color of his office, be guilty of any oppression or 
wrongful act, shall, upon conviction, be fined in a sum not 
exceeding two thousand dollars. 

Src. 162. No constable shall be permitted to practice as 
an attorney or counsellor at law, before the court of any 
justice of the peace of his township. For violating the 
provisions of this section, he shall be deemed guilty of a 
misdemeanor. 


FEES OF CONSTABLES. 


Src. 163. For serving summons in civil suit, for each de- 
fendant, one dollar. For summoning a jury before a justice 
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of the peace, three dollars. For taking a bond, required to 
be taken, one dollar. For summoning each witness, fifty 
cents. For serving an attachment against the property of a 
defendant, three dollars. For receiving and taking care of 
property on execution, attachment or order, his actual neces- 
sary expenses, to be allowed by the justice who issued the ex- 
ecution, upon the affidavit of the constable that such charges 
are correct, and the expenses necessarily incurred. For col- 
lecting all sums on execution, three per cent., to be charged 
against the defendant in the execution. Constables shall re- 
ceive, in serving summons, attachment, order, execution, 
venire, notice and subpeena in civil cases, for each mile neces- 
sarily traveled, in going only (but when two or more persons 
are served in the same suit, mileage only shall be charged for 
the most distant, if they live in the same direction), fifty cents. 
For serving a warrant or order for delivery of personal pro- 
perty, or making an arrest in civil cases, three dollars. For 
service and travel in criminal cases, the same fees as sheriffs 
for like services. For all other services, except attending 


court, the same fees as are allowed to sheriffs for similar 
services. 


JUSTICES’ COURTS. 


Sec. 164. Justices of the peace shall hold their offices for 
two years and until their successors are elected and qualified. 
They shall be chosen by the electors of their respective town- ' 
ships or cities at the general election in the year one thousand 
eight hundred and sixty-four, and at the general election every 
two years thereafter, and shall enter upon their duties on the 
first Monday of January subsequent to their election. When- 
ever a vacancy shall occur in the office of a justice, by death, 
resignation, or otherwise, a special election may be ordered by 
the probate judge tosupply such vacancy. The justice elected 
to supply a vacancy shall hold his office only for the unexpired 
term of his immediate predecessor. Each justice, before en- 
tering upon the discharge of his duties, shall take the oath of 
office prescribed by law, and shall execute a bond to the terri- 
tory in the sum of three thousand dollars, conditioned for the ` 
faithful performance of his duties, and file the same with the 
county clerk. 


FEES OF JUSTICES. 


Szo. 165. For filing each paper, twenty-five cents. Issuing 
any writ or process, by which suit is commenced, one dollar. 
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For entering such upon his docket, fifty cents. For snbpena, 
to each witness, twenty-five cents. For administering an oath 
or affirmatidn, twenty-five cents. For certifying the same, 
twenty-five cents. For each certificate, fifty cents. For issuing 
writ of attachment, or of arrest, or for delivery of property, 
two dollars. For entering any final judgment, per folio, for 
the first folio, one dollar; for each additional folio, thirty 
cents. For taking and approving any bond or undertaking, 
directed by law to be taken or approved by him, fifty cents. 
For taking justification to a bond, one dollar. For swearing 
a jury, one dollar. For taking depositions, per folio, thirty 
cents. For entering satisfaction of a judgment, fifty cents. 
For copy of judgment, order, docket, proceedings, or paper 
in his office, for cach folio, thirty cents. For issuing com- 
mission to take testimony, one dollar. For issuing super- 
sedeas to an execution, fifty cents. For making up and trans- 
mitting transcript and papers on appeal, five dollars. For 
issuing search warrant, one dollar. for issuing an execution, 
fifty cents. For celebrating marriage and returning certifi- 
cate to the recorder, six dollars. For all services and pro- 
ceedings before a justice of the peace, in a criminal action or 
proceeding, whether on examination or trial, six dollars. For 
taking bail after commitment in criminal case, one dollar. 
For entering cause without process, one dollar. For entering 
judgment by confession, and only on affidavit as required in 
the district court, one dollar. For entering every motion, 
rule, order, verdict, or default, twenty-five cents. 


DUTIES OF PROBATE JUDGE. 


Sec. 166. There shall be in each of the counties of this 
territory, a probate court, with the jurisdiction conferred by 
this chapter. 


Src. 167. The probate judge of each county shall be the 
judge of the probate court. The probate judge of each county 
shall, except in cases otherwise provided by special statutes, 
be chosen by the electors of the county, at the general elec- 
tion in the year one thousand eight hundred and sixty-four, . 
and every four years thereafter, and shall enter upon the du- 
ties of his office on the first Monday of January subsequent 
to his election. Before entering upon his duties, he shall take 
the oath of office prescribed by law. 


Src. 168. In case of a vacancy in the office of probate 
judge, the vacancy shall be filled by appointment from the 
governor, until the next general election, when a probate 
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judge shall be chosen for the unexpired term of the preceding 
judge, and until the new judge elected be qualified, 

Brc. 169. This courtshall hold a term on the fourth Mon- 
day of January, April, July, and October, of each year, which 
shall continue until all the business of the court be disposed 


of. ee 

Src. 170. If a room for holding the court be not provided 
by the county, together with attendants, fuel, lights, and sta- 
tionery, suitable and sufficient for the transaction of business, 
the court may direct the sheriff to proéure such room, at- 
tendanis, fuel, lights, and stationery, and the expenses thereof 
shall be a county charge. It is hereby made the duty of the 
probate judges to reside at the county seats of their respective 
counties. 


` FEES OF PROBATE JUDGES, 


Sec. 171. Forevery order or judgment, when not contested 

one dollar; when contested three dollars. 

Src. 172. The fees allowed for services rendered by the 
robate judge, shall be collected by the county clerk, who shall 
eep a full and accurate account of the same in a book kept 

separate and apart for that purpose. The county clerk shall 
make a settlement, at least once a month, with the county 
treasurer, for the fees collected, and pay the amount in his 
hands into the county treasurer. His accounts shall always be 
open to inspection by any county officers, or any person who 
may be interested therein. The county treasurer, in a book 
kept specially for that purpose, shall keep a full account ofall 
the monies thus received, which shall constitute a separate and 
distinct fund, and so much thereof as may be necessary for 
‘that purpose, shall be applied to the payment of the salary of 
the probate judge, and the residue, if any, shall be paid into 
the county treasury ; and it shall be a misdemeanor for a pro- 
bate judge to receive any fees to his own use, except in such 
manner as prescribed in this section. 


DUTIES OF COUNTY SURVHYOR. 


Sec. 173. Each county surveyor, upon entering upon the 
duties of his office, shall take the oath as prescribed by law, 
and give bond in the sum of two thousand dollars, or -such 
further sum as the board of commissioners of his county may 
_ require. i 

Src. 174. The county surveyor may appoint such number 
of deputiesas he may think proper, who shall severally take 
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the oath prescribed by law, and for the faithful performance of 
whose duty he shall be responsible. 

Sec. 175. The certificate of the county surveyor or any of 
his deputies shall be submitted as legal evidence in any court 
in this territory; but the same may be explained or rebutted 
by other evidence. No survey, or re-survey hereafter made by 
any person except the county surveyor or his deputy, shall be 
considered legal evidence in any court within this territory, 
except such surveys as are made by the authority of the United 
States, or by mutual consent of the parties. 

Sec. 176. When it shall appear that the county surveyoris 
interested in any tract of land, the title of which is in dispute 
before a court, and a survey of which is necessary, the court 
shall direct the survey to be made by some capable and disin- 
terested person, who shall be authorized to administer oaths, 
in the same manner as the county surveyor is directed to do, 
and shall return such survey, on oath or affirmation, and shall ° 
receive for his services the same fees as the county surveyor 
would be entitled to for similar services. 

See. 177. During a vacancy in the office of county surveyor 
of any county, the board of commissioners of such county 
may appoint some person to perform the duties of surveyor 
until such vacancy shall be filled in the manner prescribed by 


aw. 

Sec. 178. It shall be the duty of said surveyor, by himself 
or one of his deputies, to execute any survey that may be re- 
quired, by order of any court, or upon application of any 
individual or corporation. 

Sec. 179. He shall keep a correct and fair record of all 
surveys made by him or his deputies, in a book to be provided 
by the county commissioners for that purpose, which shall be 
transmitted to his successors in office. Ile shall also number 
such surveys progressively, and shall preserve a copy of the 
field notes and calculations of each survey, endorsing thereon 
its proper number, a copy of which, and also a fair and accu- 
rate plat, together with the certificate of survey, shall be fur- 
nished by him to any person requiring the same, upon payment 
of the fees allowed by law. 

Sec. 180. Any person owning or claiming lands which are 
divided by county lines, and wishing to haye the same sur- 
veyed, may apply to the surveyor of any county in which any 
part of such land is situated; and on such application being 
made, the surveyor is authorized and required to make the 
survey, which shall be as valid as though such lands were situ- 
ie entirely within the county for which such surveyor was 
chosen. 
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Sec. 181. When lands, the title of which is in dispute be- 
fore any court, shall be divided by a county line, the court 
making an order of survey may direct the order to the sur- 
veyor of any county in: which any part of such lands are 
situated. 

Sxo. 182. In all surveys, the courses shall-be expressed ac- 
cording to the true meridian, and variation of the magnetic 
meridian from the true meridian shall be expressed on the 
plat, with the year, month and day of the survey. If a party 
for whom the survey is made does not furnish the necessary 
laborers and markers, the county surveyor or his deputy may 
employ the necessary laborers and markers, and shall receive 
the reasonable hire of all assistance necessary to be employed 
in making the survey. 

Src. 188. Any county surveyor who shall fail or refuse to 
perform any of the duties required of him by this act, shall 
be fined in a sum not exceeding two hundred dollars. , 


FEES OF SURVEYOR. 


Sec. 184. For the first mile actually run with the compass 
and chain, five dollars; for each succeeding mile, four dollars. 
For each copy of a plat and certificate, three dollars. For 
each lot laid out and platted in any city or town, three dollars. 
For recording a survey, two dollars. For calculating the 
quantity of every tract of land not divided, one dollar. For 
calculating the quantity of each division made in a tract of 
land, town lots excepted, one dollar. For traveling to the 
place of survey, for each mile, in going only, fifty cents. For 
ascertaining the location of every\town lot in an old survey, 
and measuring and marking the same, three dollars, For 
copies and certificates, per folio, thirty cents. For erecting a 
monument at the corner of any survey, when required, three 
dollars. Expense of assistants shall be an additional charge, 
to be agreed upon by the parties. 


FEES OF WITNESSES. 


Sec. 185. For attending in any civil suit or proceeding be- 
fore any court of record, referee, commissioners, or justice of 
the peace, for each day, five dollars. For traveling to .the 
place of trial, for each mile, fifty cents. No person shall be 
obliged to testify in a civil action, unless his tees for attend- 
ance have been tendered him, or he shall not have demanded 
the same; and no person shall be obliged to attend in a civil 
action or proceeding as a witness, without the county in which 
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he resides, unless the distance be less than thirty miles from 
his place of residence to the place of trial. 


FEES OF JURORS. 


Src. 186. For each day, to be paid to grand and petit 
jurors, in all cases out of the county treasury, four dollars. 


FEES OF JUDGES AND CLERKS OF ELECTIONS. 


Sec. 187. For each day’s attendance at any general or 
special election, the judges and clerks of election shall each 
receive five dollars, to be audited and paid out of the county 
treasury as other charges against the county. 


INTERPRETERS AND TRANSLATORS. 


Sec. 188. Interpreters and translators may be allowed such 
compensation for their services as the court shall certify to be 
necessary, to be taxed and collected as other costs, but the 
same shall not exceed six dollars per day. 

Sec. 189. This act shall take effect and be in force from 
and after its approval by the governor. 


Approven, February 4th, 1864. 
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ACTS AND JOINT RESOLUTIONS. 


An Act Defining the time for Acts and Joint Resolutions to 
take effect. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Section 1. Allacts and joint resolutions which declare that 
they “take effect and are in force from and after their approval 
by the governor,” are hereby declared to so take effect only at 
the seat of government; and in other portions of the territory 
rea twenty miles from the seat of government for each 

ay. 
Sec. 2. All acts and. joint resolutions which have passed 
both houses of the legislature, and do not receive the approval 
of the governor, and which are subsequently passed by a two- 
thirds vote of both houses, shall take effect and be in force, 
from and after their passage by such two-thirds vote, at the 
seat of government; and in other places in the territory, allow- 
ing twenty miles from the seat of government for each day. 

Bec. 3. All acts and joint resolutions which do not take 
effect from and after approval by the governor, or from and 
after their passage, as provided in sections one and two of this 
act, shall take effect and be in force in all parts of the territory 
upon the day named in the provisions of such acts or joint 
resolutions. 

Sec. 4. This act shall take effect and be in force from and 
after its approval by the governor. 

APPROVED, January 4th, 1864. 


AGE OF MAJORITY, 
Ax Agr fixing the Age of ‘Majority. 
Be if enacted by the Leguslative Assembly of the Territory of Idaho 
as follows: 
Szorron 1. All male persons of the age of twenty-one years, 


and all females of the age of eighteen years, and who are under 
no legal disability, shall be capable of entering into any con- 
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tract, and shall be, to all intents and purposes, held and 
considered to be of lawful age. 

Src. 2. This act shall take effect and be in force from and 
after its approval by the governor. 


APPROVED, January 6th, 1864. 


ATTORNEYS AND COUNSELLORS. 
Ax Act relative to Attorneys and Counsellors at Law. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Section 1. All persons admitted to practice in any of the 
courts of this territory, shall be known as attorneys and 
counsellors at Jaw. 

Sec. 2. Any white male citizen of the age of twenty-one 
years, of good moral character, and who shall possess the 
necessary qualifications of learning and ability, shall be en- 
titled to admission as attorney aud counsellcr in all the courts 
of this territory. 

See. 8. Every applicant for admission as attorney and 
counsellor shall produce satisfactory testimonials of good moral 
character, and undergo a strict examination, in open court, as 
to his qualifications, by one of the judges of the supreme court 
of this territory. ` 

Sec. 4. If upon examination, he be found duly qualified, 
the court shall admit him as attorney and counsellor in all the 
courts of this territory, and shall direct an order to be entered 
to that effect upon its record, and that a certificate of such 
record be given to him by the clerk of the court, which cer- 
tificate shall be his license. 

Sec. 5. The district court of this territory is authorized to 
admit, as attorney and counsellor, any white male citizen of 
the age of twenty-one years, and of good moral character, who 
possesses the requisite qualifications, on similar testimonials 
and like examinations as are required by the preceding sec- 
tions for admission by the supreme court, and may direct its 
clerk to give a certificate of such admission, which certificate 
shall be his license to practice in such court. 

Sec. 6. Every person, before receiving license to practice 
law, shall take the oath prescribed by law, and pay over to the 


GENERAL LAWS. 517 


territorial treasurer the sum of ten dollars for the use of the 
territorial library fund, and the clerk of the court shall re- 
quire of the person so admitted the receipt of the said treas- 
urer, before issuing such license, and in no case shall the oath 
be administered and the license issued until such receipt is 
produced and filed in the office of the clerk. 

Szo. 7. The examination may be dispensed with, in the 
case of a person who has ‘been admitted attorney and counsel- 
lor in the highest courts of a sister state or territory; bis affi- 
davit of such admission, or his license showing the same, 
shall be deemed sufficient to entitle him to admission. 

Src. 8. Each clerk shall keep a roll of attorneys and coun- 
sellors of the court of which he is clerk, which shall be record 
of the court. 

Sec. 9. If any person shall practice law in’any court, ex- 
cept a justice’s, recorder’s, or police courts, without having 
received a license as attorney and counsellor, he shall be ° 
deemed guilty of a contempt of court, and punished as in 
other cases of contempt. 

Sec. 10. An attorney and counsellor shall have authority : 
First. To bind his client in any of the steps of an action or 
proceeding, by his agreement filed with the clerk, or entered 
upon the minutes of the court, and not otherwise; Second. 

o receive money claimed by his client in an action or pro- 
ceeding, during the pendency thereof, or within one year 
after judgment and upon the payment thereof, and not other- 
wise, to discharge the claim or acknowledge satisfaction in the 
judgment. 

Src. 11. The attorney in an action, or special proceeding, 
may be changed at any time before judgment or final deter- 
mination, as follows: First. Upon his own consent, filed 
with the clerk, or entered upon the minutes; Second. Upon 
the order of the court or judge thereof, on the application of 
the client. 

Src. 12. When an attorney is changed, as provided in the 
last section, written notice of the change and of the substitu- 
tion of a new attorney, or of the appearance of the party in 
person, shall be given to the adverse party; until then he 
shall be bound to-recognize the former attorney. 

Src. 18. When an attorney dies, or is removed, or süs- 
pended, or ceases to act as such, a party to an action for whom 
he was acting as attorney, shall, before any further proceed- 
ing be had against him, be required by the adverse party by 
written notice, to appoint another attorney, or to appear in 

erson. 
. Seo, 14, An attorney and counsellor may be removed or 
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suspended by the supreme court, or by any district court in 
the territory, for either of the following causes, arising after 
his admission to practice: First. Upon his being convicted 
of felony or misdemeanor, involving moral tur itude, in either 
of which cases the record of his coviction shall be conclusive 
evidence. Second. For misconduct in office, or for good cause 
shown. ! 

Sec. 15. In case of the conviction of an attorney or coun- 
sellor of felony or misdemeanor, involving moral turpitude, 
the clerk of the court in which the conviction was had shall, 
within thirty days thereafter, transmit to the supreme court a 
certified copy of the record of conviction. 

Sec. 16. The proceedings to remove or suspend an attor- 
ney and counsellor, under the first subdivision of section four- 
teenth, shall be taken by the court on the receipt of the certi- 
fied copy of the record of convictions; the proceedings under 
the second subdivision of section fourteen, may be taken by 
the court for matters within its knowledge, or may be taken 
upon the information of another. 

Sec. 17. If the proceedings be upon the information of 
another, the accusation shall be in writing, and shall be pre- 
sented to the court. 

Sec. 18. The accusation shall state the matters charged, 
and shall be veritied by the oath of the person making it, or 
some other person, to the effect that the charges therein con- 
tained are true. ; 

Src. 19. After receiving the accusation, the court shall, if 
in its opinion the case require it, make an order requiring the 
accused to appear and answer to the accusation, at a specified 
time, in the same or subsequent term, and shall cause a copy 
of the order, and of the accusation, to be served upon the ac- 
cused, within a prescribed time before the day appointed in 
the order. 

Sec. 20. The accused must appear at the time appointed in 
the order, and answer the accusation, unless for sufficient 
cause the court assign another day for that purpose; if he do 
not appear, the court may proceed and determine the accusa- 
tion in his absence. 

Src. 21. The accused may answer to the accusation, either 
by objecting to the sufficiency, or by denying its truth. 

Sec. 22. If he object to the sutiiciency of the accusation, 
the objection shall be in writing, but need not be in any spe- 
cific form, it being sufficient if it present intelligibly, the 
grounds of objection; if he deny the truth of the accusation, 
the denial may be oral, and without oath, and shall be entered 
upon the minutes, 
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Src. 23. If an objection to the sufficiency of the accusa- 
tion be not sustained, the accused shall answer forthwith. 

Sro. 24. If the accused plead guilty, or refuse to answer 
the accusation, the court shall proceed to judgment of removal, 
or suspension; if he deny the matter charged, the court shall 
immediately, or at such time as it may appoint, proceed to try 
the accusation. 

Src. 25. The court may, in its discretion, order a reference 
to a committee to take depositions in the matter, and to report 
to the court, before proceeding to try the accusation. 

Src. 26. Upon conviction, in cases arising under the first 
subdivision of section fourteenth, the judgment of the court 
shall be, that the name of the party be stricken from the roll 
of attorneys and counsellors of the court, and he be precluded 
from practicing as such attorney and counsellor in all courts 
of this territory; and upon conviction in cages under the 
second subdivision of section fourteen, the judgment of the 
court may be, according to the gravity of the offence charged, 
deprivation of the right of practice as attorneys and counsel- 
lors eA the courts of this territory, permanently, or for a limited 

eriod. 
P Src. 27. Nothing in this act shall be so construed as to 
prevent any person from appearing in his own behalf, in any 
court of this territory. 

Src. 28. This act to take effect and be in force from and 
after its passage. 


Approved January 18, 1864. 


CHATTEL MORTGAGES. 
An Act concerning Chattel Mortgages. 


Be tt enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Sectiox 1. Chattel mortgages may be made on the fol- 
lowing property to secure the payment of just indebtedness, 
viz: Saw-mills, grist-mills, with the machinery connected 
therewith, printing presses, and printing material, mining 
claims, with the improvements thereon, quartz mills, with the 
machinery connected therewith, upholstery and farniture in 
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hotels and public houses, when mortgaged to secure the pur- 
chase money thereof, and all buildings which are not fixed 
permanently to the soil, no mortgage made by virtue of this 
act shall have any legal force or effect (except between the 
parties thereto) unless the residence of the mortgagor and 
mortgagee, the sum to be secured and the rate of interest to 
be paid, when and where payable, shall be set out in the mort- 
gage, and the mortgagor and mortgagee shall make affidavit 
that the mortgage is bona fide and made without any design 
to defraud and delay creditors, which affidavit shall be at- 
tached to such mortgage. — 

Sec. 2. All mortgages made in pursuance of this act, with 
the affidavit attached shall be recorded in the county where 
the mortgagor lives and also in the county where the property 
is located: Provided, That property intransitu from the pos- 
session of the mortgagee to the county in which the mort- 
gagor resides, or to a location for use during a reasonable 
time for such transportation, shall be considered as located, it 
shall be the duty of the county recorders of this territory to 
provide proper books of record and of indexes, and record 
all mortgages made in pursuance of the provisions of this act, 
in the same manner as they are required by the law to record 
deeds and mortgages on real estate. . 

Sec. 8. No chattel mortgages shall be valid, except be- 
tween the parties, unless the same shall have been made, ex- 
ecuted and recorded in conformity with the provisions of this 
act: Provided, however, If the mortgagee receives and retains 
actual possession of the property mortgaged, he may omit the 
recording of his mortgage during the continuance of such 


__ actual possession. 


Sec. 4. A right of redemption shall remain in the mort- 
gagor until the same shall have been foreclosed by due process 
of. law, or by agreement between the parties to the mortgage, 
which agreement shall be entered on the record of the 
mortgage. 

Sec. & All property mortgaged in pursuance of the pro- 
visions of this act, may be attached at the suit of the creditors 
of the mortgagor, such creditor shall pay or tender to the 
mortgagee the actual payment due him on such mortgage, be- 
fore the officer making such attachment shall be entitled to 
the actual possession of such property, when the property thus 
situated and thus redeemed shall have been sold by the officer, 
by virtue of due legal proceedings, out of the proceeds of the 
sale, he shall—First. Pay to creditor the amount advanced 
by him to pay the mortgage, with legal interest thereon. 
Second. Pay all legal costs and fees appertaining to the judg- 
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ment, execution and sale. Third. Pay the judgment creditor 
the amount of the judgment, and any remaining surplus pay 
tq the judgment debtor. If the creditor of the mortgagor 
prefers, he may cause to be attached the right of redemption 
of the said mortgagor and cause the same to be sold subject 
to the rights of the mortgagee, such attachfiient shall be made 
by leaving æ copy of the writ of attachment, with notice of 
the attachment, with the mortgagee, when a sale of such equity 
is made on execution obtained by such attacking creditor, the 
sum realized shall be applied to the payment of costs, fees, 
discharge of the execution, and any remainder paid to the 
judgment debtor, when the interest of the mortgagee shall be 
attached, a copy of the writ of attachment shall be left with 
the mortgagor, with notice of attachment, any payment made 
by him to the mortgagee, after such notice, shall not release 
the attachment or effect the rights of the attaching creditor, 
but such mortgagor may pay the amount due on said mort- 
gage to the officer who made the attachment, and thereupon 
said officer shall release said attachment and. hold the money 
so paid him in the same manner as if he had originally at- 
tached money. 7 

Src. 6. This act shall notbe so construed as to interfere or 
conflict with the lawful mining rules, regulations or customs 
in regard to the locating, holding or forfeiture of mining 
claims, but in all cases of mortgages of mining interests under 
this act, the mortgagee shall have the right to perform the 
same acts that the mortgagor might have performed for the 
purpose of preventing a forfeiture of the same under the said 
rules, regulations or customs, and shall be allowed such com- 
pensation therefor as shall be deemed just and equitable by 
the court ordering the sale upon a foreclosure: Provided, That 
such compensation shall in no case exceed the amount realized 
from the claim by a foreclosure and sale. f 
k Suc. T. The mortgagee, in all mortgages made under this 
act, shall be allowed one day for every twenty miles of the 
distance between his residence and the county recorder’s 
office, where such mortgage ought by law to be recorded, to 
conform to the provisions of this act, before any attachment 
shall be valid, made by the creditors of the mortgagor. 

Seo. 8. This act shall take effect and be in force from and 
after its approval by the governor. 


APPROVED February 2, 1864. 
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COMMISSIONERS OF DEEDS. 


An Act to provide for the appointment of Commissioners of 
Deeds, and defining their duties. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows : awe 


Section 1. The governor may, when in his judgment it 
may be necessary, appoint in each of the United States, and 
in each of the territories and districts of the United States, 
and in each foreign state, territory, colony and kingdom, one 
or more commissioners, to continue in office four years, unless 
sooner removed by the governor, who shall have power to ad- 
minister oaths, and to take depositions and affidavits to be 
used in this territory, and also to take the acknowledgments 
or proofs of deeds, or other instruments, to be recorded in this 
territory. i i 

Sec. 2. AJl oaths administered by said commissoners, all 
depositions and affidavits taken by them, and all acknowledg- 
ments and proofs aforesaid, certified by them and under their 
seal as such commisioners, shall have the same force and effect, 
in law, to all intents and purposes, as if done and certified by 
any recorder or other officer within this territory, who is now, 
or may hereafter be atthorized, by law, to perform such acts. 

Sec. 8. Before (any commissioner, appointed as aforesaid, 
shall enter upon t ies of such office, he shall take and 
subscribe an oath, as prescribed by the United States, before 
some officer authorized to administer oaths, at the place’ for 
which such commissioners may be appointed, that he will 
faithfully perform and discharge all the duties of his office; 
which oath shall be transmitted and filed in the office of the 
secretary of the territory of Idaho within six months after 
taking the same. 

Sec. 4. It is hereby made the duty of the secretary of the 
territory to furnish each commissioner appointed as aforesaid, 
with a copy of this act. 

Sec. 5. The secretary of the territory shall be entitled to 
receive a fee of two dollars for issuing each commission under 
the provisions of this act, to be paid by the party applying 
therefor. 

Sec. 6. This act shall take effect and be in force from and 
after its approval by the governor. 


Approven January, 6, 1864. 
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COUNTY COMMISSIONERS. 


An Act creating the Board of County Commissioners, and 
defining their duties. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: . 


Secrion 1. That there shall be established in each organized 
county in this territory a board of commissioners, to consist of 
three qualified electors, two of whom shall constitue a quorum 
to do business, to be elected by the qualified electors at the 
annual election, who shall hold their office for three years: 
Provided, That the commissioners now in office, or hereafter 
appointed to office, shall continue in office until a new board 
of commissioners shall be elected at the first annual election. 

.- Bec. 2. The commissioners first elected in any county in 

this territory, shall serve for the term of one, two and three 
years, to be by them determined by lot at their first session 5 
and annually thereafter one commissioner shall be elected, and 
shall continue in office three years: Provided, That where 
there are three or more election districts in one county, there 
shall not be two commissioners serving on the board from one 
precinct at the same time. 

Sze. 3.. Whenever it shall become necessary to elect a 

commissioner to fill any vacancy occasioned by, death, resig- 
nation, or removal, the person elected shall hold his office for 
the unexpired term for which his predecessor was elected, and 
until his successor is elected and qualified. 
Sro. 4. Before any commissioner shall enter upon the du- 
_ ties of his office, he shall take and subscribe an oath or affirm- 
ation before some person authorized to administer the same, 
faithfully to discharge the duties of a commissioner of the 
county in which he resides, and deposit a certificate thereof with 
the clerk of the board of commissoners of his county, to be 
by him filed in his office. 

Sze. 5. The board of commissioners shall hold four sessions 
annually at the county seat of their respective counties, eom- 
mencing on the first Mondays of January, April, July, and 
October; at all of which they shall transact any business 
which may be required by law; Provided, That if the district 
court be in session on any of the above mentioned days, the 
commissioners shall meet on the Monday preceding, but no 
session shall be continued. for a longer period than six days. - 

Szc. 6. The auditor of the county shall be the clerk of the 


524 | GENERAL LAWS. 


board of county commissioners, and attend ‘their meetings, an 
keep a record of their proceedings, and the sheriff of t d 
county shall also, by himself or deputy, attend and exec 
their orders. 

Src. T. Thesaid board of county commissioners are hereby 
authorized to hold extra sessions, in any case they may think the 
business of their county requires the same; and ten days 
notice from any two of the commissioners to the third, shall 
be considered. a sufficient call for said extra session : Provided, 
that no such extra session shall exceed three days. 

Src. 8. The commissioners shall each receive six dollars 
per day foreach and every day they may be necessarily em- 
ployed in transacting the county’s business, and twenty-five 
cents a mile for every mile traveled in going to and returning 
fromthe meeting of said board, or in the discharge of any 
official duty, to be computed by the most usually traveled 
route. ‘ 

Sec. 9. When two only of the members shall be present 
at the meeting of the board, anda division shall take place 
on any question, it shall be postponed to a subsequent 
meeting. 

Sec. 10. The commissioners of each county shall have and 
use a seal, for the purpose of sealing their proceedings; and 
copies of the same, when signed and sealed by said commis- 
sioners, and attested by their clerk, shall be good evidence of 
such proceedings in the trial of any cause in any court of this 
territory; and until such seal shall be provided, the private 
seal of the chairman of such board of county commissioners 
shall be considered a seal. = 

Sec. 11. The several boards of county commissioners are 
authorized and required: First. To provide for the erection 
and repairing of court houses, jails, and other necessary, 
public buildings for the use of the county. Second. To lay 
out, discontinue, or alter county roads and highways, within 
their respective counties, and to do all other necessary acts 
relating thereto. Third. To license and fix the rates of fer- 
riage, to grant grocery and other license authorized-by law to 
be by them granted. Fourth. To fix the amount of taxes to 
be assessed. according to the provisions of law, and cause the 
game to be collected. Fifth. To allow all accounts charge- 
able against such county not otherwise provided for, and to 
audit the accounts of all officers having the care, manage- 
ment, collection, disbursement of any money belonging tos the 
county or appropriated to its benefit. Sixth. To have the 
care of the county property, and management of the county 
funds and business; except in cases otherwise provided for, 
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and shall have no other powers except such as are, or may be 
given by law. 

Sec. 12. Real estate belonging to any county may be sold 
by an agent duly appointed by the order directing such sale, 
who shall have the same powers as a commissioner appointed 
to sell real estate by the district or probate court. 

Sec. 13. The board of county commissioners shall cause 
to be recorded in a book kept for that purpose, all their pro- 
ceedings and their determinations touching all matters pro- 
perly cognizable before them, and all books, accounts, 
vouchers, papers and accounts touching the business or 
property of the county shall be carefully kept by the clerk, 
and open to the inspection of every person. 

Src. 14. The commissioners aforesaid, at their first session 
after the annual election in each and every year, shall direct 
one of their uumber to preside at the meetings of their board; 
and he shall sign all documents requirmg the signature of 
the board, and the signature of such person as chairman of 
the board of commissioners shall be as legal and binding as if 
the whole board had affixed their names: Provided, That in 
case such chairman shall be absent at any meeting of the 
board, all documeuts requiring the signature of the board 
shall be signed by both members present. 

Sec. 15. It shall be the duty of the board of county com- 
missioners to provide offices for the sheriff, the county auditor, 
and clerk of the district court; and also to provide all books _ 
and stationery necessary for the use of the board of county ~ 
commissioners, the office of the county auditor, the clerk of 
the district court, the probate court, and county treasurer ; and 
also to provide convenient desks for the preservation and 
S of the books and other documents in the several 
offices. 

Sec. 16. Atthe July session, the board of county com- 
missioners shall examine and compare the accounts and 
vouchers of the county auditor and county treasurer, count 
the funds in the county treasury, and shall make a full and 
~ accurate statement of the receipts and expenditures of the 
preceding year, and shall cause the same to be posted up at 
the court house door, and two other public places in -their 
county, and if there shall be no court house, then at three 
public places in such county, and shall publish the same in 
some newspaper in such county, if there be any. 

Src. 17. The board of county commissioners, at their 
session in July in each year, shall receive and inspect the 
assessment roll returned by the assessors, and. if it be found 
correct, it shall be accepted by the board in writing, signed by 
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the chairman, and attested by the clerk, and cause the same 
to be filed in the office of the county auditor, where it shall 
remain as & matter ot record, and shall be a guide for future 
assessors, so far as the same shall remain correct. 

Sec. 18. It shall be the duty of the board of county com- 
missioners, at their first session, to divide their respective 
counties into election precincts, in such manner as shall be 
most convenient for the population, and appoint a place for 
the elections therein; and they shall create new precincts 
from time to time as the population may require; and on the 
petition of ten voters resident more than ten miles from any 
place of election, it shall be the duty of the board of county 
commissioners to establish a precinct, and appoint judges of 
election therefor. 

Sec. 19. The boards of county commissioners of the sev- 
eral counties of this territory are vested with the entire super- 
intendence of the poor of their respective counties. 

Sec. 20. The county commissioners of their respective 
counties shall haye power to compound for a release, in whole 
or in part, of any debt due to their county, and for the use 
thereof, when in their opinion the interests of the county will 
not be prejudiced thereby; except in cases when they or 
either of them are personally interested. 

Src. 21. No county commissioner shall, directly or indi- 
rectly as contractor, be concerned in any contract for work to 
be done, or materials to be furnished for the county, under the 
penalty of two hundred dollars, to be recovered by an action 
at law, for the use of the county; and such commissioner shall 
moreover forfeit any compensation he was to receive on such 
contract. 

Sec, -22. The commissioners are authorized and empowered 
to administer all oaths or affirmations necessary in the dis- 
charge of the duties of their office. 

Azc. 28, Until proper buildings are erected at a place fixed 
EPA for the seat of justice in any county, it shall be the duty 
of the county commissioners to provide some suitable place 
for holding the courts of such county. | 

Szc. 24. Any person may appeal from the decision of the 
board of commissioners, to the next term of the district court 
of the same county; such appeal shall be taken within twenty 
days after such decision, ad the party appealing shall notify 
the commissioners that the appeal is taken, at least ten days 
before the first day of the next term of the court appealed to; 
which notice shall be in writing, and shall be delivered per- 
sonally to the commissioners, or left with the clerk of the 
board; and the party appealing shall give bond to the county, 
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with one or more sureties, to be approved by such clerk, con- 
ditioned to pay all the costs which shall be adjudged against 
him on such appeal in the said district court. 

Src. 25. This act to take effect and be in force from and 
after-the approval of the governor. 


Approved February 18, 1864. _ 


COMMON LAW. 
An Act adopting the Common Law of England. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Section 1. The common law of England so far as the same 
is not inconsistent with the provisions of the constitution and 
laws of the United States, the organic act and laws of this 
territory, be the law of the land in this territory. 

Src. 2. This act to take effect and bein force from and 
after its approval by the governor. 


APPROVED January 4, 1864. 


COMPENSATION TO OFFICERS. 


An Act to provide increased compensation to officers in this 
Territory. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows : 


Section 1. The salaries of the following officers are hereby 
increased, in addition to the sums already provided by the 
United States government, as follows, viz: To the governor 
- and justices of the supreme court, each, the sum of two thou- 
sand five hundred dollars; to the secretary of the territory, 
the sum of one thousand five hundred dollars. 


< 
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" Seo. 2. The per diem compensation of the members and 
attachees of the legislative assembly, is hereby increased, in 
addition to the compensation provided by the United States 
government, as follows: To each member of the assembly, 
the sum of six dollars; to each of the chief clerks, the sumof 
six dollars; to each of the assistant, engrossing, and enrolling 
clerks, the sum of five dollars; and to the chaplain of each 
branch of the legislative assembly, the sum of three dollars ; 
to each of the sergeants-at-arms and door-keepers, the sum of 
four dollars. The per diem compensation to each page em- 
ployed by the legislative assembly, shall be three dollars. 

Sec. 8 The several sums appropriated in section one of this 
act, to the officers therein named, shall be paid quarterly, the 
first payment to be made on the first Monday in March, one 
thousand eight hundred and sixty-four, and regularly there- 
after, and the territorial auditor shall issue his warrant on the 
territorial treasurer in accordance herewith. 

Sec. 4. The several sums appropriated in section two of 
this act, to the officers therein named, shall be due and payable 
at the end of each week of their several sessions, commencing 
with the present session, out of any moneys not otherwise ap- 
propriated, and the territorial auditor shall issue his warrant to 
the territorial treasurer in accordance herewith. 

Sec. 5. This act to take effect and be in force from and 
after its approval by the governor. 


Approved January 18, 1864. 


CONVEYANCES. 


Ax Act concerning Conveyances. 
Beit enacted by the Legislative Aesembly of the Territory of Idaho 
ee as follows: 
-45S 
yh- 257 


Section 1. Conveyances of land, or of any estate, or in- 
terest'therein, may be made by deed signed by the person from 
whom the estate or interest is intended to pass, being of law- 
ful age, or by his lawful agent or attorney, and acknowledged 
er proved and recorded as hereinafter directed. D ee 

Sec. 2. A husband and wife may, by their joint deed, coh- 
vey the real estate of the wife in like manner as she might do 
by her separate deed if she-were unmarried. 
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Szoc, 8. Every conveyance in writing whereby any real 
estate is conveyed or may be effected, shall be acknowledged 
or proved and certified in the manner hereinafter provided. 

Sec. 4. The proofor acknowledgment of every conveyance 
affecting any real estate, shall be taken by some one of the 
following officers: First. If acknowledgéd or proved within 
this territory, by some judge or clerk of a court having a seal, 
or some notary public or justice of the peace of the proper 
county. Second. If acknowledged or proved without this 
territory, and within the United States, by some judge or 
clerk of any court of the United States, or of any state or 
territory, having a seal, or by any commissioner appointed by 
the governor of this territory tor that purpose. Third. If ac- 
knowledged or proved without the United States, by some 
judge or clerk of any court of any state, kingdom or empire, 
having a seal, or by any notary public therein, or by any min- 
ister, commissioner, or consul of the United States appointed 
to reside therein. 

Suc. 5. Every officer that shall take the proof or acknow- 
ledgment of any conveyance affecting any real estate, shall- 
grant a certificate thereof, and cause such certificate to be en- 
dorsed or annexed to such conveyance; such certificate shall 
pe, when granted by any judge or clerk, under the hand of 
such judge or clerk, and the seal of the court; when granted 
by any officer who has a seal of office, under the hand and 
official seal of such officer. . 

Sec. 6. No acknowledgment of any conveyance whereby 
any real estate is conveyed, or may be effected, shall be taken, 
unless the person offering to make such acknowledgment shall 
be personally known to the officer taking the same, to be the 
person whose name is subscribed to such conveyance as a party 
thereto, or shall be proved to be such by the oath or affirmation 
of a credible witness. 

Sec. T. The certificate of acknowledgment shall state the 
fact of acknowledgment, and that the person making the same 
was personally known to the officer granting the certificate to 
be the person whose name is subscribed to the conveyance as a. 
party thereto, or was proved to be such by the oath or affirm- 
ation of a credible witness, whose name shall be inserted in 
the certificate. 


Szo. 8. Such certificate shall be substantially in the following 
form, to wit : 
Territory of Idaho 
County of i \ ss 
On this —— day of 
34 


, A. D: 18—, personally appeared 
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before me, a notary public (judge, or other officer, as the case 
may be), in and for said county, A. B., personally known to me 
to be the person described in, and who executed the foregoing 
instrument, and who acknowledged to me that he executed 
the same freely and voluntarily and for the uses and purposes 
therein mentioned. > 


Sec. 9. When the grantor is unknown to the judge or 
other officer, taking the acknowledgment, the certificate may 
be in the following form, to wit: 


Territory of Idaho, a 
County of ? 


On this day of , A. D. 18—, personally appeared 
before me, a notary public (judge, or other officer), in and for 
said county, A. B., satisfactorily proved to me to be the person 
described in, and who executed the within conveyance, by the 
oath of C. D., a competent and credible witness for that pur- 
pose, by me duly sworn, and he, the said A. B., acknowledged 
that he executed the same freely and voluntarily, for the uses 
and purposes therein mentioned. 

Sec. 10. The proof of the execution of any conveyance 
whereby any real estate is conveyed or may be effected, shall 
be: First. By the testimony of a subscribing witness; or, 
Second. When all the subscribing witnesses are dead, or 
cannot be had, by evidence of the hand writing of the party, 
and of at least one subscribing witness. 

Sec. 11. No proof of a subseribing witness shall be taken 
unless such witness shall be personally known to the officer 
taking the proof, to be the person whose name is subscribed to 
the conveyance as a witness thereto, or shall be proved to be 
such by the oath or affirmation of a credible person. 

Sec. 12. No certificate of such proof shall be granted 
unless such subscribing witness shall prove that the person 
whose name is subscribed thereto as a party, is the person 
described in, and who executed the same, that such person 
executed the conveyance, and that such witness subscribed his 
name thereto as a witness thereof. 

Sec. 18. The certificate of such proof shall set forth the 
following matters: First. The fact that such subscribing 
witness was known to the officer granting the certificate, to be 
the person whose name is subscribed to such conveyance as a 
witness thereto, or was proved to be such by oath or affirma- 
tion of a witness whose name shall be inserted in the certificate. 
Second. The proof given by such witness of the execution of 
such conveyance, and of the facts that the person whose name 
is subscribed to such conveyance as a party thereto, is the 
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person whose namcis subscribed to such conveyance as a party 
thereto, and is the person who executed the same, and that 
such witness subseribed his name to such conveyance as a 
witness thereof. 

Src. 14. Noproof of evidence of the hand writing of the 
party, and of a subscribing witness, shall be taken unless the 
officer taking the same shall be satistied that all the subscribing 
witnesses to such conveyance are dead, or cannot be had to 
prove the execution thereof. 

Sec. 15. No certificate of such proof shall be granted unless 
a competent and credible witness shall state on oath or affirm- 
ation that he personally knew the person whose name is sub- 
scribed thereto as a party, well knew his signature (stating his 
means of knowledge), and believes the name of the person 
subscribed thereto as a party was subscribed by such person ; 
nor unless a competent and credible witness shall in like man- 
ner state that he personally knew the person whose name is 
subscribed to such conveyance as a witness, well knew his 
signature, (and stating his means of knowledge), and believes 
the name subscribed thereto as a witness was thereto sub- 
scribed by such person. : 

Sec. 16. Upon the application of any eu in any con- 
veyance required by this act to be recorded, or by any person 
claiming, under such grantee, verified under the oath of the ap- 
plicant, that any witness to such conveyance residing in the 
county where such application is made, refuses to appear and 
testify touching the execution thereof, and that such convey- 
ance cannot be proved without his evidence, any officer au- 
thorized to take the acknowledgment for proof of such con- 
veyance, may issue a subpeena requiring such witness to appear 
before such officer, and testify touching the execution thereof. 

Src. 17. Every person who, being served with a subpena, 
shall, without reasonable cause, refuse or neglect to appear, or 
appearing shall refuse to answer upon oath touching the matter 
aforesaid, shall be liable to the party injured in the sum of one 
hundred dollars, and for such damages as may be sustained by 
him on account of such neglect or refusal, and may also be 
comitted to prison by the judge of some court of record, there 
to remain, without bail, until he shall submit to answer upon 
oath as aforesaid; but no person shall be required to attend 
who resides out of the county in which the proof isto be 
taken, unless his reasonable expenses be first tendered. 

Sec. 18, A certilicate of the acknowledgment of any eon- 
veyance, orof the proof of the execution thereof, as provided 
in this act, signed by the officer taking the same and under 
the seal of the officer, shall entitle such conveyance, with the 
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certificate or certificates as aforesaid, to be recorded in the 
office of the recorder of any county in this territory. 

Sec. 19. A married woman may convey any of her real 
estate by any conveyance thereof executed and acknowledged 
by herself and her husband, and certified in the manner 
hereinafter provided, by the proper officer taking the 
acknowledgment. 

Sec 20. Any officer authorized by this act to take the proof 
or acknowledgment of any conveyance whereby any real estate 
is conveyed or may be etiected, may take and certify the ac- 
knowledgment of a married woman to any such conveyance 
of real estate. 

Sec. 21. No such acknowledgment shall be taken unless 
such married woman shall be personally known to the officer 
taking the same, to be the person whose name is subscribed 
to such conveyance as a party thereto, or shall be proved to 
be such by a eredible witness, nor unless such married woman 
shall be made acquainted with the contents of such convey- 
ance and shall acknowledge, on examination apart from and 
without the hearing of her husband, that she executed the 
same freely nnd voluntarily, without fear or compulsion, or 
under influence of her husband, and that she does not wish to 
retract the execution of the same. 

Sec. 22. The certificate shall be in the form heretofore 
given, and shall set forth that such married woman was per- 
sonally known to the officer granting the same, to be the 
person whose name is subscribed to such conveyance as a party 
thereto, or was proved to be such by a credible witness, whose 
name shall be inserted in the certificate, and that she was 
made acquainted with the contents of such conveyance and 
acknowledged on examination, apart from and without the 
hearing of her husband, that she executed the same freely and 
voluntarily, without fear or compulsion, or under’influence of 
her husband, and that she does not wish to retract the execu- 
tion of the same. Every certificate which substantially con- 
forms to the requirements of this act shall be valid. 

Sec. 23. Every conveyance of real estate, and every in- 
strument of writing setting forth an agreement to convey an 
real estate, or whereby any real estate may be effected, proved, 
acknowledged, and certified in the manner prescribed in this 
act, to operate as notice to third persons, shall be recorded in 
the office of the recorder of the county in which such real es- 
tate is situated, but shall be valid and binding between the 
parties thereto without such record. 

Sec. 24, Every such conveyance and instrument in writing, 
acknowledged or proved and certified, and recorded in the 
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manner prescribed in this act, shall, from the time of filing 
the same with the recorder for record, impart notice to all per- 
sons of the contents thereof, and subsequent purchasers and 
mortgagees shall be deemed to purchase and take with notice. 

Src. 25. Every conveyance of real estate within this terri- 
tory, hereafter made, which shall not be recorded as provided 
for in this act, shall be void as against any subsequent pur- 
chaser, in good faith, and for a valuable consideration, of the 
same real estate or any portion thereof, where his own con- 
veyance shall be first duly recorded. 

Bec. 26. Every power of attorney, or other instrument, in 
writing, containing the power to convey any real estate as 
agent or attorney for the owner thereof, or to execute as agent 
or attorney for another, any conveyance whereby any real es- 
tate is conveyed or may be effected, shall be acknowledged, 
or proved, and certified and recorded as other conveyances 
whereby any real estate is conveyed or effected are required 
to be acknowledged or proved, and certified and recorded. 

Sec. 27. No such power of attorney, or other instrument, 
certified and recorded in the manner prescribed in the preced- 
ing section, shall be deemed to be revoked by any act of the 
party by whom it was executed, until the instrument contain- 
ing such revocation shall be deposited for record in the same 
office in which the instrument containing the power is 
recorded. 

Sec. 28. Every conveyance, or other instrument convey- 
ing or effecting real estate, which shall be acknowledged, or 
proved, and certified as hereinafter prescribed, may, together 
with the certificate of acknowledgment or proof, be read in 
evidence without further proof. . 

Src. 29. When any such conveyance, or instrument, is ac- 
knowledged, or proved, certified and recorded in the manner 
hereinafter prescribed, and it shall be shown to the court that 
such conveyance or instrument is lost, or not within the power 
of the party wishing to use the same, the record thereof, or 
the transcript of such record, certified by the recorder, under 
the — of his office, may be read in evidence without further 

roof. 
é Sec. 80. Neither the certificate of the acknowledgment, 
nor of the proof of any such conveyance or instrument, nor 
the record, nor the transcript of the record of such conveyance 
or instrument, shall be conclusive, but the same may be 
rebutted. 

Sro. 81. If the party contesting the proof of any such con- 
veyance or instrument, shall make it appear that any such 
proof was taken upon the oath of an incompetent witness, 
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neither such conveyance orinstrument, nor the record thereof, 
shall be received on evidence, until established by other com- 
petent proof. 

Src. 32. If any person shall convey any real estate by con- 
veyance purporting to convey the same in fee simple absolute, 
and shall not at the time of such conveyance have the legal 
estate in such real estate, but shall afterwards acquire the 
same, the legal estate subsequently acquired, shall immediately 
pass to the grantee, and such conveyance shall be valid as if 
such legal estate had beenin the grantor at the time of the 
conveyance. 

Sec. 83. Any person claiming title-to any real estate, 
may, notwithstanding there may be an adverse possession 
thereof, sell and convey his interest therein in the same man- 
ner and with the same effect as if he was in actual possession 
thereof. i 

Sec. 84. The term “real estate,” as used in this act, shall 
be construed as co-extensive in meaning with lands, ten- 
ements, hereditaments, and possessary titles to public lands in 
this territory. 

Sec. 85. The term “conveyance,” as used in this act, shall 
be construed to embrace every instrumentin writing by which 
any real estate, or interest in real estate, is created, alienated, 
mortgaged, or assigned, except wills, leases for a term not 
exceeding one year, and executory contracts for the sale or 
purchase of lands. 

Sec. 86. Any mortgage that has been or may hereafter be 
recorded, may be discharged by an entry in the margin of the 
record thereof, signed by the mortgagee, or his personal 
representative or assignee, acknowledging the satisfaction of 
the mortgage, in the présence of the recorder, or his deputy, 
who shail subscribe the same as a witness; such entry shall 
have the same effect as a deed of release duly acknowledged 
and recorded. 


Sec. 387. Any mortgage shall also be discharged upon the 
record thereof, by the recorder in whose custody it shall be, 
whenever there shall be presented to him a certificate ex- 
ecuted by the mortgagee, his personal representative or 
assignee, acknowledged, or proved, and certified as herein- 
before prescribed to entitle a conveyance to be recorded, 
specifying that such mortgage has been paid, or otherwise 
satistied or discharged. 

Sec. 88. Every such certificate, and the proof and ac- 

knowledgment thereof, shall be recorded at full length, 
` and a reference shall be made to the hook containing such 
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record in the minutes of the discharge of such mortgage, 
made by the recorder upon the margin of the record thereof. 

Src. 89. Any mortgagee or his personal representative or 
assignee, as the case may be, after a full performance of the 
conditions of the mortgage, whether before or after a breach 
thereof, who shall, for the space of seven days after being 
thereto requested, refuse or neglect to execute and acknowl- 
edge a certificate of discharge or release thereof, shall be liable 
to the mortgagor, his heirs or assigns, in the sum of one hun- 
dred dollars, and also for all actual damages occasioned by 
such neglect or refusal. 

Sec. 40. All conveyances of real estate heretofore made 
and acknowledged, or proved, according to the laws in force 
at the time of such making and acknowledgment or proof, 
shall have the same force as evidence, and be recorded in the 
same manner and with like effect, as conveyances executed. 
and acknowledged in pursuance of this act. ` 

Src. £1. The legality of the execution, acknowledgment, 
proof, form, or record of any conveyance or other instrument 
heretofore made, executed, acknowledged, proved, or re- 
corded, shall not be affected by by anything contained in this 
act, but shall depend for its validity or legality upon the laws 
then existing and in force. 

Sec. 42. Every interest in real estate, granted or devised. 
to two or more persons, other than executors or trustees, as 
such shall be a tenancy in common, unless expressly declared. 
in the grant or devise to be otherwise. 

Sec. 48. The term “heirs,” or other words of inheritance, 
shall not be necessary to create or convey an estate in fee 
simple, and every conveyance of any real estate, hereafter 
executed, shall pass all the estate of the grantor, unless the 
intent to pass a less estate shall appear by express terms, or be 
necessarily implied in the terms of the grant. 

Src. 44. Where a remainder in lands or tenements, goods 
or chattels, shall be limited by deed, or otherwise, to take 
effect on the death of any person without heir or heirs of his 
or her body, or without issue, the word “heirs” or “issue” 
shall be construed to mean heirs or issue living at the death 
of the person named as ancestor. 

Src. 45. <A future estate, depending on the contingency of 
the death of any person without heirs or issue, or children, 
shall be defeated by the birth of a posthumous child of such 
person capable of taking by descent. 

Sec. 46. When an estate shall by any conveyance be lim- 
ited in remainder, to the son or daughter, or issue, or to the, 
use of the son or daughter, or issue to be begotten, such son, 
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daughter, or issue born after the decease of his or her futher, 
shall take the estate in the same proportion and in the same 
manner as if he or she had been born in the lifetime of the 
father, although no estate shall have been created or con- 
veyed to support the contingent remainder after his death. 

Sec. 47. Grants of rents, or of reversions or remainders, 
shall be good and effectual without attornment of the 
tenants, but no tenant who, before notice of the grant, 
shall pave paid rent to the grantor shall suffer any damage 

ereby. ` 

Sec. 48. The attornment of a tenant to a stranger shall be 
void, unless it be with the consent of the landlord of such 
tenement, or in pursuance to orin consequence of a judgment 
or decree of some court of competent jurisdiction. 

Sec. 49. Lineal or collateral warrantees with all their inei- 
dents are abolished, but the heirs and devisees of every person 
who shall have made any covenant or agreement in reference 
to the title of, in, or to any real estate, shall be answerable 
upon such covenant, or agreement, to the extent of the land 
descended or devised to them in the case and in the manner 
prescribed by law. 

Sec. 50. The words “grant,” “bargain,” and “sell,” in all 
conveyances hereafter made, in and by which any estate of in- 
heritance, possessory title or fee simple is to be passed, shall, 
unless restrained by express terms contained in such convey- 
ances; be construed to be the following express covenants, and 
none other, on the part of the grantor, for himself, his heirs, 
to the grantee, his heirs and assigns—Tirst. That previous to 
the time of the execution of such conveyance, the grantor has 
not conveyed the same real estate, or any right, title, or in- 
terest therein, to any person other than the grantee. Second. 
That such real estate is, at the time of the execution of such 
conveyance, free from encumbrances, done, made, or suffered. 
by the grantor, or any person claiming under him; and such 
covenants may be sued upon in the same manner as if they had 
been expressly inserted in the conveyance. 

Sec. 51. All instruments of writing mentioned in this act, 
now copied in the proper books of record of the several coun- 
ties in this territory, acknowledged and recorded in accordance 
with the laws in force and effect at the time such instruments 
were so acknowledged and recorded, shall, after the passage 
of this act, be deemed to impart to subsequent purchasers and 
encumbrancers, and all other persons whomsoever, notice of 
all such deeds, mortgages, powers of attorney, or other instru- 
ments, so far as to the extent the same may be found recorded, 
copied, or noted in the said books of record. 


GENERAL LAWS. 587 


Src. 52. This act shall take effect and be in force from 
and after ifs approval by the governor. 


APPROVED, January 16, 1864. 


BONDS, DUE BILLS, ETC. 
An Act Relating to Bonds, Due Bills, &c. 


Be it enacted by the Legislative Assembly of the Territory of Idaho, 
as follows: 


Section. 1. That all bonds and due bills, and other instru- 
ments of writing’ not negotiable, hereafter made by any per- 
son, body politic or corporate, whereby such person promises 
or agrees to pay any sum or sums of money, or articles of 
personal property, or acknowledges any sum of money, or 
articles of personal property, to ‘be due to any other person, 
shall be taken to be due and payable, and the sum of money 
or articles of personal property, therein mentioned, shall by 
virtue thereof be due and payable to the person to whom the 
bond, bill, or other instrument in writing is made. 

Src. 2. Any such bond, due bill, or other instrument in 
writing, not negotiable, made payable to any person, shall be 
assignable by endorsement thereon, under the hand of such 
person and of his assignee, in the same manner as bills of 
exchange are, 80 as absolutely to transfer and vest the property 
thereof in cach and every assignee successively. ` 

Sec. 8. Any assignee to whom such sum of money, or per- 
sonal property, is by such endorsement made payable, or in the 
case of the death of such assignee, his heirs, executors, and ad- 
ministrators may, in his name, institute and maintain the same 
kind of action for the recovery thereof, against the person 
who made and executed such bond, bill, or other instrument 
in writtng, or against his heirs, executors, or administrators, 
as might have been maintained against him by the obligee or 
payee, in the case the same had not been assigned; and in 
every such action in which judgment shall be given for the 
plaintiff, he shall recover his damages and costs of suit as in 
other cases: Provided, That the maker or obligor shall be 
allowed to set up in defence to the action of an assignee, any 
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matter which he might have set up to the action of the payee 
or obligee, where the same has arisen previous to notice of 
the assignment. 

Sec. $. Every assignor, his heirs, executors, or adminis- 
trators, of every such note, bond, bill, or other instrument in 
writing, shall be liable to the action of the assignee thereof, 
his executors, or administrators, if such assignee shall have 
used due diligence, by the institution and. prosecution of a 
suit against the maker of such note, bill, or other instrument 
in writing, or against his heirs, executors, or administrators, 
for recovery of the money or property due thereon, or damages 
in lieu thereof; Provided, That if the institution of such suit 
would have been unavailing, or that the maker had absconded, 
or left the territory or State where such assigned note, bond, 
bill, or other instrument in writing became due, or within 
twenty days thereafter, such assignee, his heirs, executors, or 
administrators, may recover against the assignor, or his heirs, 
executors, or administrators, as if due diligence by suit had 
been used. By “due diligence, ” shall be understood the iu- 
stitution of suit within sixty days after the maturity of the 
obligation. 

Sec. 5. In any action which may hereafter be commenced 
in any court in this territory upon any of the instruments in 
writing mentioned in this act, by the obligee or payee thereof, 
if any of sueh instruments was made or entered into without 
a good or valid consideration, or if the consideration upon 
which any such instrument was made or entered into has 
wholly or in part failed, it shall be lawful for the defendant 
against whom such action shall haye been commenced by his 
obligee or payee, to plead to such want of consideration, or 
that the consideration has wholly or in part failed; and if it 
shall appear that any of the aforesaid instruments was made 
and entered into without a good and valid consideration, or 
that the consideration has wholly failed, the verdict shall be 
for the defendant; and if it shall appear that the consideration 
has failed in part, the plaintiff shall recover in accordance with 
the equity of the case. 

Sec. 6. If any fraud or circumvention be used in obtaining 
the making or executing of any of theinstruments aforesid, such 
fraud or circumvention may be pleaded in bar to any action 
to be brought on any such instrument so obtained, whether 
such action be brought by the party committing any such 
fraud or cireumyention, or any assignee of such instrument. 

Sec. 7. In all cases where any of the before mentioned in- 
struments of writing are for the payment or delivery of per- 
sonal property, other than money, and no particulor place be 
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specified in such instrument of writing for the payment or 
delivery thereof, it shall be lawful for the maker of any such 
instrument of writing to tender, or cause to be tendered, on the 
day mentioned in such instrument, the personal property 
therein mentioned, at the place where the obligee or payee of 
any such instrument resided at the time of the execution 
thereof: Provided, however, if such property be too ponderous 
to be easily moved, or if the obligee or payee of such instru- 
ment had not, at the time of the execution of such instru- 
ment of writing, a known place of residence in the county 
where the maker resided, then it shall be lawful to tender 
such personal property at the place where the maker of such 
instrument resided at the time of execution thereof. Any. 
tender made in pursuance of this section, shall be equally 
valid and legal, in case any such instrument of writing shall 
have been assigned in pursuance of the first section of this 
act, as if no such assignment had been made. 

Sec. 8. A legal tender of any such personal property shall 
discharge the maker of any such instrument from all liability 
thereon; and the property thus tendered is here declared to 
be vested in, and belong to the legal owner and holder of any 
such instrument of writing, and he may maintain an action 
for the recovery thereof, or for damages, if the possession be 
subsequently illegally withheld from him: Prévided, how- 
ever, if any such property, so tendered, shall be of a perish- 
able nature, or shall require feeding or other sustentation, and 
the person owning or holding any such instrument of writing be 
absent at the time of tendering the same, it shall be lawful for | 
every person making such tender to preserve, feed, or other- 
wise take care of the same; and he shall have a lien on such 
tendered property for his reasonable trouble and expense of 
preserving, feeding, or sustaining such property, until pay- 
ment be made for such trouble and expense. 

Sec. 9. This act to take effect from and after its approval 
by the Governor. 


APPROVED, January 16th, I864. 
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FRAUDULENT CONVEYANCES. 
An Act concerning Fraudulent Conveyances and Contracts. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


SECTION 1. Every conveyance of any estate or interest in 
lands or the rents and profits of lands, and every charge upon 
lands, or upon the rents and profits thereof, made or created 
with the intent to defraud prior or subsequent purchasers, for 
a valuable consideration of the same lands, rents, or profits, 
as against such purchasers, shall be void. 

Sec. 2. No such conveyance or charge shall be deemed 
fraudulent in favor of a subsequent purchaser who shall have 
legal notice thereof at the time of such purchase, unless it 
shall appear that the grantee in such conveyance, or person 
to be benefitted by such charge was privy to the fraud 
intended. 

Src. 8. Every conveyance or charge of or upon, any estate 
or interest in lands containing any provisions for revocation, 
determination or alteration of such estate or interest or any 
part thereof, at the will of the grantor, shall be void as against 
subsequent purchasers from said grantor, for a valuable con- 
sideration of any estate or interest so liable to be revoked, or, 
determined, although the same be not directly revoked, de- 
termined, or altered by such grantor by virtue of the power 
reserved or expressed in such prior conveyance or charge. 

Sec. 4. When a power to revoke a conveyance of lands, 
or the rents and profits thereof, and to re-convey the same, 
shall be given to any person other than the grantor in such 
conveyance, and such person shall thereafter convey the same 
lands, rents and profits to a purchaser for a valuable consider- 
ation, such subsequent conveyance shall be valid in the same 
manner and to the same extent as if the power of revocation 
were recited therein, and the intent to revoke the former con- 
veyance expressly declared. . 


Sec. 5. If a conveyance to a purchaser under either of the 
two last preceding sections shall be made before the person 
making the same shall be entitled to execute his power of re- 
vocation, it shall nevertheless be valid from the time the 
power of revocation shall actually vest in such person, in the 
same manner and to the same extent as if then made. 

Suc. 6. No estate or interest in lands other than for leases, 
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for a term not exceeding one year, nor any trust or power over 
or concerning lands, or in any manner relating thereto, shall 
hereafter be created, granted, assigned, surrendered, or de- 
clared, unless by act or operation of law, or by deed or con- 
veyance in writing, subseribed by the party creating, granting, - 
assigning, surrendering or declaring the same, or by his lawful 
agent thereunto authorized by writing. : 

Src. T. The preceding section shall not be construed to 
affect In any manner the power of a testator in the disposition 
of his real estate, by a last will and testament, nor prevent 
any trust arising or being extinguished by operation of law. 

Sec. 8 Every contract for the leasing for a longer term 
than one year, or for the sale of any lands or interest in lands, 
shall be void, unless the contract or some note or memoran- 
dum thereof expressing the consideration be in writing, and 
be subscribed by the party by whom the lease or sale is to 
be made. 

Sec. 9. Every instrument required to be subscribed by 
any person mentioned in the last preceding section, may be 
subscribed by the agent of the party lawfully authorized. 

Sec. 10. Nothing contained in this act shall be construed 
to abridge the power of the courts to compel the specific per- 
formance of such agreements. 

Sec. 11. All deeds of gift, all conveyances, and all trans- 
fers or assignments, verbal or written, of gouds, chattels or 
things in action, made in trust for the use of the pers6én 
making the same, shall be void as against the creditors 
existing or subsequent of such person. 

Src. 12. In the following cases, any agreement shall be 
void, unless such agreement or some note or memorandum 
thereof expressing the consideration be in writing, and sub- 
seribed by the party charged therewith: First. Every agree- 
ment that by the terms is not to be performed within one 
year from the making thereof. Second. Every special pro- 
mise to answer for the debt or default or miscarriage of an- 
other. Third. Every agreement, promise or undertaking 
made upon consideration of marriage, except mutual promises 
to marry. 

Sec. 13. Every contract for the sale of any goods, chattels 
or things in action, for the price of two hundred dollars and 
over, shall be void, unless—First. A note or memorandum 
of such contract be made in writing and be subscribed by the 
parties to be charged therewith; or—Second. Unless they 
shall accept or receive a part of such goods or the evidences or 
some of them of such in action. Third. Or unless the buyer 
shall at the time pay some part of the purchase money. 
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Sec. 14. Whenever goods shall be sold at auction, and the 
auctioneer shall at the time of sale, enter in a salesbook a 
memorandum, specifying the nature and price of the property 
sold, the terms of the sale, the names of the purchasers, and 
the name of the person on whose account the sale is made, 
such memorandum shall be deemed a note of the contract cf 
sale, within the meaning of the last section. 

Sec. 15. Every sale made by a vender of goods and chat- 
tels in his possession or under his control, and every assign- 
ment of goods and chattels, unless the same be accompanied 
by an immediate delivery, and be followed by an actual and 
continued change of possession of the thing sold or assigned, 
shall be conclusive evidence of fraud as against the creditors 
of the vender or the creditors of the person making such 
assignment, or subsequent purchasers in good faith. 

Sec. 16. The term “creditors,” as used in the last section 
shall be construed to include all persons who shall be creditors 
of the vender or assignor, at any time while such goods and 
chattels shall remain in his possession or under his control. 

Sec. 17. Every instrument of writing required by any of 
the provisions of this act to be subscribed by any party, may 
be subseribed by the lawful agent of such party. 

Sec. 18. Every conveyance or assignment in writing or 
otherwise, of any estate or interest In lands, or in goods in 
action, or of the rents or profits thereof made with the intent 
to hinder, delay or defraud creditors or other persons, of their 
lawful suits, damages, forfeitures, debts or demands, and every , 
bond or other evidence of debt given, suits commenced, de- 
cree or judgment suffered, with the like intent as against the . 
persons hindered, delayed or defrauded, shall be void. 

Sec. 19. Every conveyance, charge, instrument or pro- 
ceeding declared to be void by the provisions of this act, as 
against ereditors or purchasers, shall be equally void as against 
the heirs, successors, and personal representatives or assigns 
of such creditors or purchasers. 

Sec. 20. The question of fraudulent intent, in all cases 
arising under this act, shall be deemed a question of fact, and 
not of law, nor shall any conveyance or change be adjudged 
fraudulent as against creditors or purchasers solely on the 

round that it was not found on a valuable consideration. 
sec, 21. The provisions of this act shall not be construed 
in any manner to affect or impair the title of a purchaser for 
a valuable consideration, unless it shall appear that such pur- 
chaser had previous notice of the fraudulent intent of his im- 
mediate grantor or of the fraud rendering void the title of 
such grantor. ; 
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Sec. 22. The term “bonds,” as used in this act, shall be 
construed as co-extensive in meaning with lands, tenements, 
hereditaments and possessory land claims to public lands, and 
the terms “estate,” and “interest in lands,” shall be construed 
to embrace every estate and interest, present and future, 
vested and contingent, in lands as above defined. 

Sec. 23. The term “conveyance,” as used in this act, shall 
be construed to embrace every instrument in writing, except 
a last will and testament, whatever may be its form, and 
by whatever name it may be known in law, by which any 
estate or interest in lands is created, alienated, assigned or 
surrendered. 

Sec. 24. This act to take effect and be in force from and 
after its approval by the governor. 

APPROVED, January 21, 1864. 


CORPORATIONS. 
Ax Act concerning Corporations. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 


as follows: 

Section 1. Corporations for manufacturing, mining, me- 
chanical, chemical, or agricultural purposes, for constructing 
telegraph lines, for making roads, for establishing ferries, for 
building bridges, for conveying water, or forthe purpose of 
engaging in any species of trade or commerce, may be formed 
according to the provisions of this act; such corporations and 
members thereof being subject to the conditions and liabilities 
herein imposed, and to none other; Provided, That nothing in 
' this section shall be so construed as to authorize a company 
formed under it to own or hold possession of more than four- 
teen hundred and forty acres of land, or to authorize an indi- 
vidual member of such company or association, in his corpo- , 
rate capacity, to hold, own or possess a number of acres to 
exceed eighty; and Provided further, That no corporation 
formed for agricultural purposes shall be allowed to hold any 
mineral lands under the provisions of this act. 

Sec. 2. Any three or more persons who may desire to form 
a company for one or more of the pune specified in the 
preceding section, may make, sign, and acknowledge before 
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some officer competent to take the acknowledgment of deeds, 
and file in the office of the county clerk, or clerk of the district 
court of the judicial district in which the principal place of 
business of the company is intended to be located, and a cer- 
tified copy thereof, under the hand of the clerk and seal of 
said court in the said district, in the office of the secretary of 
the territory, a certificate in writing, in which shall be stated 
the corporate name of the company, the object for which the 
company shall be formed, the amount of its capital stock, the 
time of its existence, not to exceed fifty years, the number of 
shares of which the stock shall consist, the number of trustees, 
and their names, who shall manage the concerns of the com- 
pany for the first three months, and the name of the city or 
town and county in which the principal place of business of 
the company is to be located. 

Sec. 8. A copy of any certificate of incorporation filed in 
pursuance of this act, and certitied by the county clerk, or the 
clerk of the district court in the county or district in which it 
is filed, or his deputy, or by the secretary of the territory, shall 
be received in all courts, and places, as presumptive evidence 
of the facts therin stated. 

Sec. 4. When the certificate shall have been filed, the per- 
sons who shall have signed and acknowledged the same, and 
their successors, shall be a body politie and corporate, in fact 
and in name, by the name stated in the certificate, and by their 
corporate name, shall have succession for the period limited, 
and power: First. To sue and besuedin any court. Second. 
To make and use a common seal, and alter the same at 
pleasure. Third. To purchase, hold, sell and convey such 
real and personal estate as the purposes of the corporation shall 
require. Fourth. To appoint such officers, agents and servants 
as the business of the corportion may require, to detine their 

owers, prescribe their duties, and fix their compensation, 

ifth. To require of them such security as may be thought 
proper for the fulfillment of their duties, and to remove them 
at will, except that no trustee shall be removed from office un- 
less by a vote of two thirds of the whole number of trustees, 
or by a vote of a majority of the trustees upon a written re- 
quest signed by stockholders legally representing two-thirds 
of the whole stock. Sixth. To make by-laws, not inconsistent 
with the laws of this territory, or of the United States, for the 
organization ot the company, the management of its prosperty, 
the regulation of its affairs, the transfer of its stock, and for 
carrying ou all kinds of business within the objects and pur- 
poses of the company. 

Sec. 5. The corporate powers of the corporation shall be 
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exercised by a board of not less than three trustees, who shall 
be stockholders in the company, and a majority of them citi- 
zens of the United States, and residents of this territory and 
who shall after the expiration of the term of the trustees first 
elected, be annually elected by stockholders, at such time and 
place, and upon such notice, and in such-mede as shall be di- 
rected by the by-laws of the the company; but all elections 
shall be by ballot, and each stockholder, either in person or by 
proxy, shall be entitled to as many votes as he owns shares of 
stock; and the persons receiving the greatest number of votes 
shall be and act as trustees. When any vacancy shall happen 
among the trustees by death, resignation, or otherwise, it shall 
be filled for the remainder of the year in such manner as may 
be provided by the by-laws of the company. 

Sec. 6. If it-should happen at any time thatan. election of 
trustees shall not be made onthe day designated by the by- 
laws of the company, the corporation shall not for that reason 
be dissolved, but it shall be lawful on any other day to hold an 
election for trustees in such manner as shall be provided for 
by the by-laws of the company; and all acts of trustees shall 
be valid and binding upon the company until successors shall 
be elected. 

Src. 7. A majority of the whole number of trustees shall 
form a board for the transaction of business, and every deci- 
sion of a majority of the persons duly assembled asa board 
shall be valid as à corporate act. 

Sec. 8. The first meeting of the trustees shall be called by 
a notice signed by one or more of the persons named trustees 
in the certificate, setting forth the time and place of the 
meeting, which notice shall be either delivered personally to 
. each trustee or published at least ten days in some newspaper 
of the county in which is the principal place of business of the 
corporation, or If no newspaper be published in the county, 
then in some newspaper published nearest thereto. 

Szo. 9. The stock of the company shall be deemed per- 
sonal estate, and shall be transferable in such manner as shall 
be prescribed by the by-laws of the company; but no transfer 
shall be valid, except between the parties thereto, until the 
same shall have so entered on the books of the company as 
to show the names of the parties by and to whom transferred, 
the number and designation of the same, and the date of the 
transfer. 


Szc. 10. The trustees shall have power to call in, and de- 


mand from the stockholders the sums by them subscribed, at 
such times and in such payments or installments as they may 
deem proper; notice of each assessment shall be given to the 
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stockholders personally, or shall be published once a week for 
at least four weeks in some newspaper published at the place 
designated as the principal place of business of the corpora- 
toin, or if none is published there, in some newspaper pub- 
lished nearest to such place. If, after such notice shall have 
been given, any stockholder shall make default in the payment 
of the assessment upon the shares held by him, so many of 
such shares may be sold as will be necessary for the payment 
of the assessment on all the shares held by him. The sale of 
said shares shall be made as prescribed in the by-laws of the 
company: Provided, That no sale shall be made except at 
public auction to the highest bidder, after a notice of thirty 
days, published as above directed in this section; and that at 
such sale the person who will agree to pay the assessment so 
due, together with the expense of advertisement and the other 
expenses of sale, for the smallest number of whole shares, 
shall be deemed the highest bidder. 

Sec. 11. Whenever any stock is held by any person as ex- 
ecutor, administrator, guardian, or trustee, he shall represent 
such stock at all meetings of the company, and vote avcordingly 
as a stockholder. 

Sec. 12. Any stockholder may pledge his stock by a de- 
livery of his certificate or other evidence of his interest, but 
may, nevertheless, represent the same at all meetings, and vote 
accordingly as a stockholder. 

Sec. 13. It shall not be lawful for the trustees to make 
any dividend except from the surplus profits arising from the 
business of the corporation, nor to divide, withdraw, or in any 
way pay to the stockholders, or any of them, any part of the 
capital stock of the company; nor to reduce the capital stock 
unless in the manner prescribed in this act; and in case of 
any violation of the provisions of this section the trustees un- 
der whose administration the same may have happened except 
those who may have caused their dissent therefrom to be en- 
tered at large in the minutes of the board of trustees at the 
time, or were not present when the same did happen, shall in 
their individual and private capacity, be jointly and severally 
liable to the corporation, and the creditors thereof, in the 
event of its dissolution, to the full amount so divided, with- 
drawn, paid out, or reduced: Provided, That this section shall 
not be so construed as to-prevent a division and distribution 
of the capital stock of the company which shall remain after 
the payment of all its debts, upon the dissolution of the cor- 
poration or the extinction of its charter. 

Sec. 14. The total amount of the debts of the corporation 
shall not at any time exceed the amount of the capital stock 
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actually paid in, and in case of any excess, the trustees under 
whose administration the same may have happened, except 
those who have caused their dissent therefrom to be entered at 
large on the minutes of the board of trustees at the time, and 
except those not present when the same did happen shall in 
their individual and private capacities be liable jointly and sev- 
erally, to the said corporation and in the event of its dissolu- 
tion, to any of the creditors thereof for the full amount of such 
excess. 

Src. 15. No corporation organized under this act, shall by 
any implication or construction, be deemed to possess the power 
of issuing bills, notes, or other evidences of debt, for circula- 
tion as money. 

Src. 16. Each stockholder shall be individually and per- 
sonally liable for his proportion of all the debts and liabilities 
of the company contracted or incurred during the time that 
he was a stockholder for the recovery of which joint or several 
actions may be instituted; and when a judgment in such ac- 
tion shall be recovered against joint stockholders, the court in 
the trial thereof shall apportion the amount of the liability of 
each, and in the execution thereof no stockholder shall be 
liable beyond his proportion so ascertained. ~ 

Src. 17. No person holding stock as executor, administra- 
tor, guardian, or trustee, or holding it as collateral security, or 
in pledge, shall be personally subject to any liability as a stock- 
holder of the company, but the person pledging the stock 
shall be considered as holding the same and shall be liable as 
a stockholder accordingly; and the estate and funds in the 
hands of the executor,- administrator, guardian or trustee, 
shall be liable in like manner and to the same extent as the 
testator or intestate, or the ward or person interested in the 
trust-fund would have been if he had been living and compe- 
tent to act and hold the stock in his own name. 

Szo. 18, It shall be the duty ot the trustee, of eyery com-- 
pany incorporated under this act for the purpose of ditching, 
mining, or conveying water for mining purposes, to cause a 
book to be kept, containing the names of all persons alphabeti- 
cally arranged, who are, or shall become stockholders of the cor- 
poration, and showing the number and designation of shares 
of stock held by them respectively, and the time when they re- 
spectively become the owners of such shares; also, a book or 
books in which shall be entered at length, in a plain and sim- 
ple manner, all by-laws, orders and resolutions of the company 
and board of trustees, and the manner and time of their adop- 
tion; which books during the business hours of the day, 
Sundays, fourth of July and the twenty-fifth day of December 
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excepted, shall be open for the inspection of stockholders and 
the creditors of the company, each individual stockholder, and 
their duly authorized agents and attorneys, at the office or 
principal place of business of the company: Provided, That 
the office and hooks of every such company shall be kept, and 
the books of the company shall be open as aforesaid, in the 
county in which their principal business is transacted; and 
every stockholder and creditor as aforesaid, or their agents, or 
attorneys, shall have the right to make extracts from such 
books, or upon payment of reasonable clerks fees therefor, to 
demand and receive from the clerk or other officer, having the 
charge of such books; a certified copy of any entry shall be 
presumptive evidence of the facts therein stated, in any action or 
proceeding against the company or any one or more of the 
stockholders. 

Sec. 19. If the clerk or other officer having charge of such 
books shall make any false entry or neglect to make any pro- 
per entry therein, or shall refuse or neglect to exhibit the same, 
or allow the same to be inspected, or extracts to be taken ’ 
therefrom, or to give a certified copy of an entry therein, as 
provided in the preceding section, he shall be deemed guilty 
of a misdemeanor, and shall forfeit and pay to the party in- 
jured, a penalty of one hundred dollars, and all damages 
resulting therefrom, to be recovered in any court of competent 
jurisdiction in this territory; and for neglect to keep up such 
books for inspection, and in the place provided for in the last 
section, the corporation shall forfeit to the people of Idaho 
territory, the sum of two hundred and fifty dollars for every 
day they shall so neglect, to be sued for and recovered before 
any court of competent jurisdiction in the county or district 
in which the principal business of such company is transacted ; 
and it shall be the duty of the district attorney, within and for 
such district to prosecute such action in the name of, and for 
the benefit of the people of Idaho territory; and it is further 
provided, that, in case any such incorporated company shall 
refuse or neglect, for the space of one full year after the pas- 
sage of this act, to comply with the provisions of this and the 
preceding section, then upon the showing of such facts by pe- 
tition of any person aggrieved thereby, and due proof thereof 
before the district judge in the district in which such ecom- 
pany’s principal business is transacted, after such company 
shall have been duly notilied thereof by summons, to be issued 
by said judge, citing such company to appear before such 
judge at a time and place therein mentioned which shall not 
be less than ten nor more than thirty days from the date of 
such summons, such company shall by said judge be declared 
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and decreed to be disincorporated so far as to deprive said 
company of all the privileges of this act, but in no manner to 
effect the remedy of all persons against such company to be 
exercised as this act provides: Provided, That nothing con- 
tained in the provisions of this section concerning the disin- 
corporating of such companies shall be so construed as to 
prevent the enforcement of the other remedies in this section 
mentioned at any time after the passage of this act, except ag 
herein provided. 

Sec. 20. Any company incorporated under this act, may 
by complying with the provisions herein contained, increase 
or diminish its capital stock to any amount which may be 
deemed sufficient and proper for the purposes of the corpora- 
tion; but before any corporation shall be entitled to diminish 
the amount of its capital stock, if the amount of its debts and 
liabilities shall exceed the sum to which the capital is proposed 
to be diminished, such amount shall be satisfied and reduced 
so as not to exceed the diminished amount of capital. 

Sec. 21... Whenever itis desired to increase or diminish the 
amount of capital stock, a meeting of the stockholders may 
be called by a notice signed by at least a majority of the trus- 
tees, and published for at least four weeks in some newspaper 
published in the county where the principal place of business 
of the company is located, or in some newspaper nearest 
thereto; which notice shall specify the object’of the meeting, 
the time and place where it is to be held, the amount to whiche 
‘it is proposed to increase or diminish the capital; and a vote 
of two-thirds of all the shares of stock shall be necessary to 
an increase or diminution of the amount of capital stock. - 

Src. 22. If at any meeting so called, a sufficient number 
of votes has been given in favor of increasing or diminishing 
the amount of capital, a certificate of the proceedings show- 
ing a compliance with these provisions, the amount of capital 
_actually paid in, the whole amount of the debts and liabilities 
of the company, and the amount to which the capital stock is 
to be increased or diminished, shall be made out, signed and 
verified by the affidavit of the chairman and secretary of the 
meeting, certified by a majority of the trustees, and filed as 
required by the second section of this act and when so filed, 
the capital stock of the corporation shall be increased or di- 
minished to the amount specified in the certificate. 

Src. 23. Upon the dissolution of any corporation formed 
under this act, the trustees, at the time of the dissolution, shall 
be trustees of the creditors and stockholders of the corpora- 
tion dissolved, and shall have full power and authority to sue 
for and recover the debts and property of the corporation, by 
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the name of trustees of such corporation, collect and pay the 
outstanding debts, settle all its affairs, and divide among the 
stockholders the money and other property that shall remain 
after the payment of the debts and necessary expenses. 

Sec. 24. Any corporation formed under this act may dis- 
solve and disincorporate itself by presenting to the district 
judge, of the district in which the meetings of the trustees 
are usually held, a petition to that effect accompanied by a 
certificate of its proper officers, and setting forth that at a gen- 
eral or special meeting of the stockholders called for that pur- 

ose, it was decided by a vote of two-thirds of all the stock- 
olders to disincorporate and dissolve the corporation. Notice 
of the application shall then be given by the clerk/Whith no- 
tice shall set forth the nature of the application, and shall 
specify the time and place at which it is to be heard, and shall 
be published in some newspaper of the county once a week 
for four consecutive weeks, or 1f no newspaper is published in 
the county, by advertisement posted up for thirty days in three 
of the most public places in the county. At the time and 
paa appointed, or at any other to which it may be postponed 
y the judge, he shall proceed to consider the appiication, and 
if satistied that the corporation has taken the necessary pre- 
liminary steps, aud obtained the necessary vote to dissolve 
itself, and that all claims against the corporation are dis- 
charged, he shall enter an order declaring it dissolved. 
e Sro, 25. This act shall take effect and be in force from and 
after its approval by the Governor. 


APPROVED, January 4th, 1864. 


CORONERS. 
~ An Act concerning Coroners. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows : 


Section 1. The justices of the peace in their respective 
townships, shall discharge the duties of coroners. i 

Szoc. 2. Whena justice of the peace, acting as coroner, has, 
been informed that a person has been killed, or has committed 
suicide, or has suddenly died under such circumstances as to 
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afford reasonable grounds to suspect that the death has been 
occasioned by unnatural means, he shall.go to the place where 
the body is, and summon no less than six, nor more than 
twelve persons, qualified by law to serve as jurors, io appear 
before him forthwith, at the place where the body is, to inquire 
into the cause of the death. 

Sec. 3. Every person summoned as a juror, who shall fail 
to appear, without having a reasonable excuse, shall forfeit 
any sum not exceeding one hundred dollars, to be recovered 
by the justice of the peace acting as coroner, in his official 
capacity, in any court of competent jurisdiction, and paid by 
him into the county treasury. 

Src. 4. When six or more of the jurors attend, they shall 
be sworn by the justice of the peace acting as coroner, to in- 
quire who the person was, and when, where and by what 
means he came to his death, and into the circumstances 
attending his death, and to render a true verdict thereon, ac- 
cording to the evidence, 

Src. 5. -The justice of the peace acting as coroner, may 
issue subpoenas for witnesses, returnable as he may direct, 
and served by himself, or such persons as he may direct. He 
must summons and examine as witnesses, every person who, 
in his opinion, or that of any of the jurors, has any knowledge 
of the facts, and he may summon a surgeon or physician to. 
inspect the body. 

Sec. 6. Any witness failing to obey (the justice of the 
peace acting as coroner) said subpoena, may be attached and 
fined for contempt of such jury in like manner as in a jus- 
tice’s court. 

Src. 7. After inspecting the body and hearing the testi- 
mony, the jury shall render their verdict, and certify the same 
(by an inquisition) in writing, signed by them and setting forth 
the name of the deceased, when, where, and by what means 
he came to his death; if by criminal means, the name of the 
person causing the death. 

Src. 8. The testimony at such inquests shall be reduced to 
writing by the justice of the peace acting as coroner, or as he 
may direct; and by him without delay, filed in the office of 
the clerk of the district court of the county. 

Szo. 9. If the jury find that the person was killed by an- 
other under circumstances not excusable or justifiable in law, 
and the party committing the act be not in custody, the jus- 
tice of the peace acting as coroner, shall issue a warrant, 
signed by him, with his name of office, for the arrest of the 
accused. 

Src. 10. The warrant of the justice acting as coroner, may 
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be served in any court of the territory, and returned by the 
officer serving, before a magistrate of the county in which it 
is issued; the officer receiving such warrant, shall have the 
same power under the warrant, as by virtue of a warrant from 
any court or magistrate in the territory. 


Sec. 11. Itis hereby made the duty of the justice of the 
peace acting as coroner, immediately after the jury shall have 
rendered a verdict, to summon any two of said jurors, who, 
together with the said justice acting as coroner, shall make 
an inventory of the money and other property, found with the 
deceased person, and certify the same to be correct, and sign 
it; and the said justice shall, without delay, deliver to the 
treasurer of the county said inventory, and the money or pro- 
perty which may have been found with the deceased, unless 
taken from his possession by legal authority; and if the jus- 
tice of the peace acting as coroner, fail to pay and deliver 
such inventory so certified, and such money or property, to 
the treasurer, the treasurer may recover the same by action 
at law. 


Sec. 12. Upon payment of money into the treasurer’s 
office in such cases, he shall place itto the credit of the county ; 
if it be property, he shall proceed upon reasonable notice, to 
sell the same at public sale, and place the proceeds to the 
credit of the county. 


Sec. 13. If the money be demanded within six years, the 
treasurer shall pay the same to the person legally authorized 
to receive it, after deducting the expenses of the inquest, and 
of the county in the matter, but the same may be paid at any 
subsequent time to the- representatives of the deceased, upon 
an order from the tribunal invested with the power to allow 
claims against the county. 


Sec. 14. The justice of the peace acting as coroner, shall 
before his claim is allowed for such inquest, file with such 
claim, an affidavit, setting out the amount of money or pro- 
perty found with the deceased, and the disposition of the same 
by him. 

Sec. 15. After the inquest, if no one take charge of the 
body, it shall be the duty of the justice of the peace acting 
as coroner, to cause the same to be decently buried, and pay 
the expenses thereof from any money found with the de- 
ceased; if no such money is found, then the same shall be 
charged against the county; the justice of the peace acting 
as coroner, shall receive the sum of five dollars out of the 
county treasury, for attending to the burial of such body. 
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Sec. 16. This act shall take effect and bein force from and 
after its approval by the governor. 


APPROVED, January 6, 1864. f 


CIVIL ACTIONS. l 
Defining the time of Commencing Civil Actions. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Section 1. Civil actions can only be commenced within the 
periods prescribed in this act, after the cause of action shall 
have accrued, except where a limitation is prescribed by 
statute. 

Sro. 2. When the eause of action has already accrued, the 
party entitled and those claiming under him, shall have, after 
the passage of this act, the whole period herein prescribed, 
in which to commence an action. 


Sec. 8. The people of this territory will not sue any per- 
son for, or in respect to any real property, or the issues or 
profits thereof, by reason of the right or title of the people to 
the same, unless—First. Such right or title shall have accrued 
within ten years before any action or other proceeding for the 
same shall have commenced; or, unless, Second. The people, 
or those from whom they claim shall have received the rents 
and profits of such real property, or of some part thereof, 
within the space of ten years. 


Src. 4. No action for the recovery of mining claims, or 
for the recovery of the possession thereof, shall be maintained, 
unless it appear that the plaintiff, or his assigns, was seized or 

ossesved of such mining claim in question, within one year 
before the commencement of such action. 


Sec. 5. No cause of action, or defense to an action, founded 
upon title to real property, or to rents, or to services out ofthe 
same, shall be effectual, unless it appear that the person pros- 
ecuting the action, or making the defense, or under whose 
title the action is prosecuted, or the defense is made, or the 
ancestor, predecessor, or grantor of such person was seized or 
possessed of the premises in question, within five years before 
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the commencement of the act, in respectto which such action 
is prosecuted, or defense made. 

Sec. 6. Any peaceable entry upon real estate shall be 
deemed sufficient and valid as a claim, unless an action be 
commenced by the plaintiff for possession, within one year 
after the making of such entry, or within five years from the 
time when the right to bring such action accrned. 

Sec. 7. In every action for the recovery of real property, or 
the possession thereof, the person establishing a legal title to 
the premises shall be presumed to have been possessed thereof 
within the time prescribed by law; and the occupation of the 
premises by any other person shall be deemed to have been 
under and in subordination to the legal title, unless it appear 
that such premises have been held and possessed adversely to 
such legal title for five years before the commencement of such 
action. 

Sec. 8. Whenever it shall appear that the occupant, or 
those under whom he claims, entered into the possession of 
premises under claim of title, exclusive of any other right, 
founding such claim upon a written instrument as being a con- 
veyance of the premises in question, or upon the decree or 
judgment of a competent court, and that there has been a 
continued occupation and possession of the premises included 
in such instrument, decree, or judgment, or of some part of 
such premises, under such claim for five years, the premises 
so included shall be deemed to have been held adversely, 
reese that when the premises so included consist of a tract 
divided into lots, the possession of one lot shall not be deemed 
a possession of any other lot of the same tract. 

Src. 9. For the purpose of constituting an adverse pos- 
session by any person claiming a title, founded upon a writ- 
ten instrument, or judgment or decree, land shall be deemed to 
have been Bad and occupied in the following cases: First. 
When it has been usually cultivated and improved. Second. 
When it has been protected by a substantial enclosure. Third. 
When (although not enclosed) it has been used for the supply 
of fuel, or of fencing timber for the purposes of husbandry, 
or for the use of pasturage, or for the ordinary uses of the 
occupant. Fourth. Where a known lot, or single farm, not 
exceeding one hundred and sixty acres in extent, has been 
partly improved, the portion of such farm or lot that may have 
been left not cleared, or not-inclosed, according to the usual 
course or custom of the adjoining country, shall be deemed 
to have been occupied for the same length of time as the part 
improved and cultivated. 

Sec. 10. When it shall appear that there has been an 
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actual continued occupation of premises, under a claim of 
title, exclusive of any other right, but not founded upon any 
written instrument, or judgment or decree, the premises so 
actually occupied and no other shall be deemed to have been 
held adversely. i 

See. 11. Por the purpose of constituting an adverse pos- 
session by a person claiming title, not founded upon a written 
instrument, judgment or decree, land shall be deemed to 
have been possessed and occupied in the following cages only: 
First. When it has been inclosed by a good and substantial 
‘inclosure. Second. Where it has been usually cultivated 
or improved. 

Sec.. 12. Whenever the relation of landlord and tenant 
shall have existed between any persons, the possession of the 
tenant shall be deemed the possession of the landlord, until 
the expiration of five years from the expiration of the tenancy, 
or when there has been no written lease, until the expiration 
of five years from the last payment of rent, notwithstanding 
that such tenant may have acquired another title or may 
have claimed to hold adversely to his landlord; but such 
e shall not be made after the periods herein 

imited. 

Sec. 13. The right of a person to the possession of any 
real property, shall not be impaired cr effected by a descent 
being cast in consequence of the death of a person in posses- 
sion of such property. 

Sec. 14. If a person entitled to commence any action for 
the recovery of real property, or to make an entry or defense, 
founded on the title to real property, or to rents, or service 
out of the same, be, at the time such title shall first descend 
or accrue, cither—First. Within the age of twenty-one years ; 
or Second. Insane; or Third. Imprisoned on a criminal 
charge, or in execution upon conviction of a criminal offence 
for a term less than life; or Fourth. A married woman. 

Sro. 15. The time during which such disability shall con- 
tinue, shall not be deemed any portion of the time in this act 
limited for the commencement of such action, or the making 
of such entry or defense, if made within the period of five 
years after such disability shall cease, or, after the death of 
the person entitled, who shall die under such disability; but 
such action shall not be commenced, or entry or defense made, 
after that period. 

Sxc. 16. Actions, other than those for the recovery of real 
property, can only be commenced as follows: Within five 
years, an action upon a judgment or decree of any court of 
the United States, or of any State or territory within the 
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United States. Within four years, an action upon any con- 
tract, obligation, or liability, founded upon an instrument of 
writing except those: mentioned in the preceeding section. 
‘Within three years—First. An action upon a liability ere- 
ated by a statute, other than a penalty or forfeiture. Second. 
An act for trespass upon real property. Third. An action 
for taking, detaining or injuring any goods or chattels, includ- 
ing actions far the specific recovery of personal property. 
Fourth. An action for relief on the ground of fraud, the 
cause of action in such case not to be deemed to have acerued 
until the discovery by the aggrieved party of the facts consti- 
tuting the fraud: Within two years—First. An action upon 
a contract, obligation, or liability, not founded upon an instru- 
ment of writing. Second. An action against a sheriff, coro- 
ner, or constable, upon the liability incurred by the doing of 
an act in his official capacity, and in virtue of his office, or by 
the omission of an oflicial duty, including the non-payment 
of money collected upon an execution. Third. An action 
upon a statute for a penalty or forfeiture, when the action is 
given, to an individual or to an individual and the territory, 
except where the statute imposing it prescribes a different 
limitation. Fourth. An action for libel, slander, assault, 
battery, or false imprisonment. Fifth. An action upon a 
statute for forfeiture or penalty to the people of this territory. 
Sixth. An action against a sheriff, or other officer, for the 
escape of a prisoner arrested or imprisoned on civil process. 
Seventh. An action on an open account for goods, wares, 
merchandise sold and delivered. Eighth. An action for any 
article charged_in a store account. 

Sec, 17. In an action brought to recover a balance due 
upon a mutual, open and current account, when there have 
been reciprocal demands between the parties, the catise of ac- 
tion shall be deemed to have accrued from the time of the last 
item proved in the account on either side, . 

Szo. 18. An action for relief, not hereinbefore provided 
for, must be commenced within four years after the cause of 
action shall have accrued. 

Src, 19. The limitations prescribed in this act shall apply 
to actions brought in the name of the territory, or forthe ben- - 
efit of the territory, in the same manner as to actions brought 
by private parties. ‘ 

Sec. 20. An action shall be deemed to have commenced, 
within the meaning of this act, when the complaint has’ been 
filed in the proper court, and summons issued and placed in 
the hands of the sheriff of the county, or other person author- 
ized to serve the same. 
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Szc. 21. If, when the cause of action shall accrue against 
a person, he is out of the territory, the action may be com- 
menced within the term herein limited, after his return to the 
territory; and if, afterthe cause of action shall have accrued, 
he depart from the territory, the time of his absence shall not 
be part of the time limited for the commencement of the 
action. 5 i 

Src. 22. If a person entitled to bring an action, otherthan 
for recovery of real property, except for a penalty of forfeiture, 
or against a sheriff or other officer, for an escape, be, at the 
time the cause of action accrued, either—First. Within the 
age of twenty-one years; or Second. Insane; or Third. Im- 
prisoned ou a criminal charge, or in execution under a sen- 
tence of a criminal court for a term less than his natural 
life; or Fourth. A married woman; the time of such dis- 
ability shall not be a part of the time dimited for the com- 
mencement of such action. 

Src. 23. If a person entitled to bring an aétion die before 
the expiration of the time limited for the commencement 
thereof, and the cause of action survive, an action may be 
commenced by his representatives, after the expiration of that 
time and within one year from his death. If a person against 
whom an action may be brought, die before the expiratien of 
the time limited for the commencement thereof, and the cause 
of action survives, an action may be commenced against his 
executors or administrators, after the expiration of that time 
and within one year after the issuing of letters testamentary or 
of administration. 

Sec. 24. When a person shall be an alien, subject or citi- 
zen of a country at war with the United States, the time of the 
- continuance of the war shall not be a part of the period limited 
for the commencement of the action: Provided, however, That 
nothing in this section shall be so construed as to consider any 
citizen or person of any state engaged in rebellion against the 
United States government as an alien. 

Sec. 25. If an action shall be commenced within the tim: 
prescribed therefor, and a judgment therein for the plaintiff be 
reversed on appeal of the plaintiff, or if he die and the cause 
of action survive, his heirs or representatives may commence 
a new action within one year after the reversal. 

Src. 26. When the commencement of an action shall be 
stayed by injunction or statutory prohibition, the time of the 
continuance of the injunction or prohibition shall not be part 
of the time limited for the commencement of the action. 

Sec. 27. No person shall avail himself of a disability unless 
it existed when his right of action accrued. 
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Sec. 28. When two or more disabilities co-exist at the time 
the right of action accrues, the limitation shall not attach until 
they are all removed. 

Sec. 29. The preceding sections of this act shall not effect 
actions against directors or stockholders of a corporation to 
recover a penalty of forfeiture imposed, or to enforce a liability 
created by law; butsuch actions must be brought within three 
years after the discovery by the aggreived party, of the facts 
upon which the penalty or forfeiture attached or the liability 
was created. 


Sec. 80. No acknowledgment of promise shall be sufficient 
of a new continuing contract, whereby to take the case out 
of the operation of this statute, unless the same be contained 
in some writing signed by the party to be charged thereby. 


Sec. 81. When the right of action has accrued, or shall 
accrue in any other territory from which Idaho territory is in 
part formed, in the classes of cases mentioned in section six- 
teen of this ‘act, the time of commencing actions shall be 
limited in the respective classes of cases as prescribed in said 
section, but the period of limitation in such cases shall com- 
mence at the time of the accruing of such right of action in 
any of the territories from which Idaho territory is in part 
formed, and shall run continuously, excepting the time the 
party may have been absent from any of the above territories. 
A right of action shall be deemed to have accrued on a 
judgment, at the time of its rendition. 


Sec. 82. An action upon any contract, obligation, or 
liability, for the payment of money, founded upon an instrument 
of writing executed out of this territory, or any other territory 
from which this territory isin part formed, can only be com- 
menced as follows: First. Withinone year, when more than 
two or less than five years have elapsed since the cause of 
action accrued. 


Src. 33. When the cause of action has arisen in any state, 
or other territory of the United States, or in a foreign country, 
and by the laws thereof an action cannot be maintained 
against a person by reason of the lapse of time, no action 
thereon shall be maintained against him in this territory. 


Sec. 84 An action upon any judgment, contract, obligation 
or libility, for the payment of money or damages, obtained, 
executed, or made out of this territory, or any other territory 
from which Idaho territory is in part formed, can only be 
commenced within two years from the time the canse of action 


shall acerue. 
er: 
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Sec. 35. This act totake effect and be in force from and 
after the date of its approval by the governor. 


APPROVED, January 23, 1864. 


CIVIL CASES IN COURTS OF JUSTICE. 


An Act supplementary to an act entitled “An Act toregulate 
proceedings in civil cases in Courts of Justice in the Terri- 
tory of Idaho.” 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows : 


Section 1. In the commencement of civil actions in the 
district courts, and the probate courts, a copy of the complaint 
certified by the clerk of the court in which the action is 
brought, or by the attorney for the plantiff}, may be served 
with the summons, in which case the summons need not state 
«the cause and general nature of the action,” nor the relief 
demanded, or any notice that the plaintiff will take judgment 
other than “that judgment by default will be taken against the 
defendant according to the prayer of the complaint;” and Pro- 
vided, That where a copy of the complaint is not served with 
the summons, the defendant, within the time required to an- 
swer may, in person or by attorney, serve upon the plaintiff’s 
attorney a notice of appearance, and a demand in writing of a 
copy of the complaint, specifying a place within the territory 
where it may be served, and such copy shall thereupon, and 
within the said length of time thereafter, be served accordingly, 
and after such service the defendant shall have the same 
length of time to answer, and shall cause to be served a copy 
of such answer upon the plaintiff’s attorney, and a copy of all 
subsequent pleadings shall be served in like manner, but only 
one copy need be served upon the same attorney. 

Src. 2. There shall be endorsed on process or papers to be 
served, besides the name of the attorney or party who prose- 
cutes or defends in person, his place of business, or if he shall 
neglect to do so, all written notices and other papers, except 
original or final process, or proveedings to bring a party into 
contempt, may be served on the attorney or such party, at his 
place of residence through the mail, by directing the same 
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according to the best information which can coveniently be 
obtained concerning his residence, and no place shall be spec- 
ified in any notice at which any paper is required to be served 
upon an attorney or party who prosecutes or defends in person 
unless it be a city, town or locality where a post office is 
established. p ' 

Sec. 8. This act shall take effect and be in force from and 
after its approval by the governor. 


APPROVED February 4th, 1864. 


ELECTIONS. 
An Act Relative to Elections. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Sectioy 1. That all white male inhabitants, over the age 
of twenty-one years, shall be entitled to vote at any election 
for delegate to congress, and for territoral, district, county, 
and precinct officers: Provided, They shall be citizens of the 
United States, and shall have resided in the territory four 
months, and in the county thirty days, where they offer to vote, 
next preceding the day of election. 

Sec. 2. No person under guardianship, non compos mentis, 
or insane, nor any person convicted of treason, felony, or 
bribery, in this territory, or in any other territory, or state in 
the Union, unless restored to civil rights, shall be permitted to 
vote at any election. 

Sec. 8. A general election shall be held in the several 
election precincts in this territory, on the first Monday of Sep- 
tember in each year, at which shall be chosen all such officers 
as are by law to be elected, in such year, unless otherwise 
provided for. 

Sec. 4. No person shall be eligible to the office of delegate 
to congress, to a seat as member of the council or house of 
representatives, or any territorial office, unless he has been a 
resident of the territory one year prior to the time of a general 
election. " 

Sec. 5. Itshall be the duty of the county commissioners 
at their regular session in July, preceding the general election 
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to appoint three capable and discreet persons, possessing the 
qualifications of electors, to act as judges of the election, at 
each election precinet; and said commissioners shall also set 
off and establish election precincts, or districts, when it may 
be necessary; and the clerk of said board of commissioners 
shall make out and deliver to the sheriff-ef-the county imme- 
diately after the appointment of said judges, a notice thereof 
in writing, directed to the judges so appointed; and it shall be 
the duty of the said sheriff, within twenty days of the receipt 
of said notices, to serve the same upon each of the said judges 
of election. If in any precinct, any of such judges do not 
serve, the voters of said precinct may elect a judge, or judges, 
to fill the vacancy, on the morning of the election, to serve at 
such election. 

Sec. 6. The said judgeés shall choose two persons, having 
similar qualifications with themselves, to act as clerks of the 
election. The said judges shall be and continue judges of all 
elections of civil officers, to be held in their respective pre- 
cincts until other judges shall be appointed as hereinbefore 
directed ; and the said clerks of election may continue to act 
as such during the pleasure of the judges of election ; and the 
county commissioners shall from time to time fill all vacancies 
which may occur in the office of judges of election, at any 
election precinct within their respective counties. 

Sec. 7. The clerks of the several boards of county commis- 
sioners, shall, at least thirty days before any general election, 
and, at least fifteen days before any special election, make out 
and deliver to the sheriff of his county, or to a justice of the 
peace of any county attached for judicial purposes, three writ- 
ten notices thereof for each election precinct, said notices to 
be, a8 nearly as circumstances will admit, as follows: 

“ Notice is hereby given that on the first Monday of Sep- 
tember next, at the house of in the county of 3 
an election will be held for territorial county, town, or district 
officers, (naming the offices to be filled, as the case may be), 
which election will be open at eight o’clock in the morning, 
and will continue until six o’clock in the afternoon of the 
game day. 


Dated this 
Signed, 


day of , A. D. 18— (as the case mayo) 
A. B. 


Clerk of the board of county commissioners. 


Src. 8. The sheriff aforesaid, to whom such notices shall 
be delivered as aforesaid, shall cause to be put up, in three of 
the most publie places of each election precinct the notices 
referring to such election precinct, at least ten days previous 
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to the time of holding any general election, and at least seven 
days previous to holding any special election; and in éases 
where towns and precincts may be set off by law as election 
precincts, said notices shall be posted as follows: One at the 
house where the election is authorized to be held, and the 
others at two of the most public and suitable places in that 
vicinity or settlement. 

Sec. 9. Previous to votes being taken, the judges and 
clerks of election shall severally take the following oath: “I, 
A. B., do solemnly swear (or affirm, as the case may bo that I 
will perform the duties of judge of the election (or clerk, as 
the case may be), according to Taw and the best o my ability ; 
that I will studiously endeavor to prevent fraud, deceit, and 
abuse in conducting the same.” 

Sxc. 10. In case there shall be no judge, or justice of the 
peace present at the opening of the election, or in case sueh 
judge, or justice, shall be appointed judge or clerk of the elec- 
tion, it shall be lawful for the judges of the election, and they 
are hereby empowered to administer the oath to each other, 
and to the clerks of the election, and the person administering 
the oaths shall cause an entry thereof to be made and subscribed 
by him and prefixed to the poll book. l 

Sec. 11, At all elections to be held under this act, the polls 
shall be opened at the hour of eight o’clock in the forenoon, 
and continue open until six o’clock in the afternoon of the 
same day, at which time the polls shall be closed; and upon 
opening the polls, one of the clerks, under the direction of the. 
judges, shall make proclamation of the same; and, thirty 
minutes before the closing of the polls, proclamation shall be 
madein like manner, and the polls shall be closed in half an 
hour; but the board may, in their discretion, adjourn the polls 
at twelve o’clack at noon, for one hour, proclamation of the 
same being made. 

Sec. 12. It shall be the duty of the clerks of the several 
boards of county commissioners, to furnish the sheriff with 
two poll books, who shall deliver the same to one of the 
judges of every election precinct in the county, at least five 
days before the time of holding any election. 

Sec. 13. Every elector shall, in full view, deliver to one of 
the judges of election, a single ballot or piece of paper, on 
which shall be written or printed, the names ot the persons 
voted for, with a pertinent designation of the office which she 
or they may be intended to fill; said ballot may be open or 
folded as the voter may choose. 

Sec. 14. The judgeto whom any ticket may be delivered, 
shall, upon the receipt thereof, pronounce with an audible 
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voice, the name of the elector; and if no objection be made 
to him, and if the judge shall be satisfied that the elector is 
legally entitled to vote, he shall immediately put the ballot in 
the box, without inspecting the names thereon, if it be a folded 
ballot, the clerks of the election shall enter the name of 
the elector, and number, in the poll book. 

Sec. 15. It shall be lawful for any elector to vote for dele- 

ate to congress, at any place of holding election within this 
Fentor. for members of the legislative assembly, and all 
other officers, at any place for holding elections within the 
particular limits for which such members of the legislative 
assembly, and such other officers, are to be elected: Provided, 
That an elector qualified to vote for part, and not all, of the 
officers to be chosen at any election, shall vote an open ticket, 
that the judges may determine the legality of such vote. 

Src. 16. If any person offering to vote shall be chal- 
lenged, as unqualified, by any judge, or clerk of the election, or 
by any other person entitled to vote at the same poll, and either 
judge may challenge any person offering to vote, whom he 
shall know Or suspect not to be qualified, the judge shall de- 
clare to the person so challenged, the qualifications of an 
elector; if such person shall then declare himself duly quali- 
fied, and the challenge not be withdrawn, one of the judges 
shall then tender him the following oath: “You do solemnly 
swear (or affim, as the case may be) that you are qualified, 
according to the law regulating elections in this Territory, to 
vote for the officer (or officers, as the case may be) for whom 
you now propose to vote.” And the clerks shall enter the 
names of all persons on the poll lists who are challenged and 
take such oath, and shall enter opposite their names, the word 
“sworn,” in brackets, and such records shall be presumptive 
evidence of such votes. 

Seo, I7. There shall be provided and kept by the judges 
of each election precinct (at the expense of the county,) a suita- 
ble ballot box with a lock and key. 

Src. 18. There shall be an.opening in the lid of such 
box, of no larger size than shall be sufficient to admit a single 
folded ballot. Before opening the polls, the ballot box shall 
be carefully examined by the judges of the election, that 
nothing may remain therein, it shall then be locked and the 
key thereof delivered to one of the judges, to be designated. 
by the board, and shall not be opened during the election, ex- 
cept in the manner and for the purposes hereinafter mentioned. 

Buc. 19. At each adjournment of the polls, the clerks shall, 
in the presence of the judges, compare thelr respective poll 
lists, compute and set down the number of votes, and correct 
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all mistakes that may be discovered, according to the decision 
of the board, until such poll lists shall be made in all respects 
to correspond. 

Sec. 20. The ballot box shall then be opened and the 
poll books placed therein; and such box shall then-be locked 
and a covering, with a seal, placed on the opening in the lid 
of such box, so as to entirely cover the same, and the key de- 
livered to one of the judges, and the box to another, to be 
designated by the board. 

Sec. 21. The judge having the key shall keep it in his 
own possession, and deliver it again to the board at the next 
opening of the polls; and the person having the care of the 
box shall carefully keep it, without opening it, or suffering it 
to be opened, or the seal thereof to be broken or removed, 
and shall publicly, in that condition, deliver to the board of 
judges at the next opening of the polls, when the seal shall 
be broken, the box opened, the poll books taken out, and the 
box again locked. ` 


CANVASSING BY THE JUDGES. 


Sec. 22. As soon as the polls of the election shall be 
finally closed, the judges shall immediately proceed to can- 
vass the vote given at such election, and the canvass shall be 
public and continue without adjournment until completed. 

Sec. 23. The canvass shall commence by a comparison of 
the poll lists from the commencement, and a correction of any 
mistake that may be found therein, until they shall be found 
to agree; the box shall then be opened, and the ballots found 
therein counted by the judges, unopened, except to ascertain 
whether each ballotis single; and if two or more ballots 
shall be found folded together, as to present the appearance of 
asingle ballot, they shall be laid aside until the count of the 
ballot is completed, and if, on a comparison of the count with 
the poll list, and the appearance of such ballots, a majority of 
the judges shall be of the opinion that the ballots thus folded 
together were voted by one elector, they shall be rejected. 

Sec. 24. If the ballots in the box shall be found to exceed 
in number the whole number of votes in the poll lists, they 
shall be replaced in the box (after being purged after the man- 
ner above stated), and one of the judges shall publicly draw 
out and destroy, therefrom, so many ballots, unopened, as shall 
be equal to such excess. 

Sec. 25. The ballots and poll lists agreeing, or being made 
to agree, the board shall then proceed to count and ascertain 
the number of votes cast, and the clerks shall set down in their 
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poll books, the names of every person voted for, and then, at 
full length, the office for which such person received such 
votes, and the number he did receive, the number being ex- 
pressed at full length, such entry to be made, as nearly as cir- 
cumstances will admit, in the following form, to wit: 

At an election, held at the house of A. B., in the town (dis- 
trict or precinct) of ,in the county of , and in 
the territory of Idaho, on the day of , A. D. 18—, 
the following named persons received the number of votes 
annexed to their respective names, for the following described 
offices to wit: A. B. had votes for delegate to congress}; 
O. D. had votes for territorial treasurer; E. F. had 
votes for territorial auditor; G. H. had votes for territorial 
superintendent of publie instruction; I. J. had votes 
for member of legislative council; K. L. had votes for 
member of house of representatives, (and in like manner for 
any other persons voted for), z 


Certified by us, M. N. 
a He |g of election. 


Attest: 
a . } clerks of election. 


Szo. 26. The judges of election shall then enclose and seal 
one of the poll books, under cover, directed to the clerk of the 
board of commissioners of the county in which such election 
was held; and the packet, thus sealed, shall be conveyed -by 
one of the judges or clerks of the election, to be determined 
by lot, if they cannot otherwise agree, or by some other person 
to be agreed upon by the judges, and delivered to the said 
clerk of the board of county commissioners, at his office, 
within ten days from the close of the polls; and the other poll 
book, together with the ballot box, deposited with one of the 
judges of election, to be determined by lot, if not otherwise 
agreed upon; and the said boolkshall be subject to the inspec- 
tion of any elector, at any time thereafter, who may wish to 
examine the same. The returns of election in unorganized 
counties, shall be made to the clerk of the county to which 
they are attached for judicial purposes. 

Src. 27. If any person, after being deputed by the judges 
of election to carry the poll book of such election to the clerk 
of the county, shall fail or neglect to deliver such poll book 
to the said clerk within the time prescribed by law, safe, with 
the seal unbroken, he shall, for every such offence, and when 
convicted thereof, forfeit and pay the sum of five hundred 
dollars, and be imprisoned in the county jail until such fine is 
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paid, for the use of the county, the same to be recovered by a 
civil action, in the name of the county commissioners, in the 
district court. 


OF THE CANVASS BY THE CLERK OF THE BOARD OF 
COUNTY COMMISSIONERS. 


Sec, 28. After the tenth day of the close of any election, 
or sooner if all the returns be received, the clerk of the board 
of county commissioners, taking to his assistance two justices 
of the peace of the county, or any two county officers, shall 
proceed to open the returns and make abstracts of the votes ; 
such abstract of votes for delegate to congress shall be on one 
sheet, the abstract of votes for members of the legislative as- 
sembly shall be on one sheet, and the abstract of votes for 
territorial and district officers shall be on one sheet, and the 
abstract of the votes for county and precinct officers shall be 
on another sheet; and it shall be the duty of such clerk of 
the board of county commissioners, immediately to make out 
a certificate of election to each of the persons having the 
highest number of votes for members of the legislative assem- 
bly, county, and precinct officers respectively, and to deliver 
such certificate to the person entitled to it, on his making ap- 
plication to the clerk at his office: Provided, That when a tie 
shall exist between two or more persons for the council, or 
house of representatives, the clerk of the board of commis- 
sioners shall give notice to the sheriff of the county, who shall 
immediately advertise another election, giving at least ten 
days notice; and it shall be the duty of the clerk of the board 
of commissioners of such county, on the receipt of the returns 
of any general or special election, to make out his certificate, 
stating therein the compensation to which the judges and 
clerks of election may be entitled for their services, and lay 
the same before the county commissjoners at their next session, 
and the board of commissioners shall order the compensation 
aforesaid to be paid out of the county treasury. 

Szo. 29. The clerk of the board of county commissioners, 
immediately after making out the abstract of the votes given 
in his county, shall make a copy of each of said abstracts, and 
transmit it by mail, express, or special messenger, to the sec- 
retary of the territory, at the seatof government; and it shall 
be the duty of the secretary of the territory, with the marshal 
of the territory, or his deputy, in the presence of the gover- 
nor, to proceed, within thirty days after the election, and 
sooner if the returns be all received, to canvass the votes given 
for delegate to congress, and the governor shall grant a certi- 
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ficate of election to the person having the highest number of 
votes, and shall also issue a proclamation declaring the elec- 
tion of such person. In case there shall be no choice, by 
reason of any two or more persons having an equal and the 
highest number of votes, the governor shall, by proclamation, 
order a new election. ` 


Sec. 30. If the returns of the election of any county in 
this territory shall not be received at the office of the secretary 
of the territory, within thirty days after the election, the said 
secretary may forthwith send a messenger to the clerk of the 
board of county commissioners, whose duty it shall he to fur- 
nish the said messenger with a copy of such returns; and the 
said messenger shall be paid out of the county treasury of the 
said county, the sum of thirty cents for each mile he shall ne- 
cessarily travel in going to and returning from said county. 


Sec. 31. Any person who shall receive a certificate of his 
election, shall be at liberty to resign such office, though he 
may not have entered upon its duties, or taken the requisite 
oath of office; and when any vacancy shall happen in the 
office of member of council, or house of representatives, by 
death, resignation, or otherwise, and a session of the legisla- 
ture is to take place before the next annual election, the gov- 
~ ernor shall issue a writ of election, directed to the sheriff of 
the county or district in which such vacancy shall happen, 
commanding him to notify the several judges in his county, 
or district, to hold a special election to fill such vacancy, or 
vacancies, at a time appointed by the governor. 


Src. 82. When two or more counties are united in one 
council, or representative district, or for the election of any 
officer, the clerk of the board of the county commissioners, ofthe 
county or counties last established, shall, on the twentieth day 
after the election, unless a previous time is agreed upon, attend 
to the office of the clerk of the board of the senior county, 
and together with him, shall canvass the votes according to 
law, and the certificate of election shall be signed by such 
clerk, and be delivered to the proper persons at the office of 
the clerk of the senior county; and for the purposes of this 
act, the county first created shall be deemed the senior county ; 
and when all the counties were created by the same act, the 
county first named therein shall be deemed the senior county. 


Sec. 33. There shall beallowed out of the county treasury 
of each county, to the several judges and clerks of election, 
five dollars per diem, and to the person carrying the poll books 
from the place of election to the clerk's office, and to the clerks 
of the board of county commissioners, for attending at another 
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county to canvass votes, the sum of thirty cents per mile for 
going and returning, to be paid out of the county treasury. 

Sec. 84. If any judge or clerk of election, or any other 
person in any manner concerned in conducting the election, 
shall corruptly violate any of the provisions of this act, he 
shall forfeit and pay to the county, a sum not less than fifty, 
nor more than one thousand dollars, and be imprisoned in the 
county jail until such fine is paid; the same to be recovered 
by a civil action, in the name of the county commissioners of 
the proper county, for the use of common schools in said 
county. 5 

Sec. 85. The term of office, of all officers elected, shall 
begin on the first Monday in January next ensuing, unless 
some other express provision is made by law. 

Sxc. 86. In all elections, the person having the highest 
ee of votes for any office, shall be deemed to have been 
elected. 


Sec. 37. In counting the votes, the judges of election shall 
disregard misspelling or abbreviations of the names of the 
candidates for the office, if it can be ascertained from such 
votes for whom they were intended. 


OF THE MANNER OF CONTESTING TUE ELECTION OF 
COUNTY, TOWN, DISTRICT, OR PRECINCT OFFICERS. 


Sec. 88. AT contests of county and precinct officers, shall 
be tried in the proper county, and when any elector shall 
wish to contest such election, he shall file witH the clerk of the 
board of county commissioners, within ten days after such 
person shall have been declared elected, a statement in writing, 
specifying the grounds of contest, verified by affidavit, and 
such clerk shall issue to the contestant a notice, to appear at 
the time and place specified inthe notice, before the probate 
court, which notice, with a copy of such statement, shall be 
delivered to the sheriff, who shall, within fiye days, serve the 
same on the contestee, by delivering to him a copy of such 
notice and statement, or by leaving such copy at his usual 
place of residence. 

Sro. 89. The probate court, at the time specified in the 
notice, and it shall appear by the sheriff’s return that notice 
has been duly served on the contestee, shall proceed to try 
such contest. Each party shall be entitled to subpcenas-and 
subpcenas duces tecum, as in ordinary cases at law, and the pro- 
bate court shall hear and determine such contest in such man- 
ner as shall carry into effect the expressed will of a majority 
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of the legal voters, as indicated by their votes for such office, 
not regarding technicalities or error in spelling the name of 
any candidate for such office; and the clerk of said board shall 
issue a certificate to the person declared to be elected by said 
board, which shall be conclusive evidence of the right of said 
person to hold such office. 

Sec. 40. This act shall not be construed so as to impair, in 
any way, the right of any person to contest any election in the 
manner otherwise provided by statute. 


OF RESIGNATIONS, VACANCIES, AND REMOVALS, AND 
SUPPLYING VACANCIES. 


Sec. 41. Resignations shall be made as follows: First. 
By the territorial officers, and by all officers elected by the 
legislature, to the governor. Second. By all county officers, 
to the county commissioners of their respective counties. 
Third. By all other officers holding their offices by appoint- 
ment, to the body, board, or officer that appointed them. 


VACANCIES. 


Src. 42. Every office shall become vacant on the happen- 
ing of any of the following events, before the expiration of the 
term of such office: First. The death of the incumbent. 
Second. His resignation. Third. His removal. Fourth. 
Ceasing to be an inhabitant of the territory, district, county, 
or town, for which he shall have been elected or appointed, or 
within which the duties of his office are to be discharged. 
Fifth. His conviction of any infamous crime, or of any of 
fence involving the violation of his official oath. Sixth. His 
refusal or neglect to take oath of office, or to give or render 
his official bond, or deposit such oath or bond within the time 
prescribed by law. Seventh. The decision of a competent 
tribunal declaring void his election or appointment. 

Sec. 43. The governor shall also declare vacant the office 
of every officer required by law to execute an official bond, 
whenever a judgment shall be obtained against such officer 
for a breach of the condition of such bond. 


SUPPLYING VACANCIES. 


Szo. 44. When a vacancy shall occur during a recess of 
the legislature, in any office which the legislature are author- 
ized to fill by election, or which the governor, subject to 
confirmation of legislative council, is authorized to ill, the 


“w 
v 


570 GENERAL LAWS. 


governor, unless it is otherwise specially provided, may ap- 
Po some suitable person to perform the duties of such 
office. 

Src. 45. When at any time there shall be, in any of the 
county or precinct offices, no officer duly authorized to ex- 
ecute the duties thereof, some suitable person may be ap- 
pointed by the county commissioners to perform the duties 
of such offices: Provided, That in case there is no board of 
county commissioners, the governor may, on notice of such 
vacancy, create or fill such board. 

Sec. 46. Every person so appointed in pursuance of the 
last two preceding sections, shall, before proceeding to ex- 
ecute the duties assigned them, qualify in the same manner as 
required by law of the officers in whose place they shall be 
appointed; and they shall continue to exercise and perform 
the duties of the office to which they shall be so appointed 
aaa! such vacancy shall be regularly supplied as provided 

y law. 

Sec. 47. This act shall be in force and take effect from and 

after its approval by the Governor. 


APPROVED, January 23d, 1864. 


amaramen san adrenn o A 


BILLS OF EXCHANGE, ETC, 
Ax Act relative to Bills of Exchange and Promisory Notes. 


Beit enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Section 1. All notes in writing, made and signed by any 
person, whereby he shall promise to pay to any other person, 
or to his order, or to the order of any other person, or unto the 
bearer, any sum of money therein mentioned, shall be due and 
payable as therein expressed, and shall have the same effect 
and shall be negotiable in like manner as inland bills of ex- 
change, according tothe custom of merchants. 

Src. 2. Every such note, signed by the agent of any person 
under a general or special authority, shall bind such ‘person, 
and shall have the same effect and be negotiable as above 
provided. 

Sec. 8. The word “person ” in the last preceding sections 
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shall be construed to extend to every corporation capable by 
law of making contracts. 

Sec. 4. The payees and endorsers of every such note, pay- 
able to them at their order, and the holders of every such note 
payable to bearer, may maintain action for the suras of money 
_ therein mentioned, against the makers and endorsers thereof 

respectively in like manner asin cases of inland bills of 
exchange, and not otherwise. 

Sec. 5. Such notes, made payable to the maker thereof, 
or to the order of a fictitious person, shall, if negotiated by 
the maker, have the same effect and be of the same validity as 
against the maker, and all persons having knowledge of the 
facts, as if payable to bearer. 

Sze. 6. No person within this territory shall be charged as 
an acceptor on a bill of exchange, unless his acceptance 
shall be in writing, and signed by himself or his lawful 
agent. 

a T. If such acceptance be written on paper other than 
the bill, it shall not bind the aceeptor, except in favor of a per- 
son to whom such acceptance shall have been shown, and who 
on the faith thereof, shall have received the bill for a valuable 
consideration. 

Src. 8. An unconditional promise in writing to accept a 
bill before it is drawn, shall be deemed an actual acceptance, 
in favor of any person who, upon the faith thereof, shall have 
received the bill for a valid consideration. 

Src. 9. Every holder of a bill, presenting the same for accep- 
tance, may require that the acceptance be written on the bill; 
a refusal to comply with such request shall be deemed a refusal 
to accept, and the bill may be protested for non-acceptance. 

Szo. 10. The last four sections shall not be construed to 
impair the right of any person to whom a promise to accept a 
bill may have been made, and who, on the faith of such pro- 
mise shall have drawn or negotiated the bill, to recover 
damages of the party making such promise, on his refusal to 
accept such bill. 

Sec. 11. Every person upon whom a bill of exchange is 
drawn, and to whom the same is delivered for acceptance, who 
shall destroy such bill, or who shall refuse, within twenty- 
four hours after such delivery, or within such other period 
as the holder may allow, to return the bill accepted or non- 
accepted to the holder, shall be deemed to have accepted the 
same. 

Sec. 12. The rate of damage to be allowed and paid upon 
the usual protest for non-payment of bills of exchange, drawn 
or negotiated within this territory, shall be asfollows: First. 
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If such bill shall have been drawn upon any person or persons 
in any of the United States east of the Rocky Mountains, fit 
teen dollars npon the hundred upon theprincipal sum specified 
in such bill. Second. If such bill shall have been drawn 
upon any person or persons in any part or place in Europe, or 
in any foreign country, twenty dollars upon the hundred upon 
the principal sum specified in such bill. 

Sec. 18. Such damages shall be in lieu of interest, charges 
of protesf, and all other charges incurred previous to and at 
the time of giving notice of non-payment; but the holder of 
such bill shall be entitled to demand and recover lawful interest 
upon the aggregate amount of the principal sum specified in 
such bill, and of the damages thereon, from the time at which 
notice of protest for non-payment shall have been given, and 
payment of such principal sum shall have been demanded. 

Sec. 14. Ifthe contents ofsuch bill be expressed in money 
of account of the United States, the amount due thereon, and 
ot the damages herein allowed for the non-payment thereof, 
shall be ascertained and determined without any reference to 
the rates of exchange existing between the territory and the 
place in which such bill shall have been drawn, at the time 
of demand, or of a notice of non-payment. 

Sec. 15. Ifthe contents of such bill be expressed in money 
of account or currency of any foreign country, then the 
amount due, exclusive of the damages payable thereon, shall 
be ascertained and determined by the rate of exchange or the 
value of such foreign currency at the time of the demand of 
payment. 

Sec. 16. When a bill of exchange shall be protested for 
nop-acceptance, the same rate of damages shall be allowed on 
the protest for non-acceptance as provided in the last four sec- 
tions, and shall be in lieu of interest, charges of protest, and 
all other charges incurred previous to and at the time of giving 
notice of non-acceptance; but the holder shall be entitled to 
recover interest upon the aggregate amount of the principal 
sum specified in the bill, and of the damages thereon, from 
the time at which notice of protest for non-acceptance shall 
have been given. 

Sec. 17. The damages allowed by this act shall be re- 
covered only by the holder of the bill who shall have pur- 
chased the same, or some interest therein, for a valuable 
consideration. 

Sec. 18. In all cases where notice of non-acceptance of a 
bill of exchange, or non-payment of a bill of exchange, 
promissory notes, or other negotiable instruments may be 
given by sending the same by mail, it shall be sufficient if 
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such notice be directed to the city or town where the person 
sought to be charged by such notice resides at the time of 
drawing, making, or indorsing such bill of exchange, promis- 
sory note, or other negotiable instrument, unless such person, 
at the time of affixing his signature to such bill, note, or other 
negotiable instrument, shall, in addition thereto, specify 
thereon the post office to which he may require the notice to 
be addressed. 

Sec. 19. Nothing -in this act shall apply to bills of ex- 
change, promissory notes, or other negotiable instruments 
made or drawn before this act takes effect. 

Szoc. 20. The following days, namely, the first day of Jan- 
uary, the fourth day of July, and the twenty-fifth day of De- 
cember, shall for all purposes whatsoever, as regards the pre- 
sentation for payment ur acceptance, and for the protesting 
and giving notice of the dishonor of bills of exchange, checks, 
and promissory notes, made after the passage of this act, be 
treated and considered as is the first day of the week, usually 
ealled Sunday. Three days, commonly called days of grace, 
shall be allowed, except on sight bills or drafts; and any one 
of the holidays specified in this act, coming within the three 
days of grace, shall be counted as one of such days. 

Sze. 21. This act shall take effect and be in full force from 
and after its passage. 


APPROVED, January 16, 1864. 


CREATING OFFICE OF DISTRICT ATTORNEY. 


An Acr Creating the office of District Attorney in each of 
the organized judicial districts of Idaho territory, and to 


define their duties, privileges and powers, and fix their 
salaries, &c. 


Beit enacted by the Legislative Assembly of the Territory of Idaho 
; as follows : 


Szction 1. There shall be a district attorney for each of 
the organized judicial districts, as now established by law; 
they shall hold their offices for the term of two years, and 


ne their successors are elected, or appointed as required by 
aw. 
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Sec. 2. They shall each, before entering upon the duties 
of their offices, execute and file with the judge of their re- 
spective districts, a bond to be approved by said judge, with 
one or more sureties, in the sum of two thousand dollars, con- 
ditioned that they will well and truly pay over all moneys col- 
lected by them as such district attorneys, and for the faithful 
performance of their duties; which bonds shall be forwarded 

y said judge, and filed in the office of the secretary of the 
territory. ` 

Sec. 3. They shall be public prosecutors in their respective 
districts, and shall sign all bills of indictment that may be 
fonnd by the grand jury, and prosecute on behalf of the peo- 
ple all publie prosecutions, wherein the people of this terri- 
tory are a party. 

Sec. 4. They shall when requested by any member of the 
grand jury, give their opinion to them on any matter of law, 
pertaining to their duties as grand jurors, and shall when re- 
quested by any township or county officer, give to them their 
opinion on any matter of law pertaining to their dutics, with- 
out fee, or reward; they shall also prosecute on behalf of the 
people, all forfeited recognizances, and shall receive to their 
own proper use ten per centum of all moneys thus collected; 
also, all forfeited bonds, and reeoginzances and undertakings, 
wherein the people are a party, or necessarily involved in the . 
action. . 

Sec. 5, They shall receive an annual salary of fifteen hun- 
dred dollars, payable quarterly out of the territorial treasury, 
out of any moneys not otherwise appropriated upon an order 
drawn on the territorial treasurer by any judical district judge 
for that purpose. They shall be entitled to the following fees, 
to-wit: For every conviction of felony, when the punishment 
is death, fifty dollars, and for every misdemeanor, the sum of 
fifteen dollars; payable out of the county treasuries where 
the conviction shall take place, as other moneys are drawn 
and paid out. 

Sec. 6. This act to take effect and be in force from and 
after its approval by the governor. 


APPROVED, January 22, 1864. 
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HOMESTEAD, ETC. 


An Acr to Exempt the Homestead, and other property from 
forced sale in certain cases. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 


as follows: 


Section 1. The homestead, consisting of a quantity of land, 
together with the dwelling house thereon and its appurte- 
nances, not exceeding in value the sum of three thousand 
dollars, to be selected by the husband and wife, or either of 
them, or other head of a family, shall not be subject to forced 
sale in execution, or any final process from any court, for any 
debt or liability contracted or incurred after the passage of this 
act, Said selection shall be made by either the husband or 
wife, or both of them, or other head of a family, declaring 
their intention, in writing, to claim the same as a homestead; 
said declaration. shall state that they, or either of them, are 
married, or if not married, that he or she is the head of a- 
family ; that they, or either of them, as the case may be, are, 
atthe time of making such declaration, residing with their 

. family, or with the person under their care and maintenance 
on the premises, particularly describing said premises, and 
that it is their intention to use and claim the same as a home- 
stead; which declaration shall be signed by the party making 
the same, and acknowledged and recorded as conveyances 
effecting real estate are required to be acknowledged and re- 
corded, and from and after the filing for record of said de- 
claration, the husband and wife shall be deemed to hold said 
homestead as joint tenants. : 

Src. 2. Such exemption shall not extend to any mechanics’, 
laborers’ or vendors’ lien lawfully obtained, but no mortgage 
or alienation of any kind, made for the purpose of securing a 
loan or indebtedness, upon the homestead property, shall be 
valid for any purpose whatsoever; Provided, That a mortgage 
or aliengtion tosecure the purchase money, or pay the purchase 
money, shall be valid if the signature of the wife be obtained 
to the same and acknowledged by her separately and apart 
from her husband, nor shall said homestead property be 
deemed to be abandoned without a declaration thereof in 
writing, be signed and acknowledged by both the husband 
and wife, or other head of a family, and recorded in the same 
office and in the same manner as the declaration of claim to the 
Bame is required to be recorded; and the acknowledgement of 
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the wife to such declaration of abandonment shall be taken 
separatelyand apart from her husband; Provided, That if the 
wife be not a resident of this territory, her signature and the 
acknowledgement thereof shall not be necessary to the validity 
of any mortgage or alienation of said homestead; and Pro- 
vided further, That in all cases when husband and wife, or other 
parties mentioned in this act, shall leave the county where 
such homestead is recorded, and establish a residence in some 
other county in this territory, such homestead shall be for- 
feited as far as the provisions of this act are concerned. 

Sec. 3. Whenever execution has been issued against the 
property of a party claiming said property as a homestead, 
and the creditor in such judgment shall make oath before the 
county judge of the county in which such premises are sit- 
uated, or before the judge of the district court thereof, that 
the cash value of such premises exceeds, to the best of the 
creditor's information and belief, the sum of three thousand 
dollars, it shall be the duty of such judge, upon notice to the 
debtor, to appoint three disinterested and competent persons 
as appraisers to estimate and report as to the value of such 
premises, and if the same exceed said sum, whether they can 
be divided so as to leave the premises amounting to the home- 
stead exemption without material injury. If it appear upon 
such report, to the satisfaction of the judge, that the premises 
ean be thus divided, he shall order the excess to be sold under 
the execution. If it appear that the premises cannot be thus 
divided, and the value thereof exceeds the exemption allowed 
by this act, he shall order the entire premises to be sold and 
out of the proceeds the sum of three thousand dollars to be 
paid to the e ada in execution, and the excess to be ap- 
plied to the satisfaction of the execution: Provided, That no 
bid shall be received, by the officer making the sale, under 
three thousand dollars; and Provided further, That when the 
execution is against the husband whose wife is living, the 
judge may, in his discretion, direct the three thousand dollars 
to be deposited in court to be paid out only upon the joint re- 
ceipt of the husband and wife, while the sum is thus deposited, 
or while it is being drawn and invested in another homestead, 
it shall possess all the protection against legal process, and the 
voluntary disposition of the husband as were the original 
homestead premises. 

Sec, 4. The homestead and other property exempt from 
forced sale, of either husband or wife, be set apart by the 
probate court for the benefit of the surviving husband or wife 
and his or her legitimate children; and in the event of there- 
being no survivor or legitimate children of either husband or 
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wife, then the property shall be subjected to the payment of 
their debts: Provided, That the exemption provided for in this 
act shall not extend to unmarried persons, except when they 
have the care and maintainance of minor brothers or sisters, or 
both, or brothers or sisters, minor children, or a father or 
mother, or both, or grand parents or unmarrid sisters living in. 
the house with them. 

Sec. 5. This act shall take effect and be in force from and 
after its approval by the governor. 


APPROVED, February 2d, 1864. 


GOLD AND SILVER QUARTZ LEADS. 


Aw Act relating to the Discovery of Gold and Silver ‘Quartz 
Leads, and of the Manner of their Location. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 


as follows: 

Sectioy 1. That any person or persons who may hereafter 
discover. any quartz lead or lode, shall be entitled to one 
claim thereon by right of discovery, and one claim each by 
location. 

Sec. 2. That a quartz claim shall consist of two hundred 
feet in length along the lead or lode, by one hundred feet in 
breadth, covering and including all dips, spurs, and angles 
within the bounds of said claim, as also the right of drainage, 
tunneling, and such other privileges as may be necessary to 
the working of said claim. 

Sec. 8, The locator of any quartz claim on any lead or 
lode shall, at the time of locating such claim, place a sub- 
stantial stake, not less than three inches in diameter, at each 
end of said claim, on which shall be a written notice speci- 
fying the name of the locator, the number of feet claimed, 
together with the year, month, and day when the same was 
taken. 

Sxc. 4. All claims shall be recorded in the county re- 
corder’s office within ten days from the time of posting notice 
thereon: Provided, That when the claim located is more than 
thirty miles distant from the-county seat, the time shall ex- 
tend to fifteen days. 


8T 


578 GENERAL LAWS. 


Src. 5. Quartz claims recorded in accordance with the 
provisions of section four of this act, shall entitle the person 
so recording to hold the same to the use of himself, his heirs 
and assigns: Provided, That within six months from and after 
the date of recording, he shall perform or cause to be per- 
formed thereon, work amounting in value to the sum of one 
hundred dollars. 

Sec. 6. Any person or persons holding quartz claims in 
pursuance of this act, shall renew the notice required in sec- 
tion three at least once in twelve months, unless such claimant 
is occupying and working the same. 

Sec. T. The conveyances of quartz claims heretofore made 
by bills of sale or other instruments of writing, with or without 
seals, shall be construed in accordance with the lawful local 
rules, regulations and customs of miners, in the several mining 
districts, and said bills of sale or instruments of writing con- 
cerning quartz claims, without seals, shall be prima facie evi- 
dence of sale, as if such conveyance had been made by deed: 
under seal. 

Sec. 8. Conveyances of quartz claims shall hereafter re- 
quire the same formalities, and shall be subject to the same 
rules of construction as the transfer and conveyance of real 
estate. 

Sec. 9. The location and pre-emption of quartz claims 
heretofore made shall be established and proved, when there 
is a contest, before the courts, by the local rules, customs and 
regulations of the miners in each mining district where such 
claim is located, when not in conflict with the laws of the 
United States or the laws of this territory. 

Sec. 10. This act to take effect and be in force from and 
after its approval by the governor. 

APPROVED, February 4th, 1864. ` 


ROADS, ETC.- 


An Acr concerning Roads, Highways, Trails, and Public 
Thoroughfares. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
” as follows: 


Section 1. All roads and trails, streets and thoroughfares, 
shall be considered as public highways, which are, or have 
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been used as such, at any time within two years prior to the 
passage of this act, or which may hereafter be declared as 
such by the board of county commissioners within their re- 
spective counties: Provided, That in case any such public - 
highway is now closed, the same shall not be opened without 
an order of the board of county commissioners. 

Sro. 2. It shall be lawful whenever the public interests 
require it, for the board of county commissioners of each 
county, to divide the said county into a suitable number of 
road districts, and there shall be elected at each election, a 
road supervisor for each district. f i 

Sro. 8. The county clerk of each county shall notify all 
persons who have been elected road supervisors, within ten 
days after such election has been made (held), informing them 
‘of such election, and describing the boundaries of their re- 
spective districts. 

Src. 4.. The road supervisors shall cause all highways 
within their respective districts to be kept clear from ob- 
structions, and in good repair, causing banks to be graded, 
bridges and causeways to be made, when the same may be 
necessary to keep the same in good repair, and to rebuild 
them when, destroyed. 

Sec. 5. The road supervisors shall have power to make 
use of any gravel or dirt for improving the roads which may 
be absolutely necessary from any adjacent lands, and the 
board of county commissioners may allow such damages, if 
there be any, to the cwners of such lands, as they may deem | 
just: Provided, That said commissioners shall be liable to pay 
damages to the county, at the suit of any citizen, if it should 
be proved that they have allowed extraordinary and extrav- 
agant damages. ; 

Beo. 6. if in the opinion of a majority of the board of 
county commissioners of any county in this territory, the 
pe road policy of that county so demand, there shall be 
evied and collected, on all able bodied men in each district, 
a road tax of three dollars, to be collected by the road super- 
visor, and the auditor of the county shall furnish him with 
blank receipts for the same, and the road supervisor shall 
spend the money collected by him, in the improvement of 
highways, and shall take receipts for all moneys expended 
by him, and settle with the auditor quarterly, and make a full 
exhibit of the expenditures made by him: Provided, If any 
person liable to pay road tax, as herein provided, will per- 
form, or cause to be performed, one full days’ work, it shall 
be fall satisfaction for said three dollars. 

Suc. 7. Whenever any contract for the improvement of 
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roads, trails, streets or thoroughfares is to be made, advertise- 
ment thereof shall he given by the supervisor of the district 
in which such improvement is to be made, by posting written 
notices in two of the most public placea of his district, and by 
advertisement in one newspaper of the county, or, if none be 
published in the county, by notice posted on the court house 
door, at least ten days priar to the letting of such contracts, 
and all contracts shall be awarded to the lowest responsible 
bidder, subject to the approval of the board of commissioners : 
Provided, That the supervisor shall have power to make con- 
tracts for the improvement of roads, which shall not exceed 
the sum of fifty dollars, at their option, such contracs to be 
approved by the board of commissioners. 

E0, 8. The board of commissioners of each county, on 
presentation of petitions, praying for a county road, trail, or 
thoroughfare, to be laid out within the county, or praying for 
such road, trail, thoroughfare, or highway, to be laid out from 
the dwelling or plantation of any person, to any public road, 
or from one public road to another and designating the points 
therein, shall cause notice to he given to the parties owning 
the lands over which such road is to be located, and if ob- 
jections by one or more of the owners shall be made, the 
board of commissioners shall consider and determine the same 
at their next regular meeting, and if they shall he of the 
opinion that such road, trail, street, or thoroughfare is neces- 
sary, they shall appoint two persons as viewers who shall view 
out and locate said road, trail, strect, or thoroughfare, and 
upon & return of the certificate of the viewers, shall declare 
the same to be a public highway; when absolutely necessary, 
the county surveyor may be called on by the commissioners 
to assist in said location. 

Bgc. 9. Hach road supervisor shall report to the board of 
commissioners quarterly, the amount of money collected and 
paid out by him, and to whom and for what paid, the number 
of days he has been in actual service, and also a list of de- 
Hnquents; and said supervisor shall make an affidavit before 
a justice of the peace, or some other officer qualified to ad- 
minister oaths, that the said report and delinquent list are 
eorrect, to the best of his knowledge and belief, and any 
person refusing or neglecting to pay the road tax required by 
this act, to the supervisor, within three days after the same 
shall have been demanded in writing of him by such super- 
visor, shall be considered a delinquent, and the supervisor 
shall proceed ta levy, and sell at public vendue, to the highest 
bidder, after giving public notice as required by law on sales 
under execution, the preperty of such delinquent, or so much 
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thereof as shall be necessary to satisfy such delinquent’s road 
tax and costs of making such sale. 

Src. 10. The road supervisors shall each receive for their 
services while in actual employment, such compensation as 
shall beʻallowed by the board of commissioners, not to exceed 
six dollars per day. 

Brzo. 11, If any person shall obstruct any public road, trail, 
street or thoroughfare, by felling any trees across the same, or 
by placing any other obstructions therein, or damaging, dig- 
ging or deepening a creek or river, or its banks so as to de- 
stroy a ford or crossing, he shall be liable to prosecution be- 
fore any justice of the peace, or any commissioner of the 
county or supervisor of the road district, on behalf of the 
county, and, on conviction thereof, shall be fined in a sum not 
exceeding fifty dollars, and shall forfeit five dollars for every 
succeeding day he shall suffer said obstruction to remain, 
after he shall have been ordered to remove the same by the 
supervisors. The road supervisors shall cause to be erected 
and kept in repair, posts and guide-boards with inscriptions 
thereon, in letters and figures, giving the direction and dis- 
tance to the most noted places, to which such roadway leads. ` 

Sec. 12. If any person shall wilfully destroy or injure any 
bridge or causeway, or remove or cause to be removed any of 
the plank or timber therefrom, or cut down or injure any tree, 
‘planted or growing as a shade tree, in any public highway, 
street or thoroughfare, by digging in it, he shall be liable to 
be prosecuted before any justice of the peace, by any com- 
missioner of the county in behalf of said county, and, on con- 
viction thereof, shall be fined in a sum not to exceed one 
hundred dollars. 

Sec. 13. All fines collected under the provisions of this 
act, shall be paid into the county treasury for the use of the 
road district in which the same was collected. 

Src. 14. This act to take effect and be in force from and 
after its approval by the governor. 


APPROVED, January 30, 1864. 
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PROHIBITION OF SALE OF ARDENT SPIRITS, ETC. 


Ayn Act to prohibit the sale of Ardent Spirits, Fire-arms, or 
Ammunition, to Indians, ‘ 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


SECTION Í. Any person who shall after the passage of this 
act, sell, barter, give or in any manner dispose of any spiritu- 
ous or malt liquor to any Indian or Indians; or any fire-arms 
or ammunition of any description whatever to any hostile In- 
dians within this territory, shall be deemed guilty of a misde- 
meanor, and upon due conviction thereof, before any court 
of competent jurisdiction, shall be fined in any sum not ex- 
ceeding five hundred dollars, or be imprisoned in the county 
jail for any term not exceeding six months, or by both such 
fine and imprisonment, in the discretion of such court. ` 

Sec. 2. Justices of the peace within their respective coun- 
ties, are hereby declared to have complete jurisdiction within 
the meaning of this act. 

Src. 8. White persons and Indians of lawful age, are 
hereby declared to be competent witnesses in the trial of all 
causes embraced within the meaning of this act. 

Src. 4. This act to take effect and bein force from and 
after its approval by the governor. 

APPROYED January, 25th, 1864. 


JUDICIAL DISTRICTS. 


Ax Act defining the Judicial Districts of this Territory, as- 
signing the Judges, fixing the times and places of holding 
the supreme and district courts, and ae the’ jurisdiction 
thereof, providing for special terms and adjournments, for 
the appointment of clerks, and the procuring of seals, and 
prescribing the mode of proceeding in the district courts. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 


as follows: 


Sxorton 1. This territory is hereby divided into three ju- 


e 


* 
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dicial districts, as follows: The first judicial district shall em- 
brace the counties of Idaho, Nez Perce, and Shoshone ;: the 
second judicial district shall embrace the county of Boise; 
the third judicial district shall embrace the county of Missoula, 
and that portion of the territory lying east of the summit of 
the Rocky mountains. 
Sec. 2. The Hon. A. O. Smith, associate justice of the su- 
preme court, is hereby assigned to the first judicial district ; 
the Hon. Samuel C. Parks, associate justice of the supreme 


, court, is hereby assigned to the second judicial district; and 


the Hon. Sidney Edgarton, chief justice of the supreme court, 
is hereby assigned to the third judicial district. 

Src. 3. The district court shall have original jurisdiction 
in civil cases, when the amount in dispute exceeds on hun- 
dred dollars exlusive of interest, and in all felonies, and in all 
other criminal cases not otherwise provided for. 

Sec. 4. The appellate jurisdiction of said court shall ex- 
tend to hearing upon appeal an order or judgment of a probate 
court, or justice of the peace, in the cases prescribed by statute. 

Sec. 5. There shall be a term of the supreme court of this 
territory held at the territorial seat of government annually, 
commencing on the first Monday in August, and such term 
may be adjourned, from time to time, as said supreme court 
may order and direct by an entry made in the records of said 
court. 

Sec. 6. The terms of the first judicial district court shall 
commence at the county seat of the respective counties as fol- 
lows: In the county of Nez Perce, on the first Monday in 
January, the deca Monday in April, and the first Monday 
in November, for the year eighteen hundred and sixty-four, 
and thereafter, annually, on the second Monday in April and 
first Monday in November; in the county of Shoshone, an- 
nually, on the first Monday in September; in the county of 
Idaho, annually, on the fourth Monday in May and the first 
Monday in October. 

Sec. T. The terms of the second judicial district court shall 
commence, annually, at the county seat of Boise county, on 
the second Monday in February, first Monday in July, and 
third Monday in September; and whenever a new county 
shall be legally organizsd out of any part of said county of 
Boise, then, in such new county, courts shall be held, annually, 
at the county seat of said county, commencing on the third 
Monday in October. l é 

Sto. 8., The terms of the third judicial district court shall 
commence, annually, as follows: In the county of Missoula; 


at Hell Gate, on the third Monday in June; at Hast Bannack, 
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on the first Monday in April and the first Monday in Novem- 
ber; and at e on the first Monday in May and the 
first Monday in December. 

Sec. 9. The first six days of every term of said courts 
holden at the county seat of Nez Perce county, at the county 
seat of Boise county, and at Virginia City, or so much thereof 
as may be necessary, shall be appropriated to the trial of 
causes arising in said districts, respectively, under the consti- 
tution and laws of the United States. 

Sec. 10. The judge of any district court in said territory 
may, at his discretion, appoint special sessions thereof, to be 
held at the places where the stated sessions thereof are holden, 
or at any other place in his district; at which special sessions 
it shall be competent for said court to entertain jurisdiction 
of, and hear, and decide all cases, civil and criminal, at law, 
or in equity, cases in error or on appeal, issues of law, motions 
in arrest of judgment, motions for new trial, and all other mo- 
tions; and to award executions, and other final process, and 
to do and transact all other business, and direct all other pro- 
ceedings in all cases pending in the district court, including 
the trying of any cause, civil or criminal, by jury, in the same 
way, and with the same force and effect, as the same could or 
might be done at the stated sessions of said court: Provided, 
That the clerk of such district court shall, at least thirty days 
before the commencement of such special sessions, cause the 
time and place for holding the same to be published, for at 
least three weeks successively in one or more of the newspa- 

ers nearest to the place where the session is to be holden, or, 
in districts where there is no newspaper, by written or printed 
notices posted at the place of holding said court, and at three 
other of the most public places within the district; that all 
process, writs, and recognizances of every kind, whether re- 
specting juries, witnesses, bail, or otherwise, which relate to 
the causes to be tried at the special sessions shall be consid- 
ered as belonging to said sessions in the same manner as if 
they had been issued or taken in reference thereto; that any 
special session may be adjourned to any time, or times, pre- ` 
vious to the next regular term of the district court for said 
county or division of such judicial district; thatall business 
depending for trial at any special court shall, at the close 
thereof, be considered as of course removed to the next regu- 
lar term of the district court for said county or division of 
such judicial district. ; 7 8 

Sze. 11. Any judge of a judicial district in this territory 
may hold a term of court in any district in this territory in 
case of vacancy occurring through sickness, death, disqualifi- 
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cation, resignation, or absence from the district of the judge 
properly assigned to that particular district; and a written re- 
quest from the judge of the district in which the court is to 
be held, or from the governor, to be entered on the records of 
said court, shall be sufficient authority to any judge for hold- 
ing said court, and from the time of the service of said notice 
upon him, he shall have full power to act, as judge of said 
district during such absence, sickness, or disqualification, and 
do any act that may be necessary and proper for the holding 
of said court, including the appointment of a clerk, and the 
designation of a seal, in all cases when there is no clerk or seal. 


Sec. 12. Whenever it shall so happen that the judge of a 
district court shall not attend atthe commencement of the ses- 
sion of the said court, or at the time appointed on any adjourn- 
ment thereof, to open and adjourn the said court in person, 
the judge may, by a written order to the clerk, adjourn the 
court from time to time, as the case may require, to any time 
or times antecedent to the next stated term of said court, and 
all suits, actions, writs, processes, recognizances, and other 
proceedings, pending in such court shall have day and be re- 

urnable to, and heard, tried and determined, at such adjourn- 
ment, or adjournments, in the same manner, and with the 
same effect, as if the said court had been duly opened and 
held at the commencement of such session, or any other day 
appointed therefor, and all persons bound or required to ap- 
pear at said court, either as jurymen, witnesses, parties, or | 
otherwise, shall be bound and required to attend at such ad- 
journment, or adjournments, accordingly: Provided, That in 
such absence of the judge, the clerk may adjourn the court 
from day to day, without an order, for any period not exceed- 
ing one week. 


Szoc. 13. Hach judicial district shall have an appropriate 
seal, to be procured. by the clerk thereof, under the direction 
of the judge. And the clerk of the supreme court shall pro- 
cure an appropriate seal-for the same, under the direction of 
the judges thereof, or a majority of them. 


Szo. 14, The rules of pleading, practice, evidence, and of 
all other proceedings, both in civil and criminal cases, in the 
district courts, shall be the same as those in force in the terri- 
tory of Washington on the first day of December eighteen 
hundred and sixty-three, till otherwise provided by law. __ 

Szo. 15. In all cases of murder and felony, each of the 
three judicial districts of this territory shall be considered but 
one coutity, and persons accused may be indicted, tried, and 
punished, at any place of holding court in the district in which 
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the offence was committed, which is most convenient, or 
where a court may first be held, after the arrest of the offender. 

Sec. 16. This act to take effect and be in force from and 
after its approval by the governor. . 


APPROVED December 18th, 1863. 


PARTNERSHIPS. 
AN Act to provide for the formation of Partnerships. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Section 1. Limited partnerships for the transaction of mer- 
cantile, mechanical, mining, or manufacturing business, within 
this territory, may be formed by two or more persons, upon 
the terms and subject to the condition and liabilities prescribed 
in this act, but nothing contained in this act shall authorize’ 
such partnerships for the purpose of banking or insurance. 

Sec. 2. The said partnerships may consist of one or more 
persons, who shall be called general partners, who shall jointly 
and severally be responsible as general partners are by law, 
and of one or more persons who shall contribute to the com- 
mon stock a specific sum, in actual cash payment, as capital, 
who shall be called special partners, and who shall not per- 
sonally be liable for any debts of the partnership, except in 
the cases hereafter mentioned. 

Sec. 3. The persons forming such partnerships, shall make 
and severally sign a certificate, which shall contain the name 
or firm under which said partnership is to be conducted, the 
names and respective places of residence of all the general 
and special partners, distinguishing who are general and who 
are special partners, the amount of capital which each special 
partner has contributed to the capital stock, the general nature 
of ithe business to be transacted, and the time when the part- 
nership is to commence, and when it is to terminate. 

Sec. 4, No such partnership shall be deemed to have been 
formed, until a certificate, made as aforesaid, shall be acknow- 
ledged by all the partners before some officer authorized to 
take acknowledgment of deeds, and recorded in the office of 
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the recorder of the county in which the principal place of 
business of the partnerships is located, in a book to be kept for 
that purpose, open to public inspection; and if the partner- 
ship shall have a place of business, situated in different eoun- 
ties, a copy of the certificate, certified by the recorder in whose 
office it shall be so recorded, shall be filed and recorded in like 
manner in the office of the recorder in every such county. If 
any false statement shall be made in any such certificate, all 
the persons interested in the partnership shall be liable as gen- 
eral partners, for all the engagements thereof. 

Sec. 5. The partners shall for three successive weeks im- 
mediately after such registry, publish a copy of the certificate 
above mentioned in a newspaper published in the county 
where the principal place of business is situated; and if no 
such paper be there printed, then in a newspaper in the terri- 
tory nearest thereto; and in case such publication be not so 
made, the partnership shall be deemed general. 

Szoc. 6. Upon every renewal or continuation of a limited 
partnershp beyond the time originally agreed upon for its du- ` 
ration, a certificate thereof shall be made, acknowledged, 
recorded and published, in like manner as is provided in this 
act for the original formation of limited partnerships and every 
such partnership which shall not be renewed in conformity 
with the provisions of this section, shall be deemed a general 
partnership. 

Sec. T. The business of the parnership shall be conducted 
under a firm, in which names of the general partners only shall 
be inserted, and the general partners only shal} transact the 
business ; if the name of any special partner be used in said 
firm with his consent or privity, or if he shall personally make 
any contract respecting the concerns of the partnership with 
any person except the general partner he shall be deemed and 
treated as a general partner. 

Sec, 8. During the continuance of any partnership, under 
the provisions of this act, no part of the capital stock thereof 
shall be withdawn, nor any division of interests, or profits be 
made so as to reduce such capital stock below the sum stated 
in the certificate before mentioned. If at any time during 
the continuance, or at the termination of the partnership, the 
property or assets shall not be sufficient to pay the partnership 
debts the special partners shall severally be held responsible 
for all sums by them in any way received, withdrawn, or di- 
vided, with interest thereon from the time when they were so 
withdrawn ceopecarely. 

Src. 9. No general assignment by said partnership, in case 
of insolvency, or where their goods and estate are insufficient 
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for the payment of all their debts, shall be valid unless it pro- 
vide for a distribution of the partnership property among all 
a creditors in proportion to the amount of their several 
claims. . 

Sec. 10. In case of such assignment, as provided in the 
preceding section, the assent of the creditors shall be pre- 
sumed, unless within sixty days after notice thereof, they shall 
- dissent; and no such assignment shall be valid unless notice 
thereof shall be given in some newspaper printed in the county 
where the place of business, of the party making itis situated ; 
or if no newspaper be printed in such county, then in some 
newspaper printed in the territory nearest thereto, within four- 
teen days after making such assignment. 

Sec. 11. All suits respecting the business of such partner- 
ships shall be prosecuted by and against the general partner- 
ship, except in those cases in which provision is made in this 
act, that the special partners shall be deemed general partners, 
and that special partnerships shall be deemed general part- 
nerships, in which cases all the partners deemed general part- 
ners may join or be joined in such suits, and excepting also 
those cases where special partners shall be held, severally re- 
sponsible on account of any sums by them received or with- 
drawn from the common stock, as before provided. 

Szo. 12. No dissolution of a limited partnership shall take 
place, except by operation of law, before the time specified 
in the certificate before mentioned, unless a notice of such 
dissolution shall be recorded in the recorder’s office in which 
the original certificate or the certificate of renewal or continu- 
ation of the partnership was recorded, and unless such notice 
shall also be published for three successive weeks in some 
newspaper printed in the county where the certificates of the 
formation of such partnerships were published according to 
the provisions of this act; and, if no newspaper shall, at the 
time of such dissolution, be printed in such, county, then the 
notice of such dissolution shall be published in some news- 
paper in the territory, nearest thereto. 

E0, 18. In all cases not otherwise provided for in this act, 
the members of limited partnerships shall be subject to. 
all the liabilities, and entitled to all the rights of general 
partners. 

Sec. 14. This act shall take effect and be in force from and 
after its approval by the governor. 


APPROVED, January 4th, 1864. 
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JURORS. | 
Aw Act concerning Jurors. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows : 


Section 1. The probate judge and the sheriffof the county 
in which a term of the district court is or may be authorized 
by law to be held, shall, at least ten days prior to the commence- 
‘ment of said term of court, select the names of one hundred 
persons, lawfully qualified to serve as jurors, from the assess- 
ment roll of such county: Provided, That that number of 
names are contained on such assessnient roll; and the names 
of the persons so selected, after being written on separate 
slips of paper, shall be deposited in a box to be provided for 
such purpose, and from the names so deposited the judge and 
sheriff aforesaid, shall alternately draw the names of thirty 
persons who shall constitute trial jurors, for the next ensuing 
term of such district court. 

Sec. 2. The list of names so drawn certified to by the 
judge and sheriff as selected by them, shall thereupon be de- 
livered to the clerk of the district court who, upon the receipt 
of the same, shall immediately issue a venire directed to the 
sheriff of the county, commanding him to summon the persons 
so named as trial jurors for such term of court, and the sheriff 
shall summons such named persons at least three days prior to 
the commencing of such term of court. 

Sec. 8. The venire as provided for in section two of this 
act, shall be returned to the clerk of such district court, by the 
sheriff aforesaid, at least two days before the commencement 
of such term of court, and such venire, after its return, shall 
be subject to the inspection of any officer or attorney of the 
court, 

Sec. 4. The box containing the residue of the names of the 
the jury list as aforesaid, shall, after such drawing, be lacked 
up, and with the key, deposited with the clerk of the district 
court for such county, and by him safely kept for future use 
by the aforesaid officers, or as further provided in this act. 

Szo. 5. When at any time during a term of the district 
court, it shall become necessary to summons other jurors than 
as hereinbefore provided for, the clerk shall in open court, 
under the direction of the judge thereof, from such box, draw 
a sufficient number of names to constitute additional trial 
jurors during such term of court; Provided, In case any such 
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jurors so drawn reside ata great distance from the place 
where the court is held, the court may, in its discretion, dis- 
pense with summoning such juror and order another to be 
drawn instead thereof, and the clerk shall issue a venire 
directed to the sheriff, for the summoning of such persons as 
trial jurors, and the sheriff shall proceed forthwith to summon 
the same as such trial jurors, and with all possible diligence, 
make return with his proceedings thereon. 


Sec. 6. When at any term of the district court for the 
want of an assessment roll, or sufficient time is not permitted 
in which to prepare and draw the list of jurors as provided in 
this act, or when from any cause which may appear satis- 
factory to such district judge, such list has not been prepared 
or drawn, or the sheriff has not summoned such jurors, or the 
names selected as jurors, placed in such box be exhausted, it 
shall be lawful for such district judge and sheriff to prepare a 
list of the names of a sufficient number of persons, competent 
to serve as trial jurors, and deposit such names in a box, and 
at any time during the term of the court when a jury shall be 
required, names of persons shall be drawn therefrom by the 
clerk, as provided in section five of this act, and from time'to 
time, other names may be selected and placed in such box and 
drawn. therefrom as hereinbefore provided for and summoned 
as such trial jurors; Provided, That in the selection of names 
to be deposited in such box the name of no person from 
among the by-standers at such court shall be chosen and 
selected. 


Src. T. It shall be the duty of the probate judge and any 
one of the county commissioners of the county at least ten 
days prior to the assembling of a court authorized by law, to 
inquire into public offences, by the intervention of a grand 
jury, to select the names of twenty four persons eligible to 
serve as jurors, and upon avenire being issued by the clerk of, 
such court, the sheriff shall, at least two days prior to the 
meeting of the court, summons said -persons to appear on the 
first day of the succeeding term and from such pannel, the 
court shall select seventeen persons who shall constitute such 
grand jury. 

Src. 8. When from any cause on the meeting of, or during 
the term of a court, authorized by law, to inquire into public 
offences by the intervention of a grand jury, anda grand 
jury is wanted, and there is not a sufficient number of jurors 
present, or those summoned have been discharged, a sufficient 
number to complete such grand jury, or constitute a new 
grand jury, as the case may be, shall be selected and sum- 
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moned in the same manner as is prescribed in section six of 
this act, and for the selection of trial jurors. 

Sec. 9. Any person who is a qualified voter in this terri- 
tory shall be competent to serve as a grand or petit juror. 

Sec. 10. The following persons shall be exempted from 
serving as grand or petitjurors, viz: All priests or ministers 
of the gospel; attorneys and counsellors at law, practicing as 
such; practicing physicians; all county, township or territorial 
officers; editors, and regularly enrolled firemen in active ser- 
vice, not exceeding sixty-five in number to each company. 

Src. 11. Any person summoned as aforasaid to serve as a 
juror who shall fait to attend unless excused by the court, 
shall be fined in any sum not exceeding two hundred dollars, 
at the discretion of the court and be imprisoned in the county 
jail until such fine is paid. 

Src. 12. This act to take effect and be in force from and 
after its approval by the Governor. 


APPROVED, January 29th, 1864. 


CREATION OF OFFICES, ETC. 


An Act creating officesin the territory of Idaho, declaring to 
whom resignations shall be made, when offices shall be 
deemed vacant, and the manner of filling such vacancies. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
i as follows : 


Srorron 1. That there shall be elected or appointed as 
hereinafter declared, the following officers, to wit: First. 
One territorial treasurer. Second. One territorial auditor, 
who shall be ex-officio librarian. Third. One territorial 
superintendent of public instruction. Fourth. One delegate 
to congress, Fifth. Members of the council. Sixth. Mem: 
bers of the house of representatives. Seventh. One attorney 
for each judicial district. Eighth. For each county, one pro- 
bate Judge, one county clerk, whose duty it shall be to act as 
clerk of the probate court; one sheriff, who shall be also tax 
collector; one assessor, one treasurer, one recorder, who shall 
be ex-ficio auditor and clerk of the board'of county commis- 
pioners; one surveyor, one county school superintendent, and 
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three county commissioners; for each election precinct, two 
justices of the peace, who shall be ex-officio coroners in their 
precinct, and two constables. The district attorneys and pro- 
bate judges shall be elected by the qualified voters of the 
respective counties and districts; such district attorneys and 
probate judges shall hold their offices for two years unless 
otherwise provided by law, or until their successors be ap- 
puinted and qualified, if not removed by the governor for 
cause published and filed in the office of the secretary of the 
territory. At every general election, there shall be elected in 
each road district by the qualified voters thereof one road 
supervisor. 

Sec. 2, One delegate to congress shall be elected by the 
qualified electors of the territory; Members of the council 
and house of representatives, county clerks, sheriff, county 
assessor, county treasurer, county recorder, county surveyor, 
and county commissioners, shall be elected by the qualified 
electors of their respective districts or counties. Justices of 
the peace and constables shall be elected by the qualified 
electors of their respective precincts. 

Sec. 8. The territorial treasurer, auditor and superinten- 
dent of public instruction shall be elected by the qualified 
electors of the territory, and shall hold their respective offices 
for the term of two years, and until their successors shall be 
elected and qualified. 

Sec. 4. Members of the council, county clerks, sheriffs, 
county treasurers, county recorders, county assessors, county 
surveyors, county school superintendents, and justices of the 
peace, shall hold their respective offices for the term of two 
years, unless otherwise provided by law, and until their 
successors shall have been elected and qualified. 

Sec. 5. Members of the house of representatives, constables 
and road supervisors, shall hold their respective offices for the 
term of one year, unless otherwise provided by law, and until 
their suceessors shall have been elected and qualified. 

Sec. 6, County commissioners shall hold their offices as 
follows: At the first general election after the passage of this 
act, in each county there shall be elected three suitable persons 
resident in different parts of the county, as county commis- 
sioners, who shall hold their office respectively one, two and 
three years, and at each and every subsequent annual election 
one commissioner shall be elected who shall hold his office 
three years; the persons so elected at the first general election 
after they have qualified, shall’ assemble at the office of the 
county auditor, the said auditor shall prepare three blank slips 
of paper upon which respectively, he shall write the names of 
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the commissioners, he shall fold said slips of paper so written 
upon, so that they cannot be readily distinguished one from 
the other, and deposit them in a suitable box; he shall also 
prepare three other blank slips of paper upon which respec- 
tively, he shall write one year, two years, and three years, and 
fold them ina similar manner and deposit them in another 
similar box, he shall then proceed to draw from the first box 
one of the folded slips, and open it, and call aloud the name 
written thereupon, whereupon the commissioner whose name 
is called, shall proceed to draw from the second box 4 slip, in 
like manner shall the drawing of the remaining slips be con- 
ducted; each of the commissioners shall then deposit the 
folded slip which he had drawn, with the auditor, who shall 
note the time expressed on such slip, and declare the name of 
the commissioner who drew it, and said commissioner shall 
hold his office for the time expressed on such slip. 

Sec. T. All elective officers designated in sections one, two, 
three, four, five and six of this act, shall be filed at the general 
elections provided by law for this territory. 

Src. 8.7 Notaries public may be appointed by the governor, 
who shall hold their offices for the term of two years, unless 
sooner removed by the governor for cause, published and filed 
in the office of the secretary of the territory. 

Sc. 9. Resignation shall be ‘made as follows: First. By 
the territorial officers and by all officers elected by the legisla- 
ture, to the governor. Second. By all county officers to the 
county commissioners in their respective counties. Third. 
By all other officers holding their office by appointment, to 
the body, board, or officer, that appointed them. 


Src. 10. Every office shall become vacant on the happen- 
ing of either of the following events before the expiration of 
the term of such office: First. The death of the incumbent. 
Second. His resignation. Third. His removal. Fourth. 
His ceasing to be an inhabitant of the territory, district, 
county or precinct, for which he shall have been elected, or 
appointed, or within which the duties of his office are to be 
discharged. Fifth. His conviction of any infamous crime, 
or of any offence involving a violation of his official oath. 
Sixth. „His refusal or neglect to take his oath of office, or to 
give, or renew his official bond, or deposit such oath or bond, 
within the time prescribed by law. Seventh, The decision 
of a competent tribunal declaring void his election or 
appointment. 

Sec. £1. The governor shall also declare vacant the office 
of every officer required by law to execute an official bond, 
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whenever a judgment shall be obtained against such officer 
for a breach of the condition of such bond. 

Sec. 12, Whenevera vacancy shall occur during the recess 
of the legislature, in any office which the legislature are au- 
thorized to fill by election, or which the governor subject to ° 
confirmation of the legislative council, is authorized to fill, 
the governor unless it is otherwise specially provided, may 
appoint some suitable person to perform the duties of such 
office until the next subsequeut session of the legislature. 

Sec. 18. When at any time there shall be in either of the 
county or precinct offices, no officer duly authorized to exe- 
cute the duties thereof, some suitable person may be appointed 
by the county commissioners, to perform the duties of either 
ot said offices: Provided, That in case there is no boad of 
county commissioners the governor may, on notice of such 
vacancy create or fill such board. 

Sec. 14. Every person so appointed in pursuance of either 
of the last two preceding sections, shall, atter taking the oath 
prescribed, and filing the requisite bond, if any continue to 
exercise and perform the duties of the office to which they 
shall be appointed, until such vacancy shall be regularly 
supplied as provided by law. 

Sec. 15. This act shall take effect and be in force from and 
after its approval by the governor. 


APPROVED, January 29th, 1864. 


TRESPASSING OF ANIMALS. 


An Act to prevent the Trespassing of Animals upon Private 
Property. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Section 1. If any horse, mule, jack, jenny, hog, sheep, 
goat, or any head of meat cattle shall break into any ground 
inclosed by a lawful fence, the owner or manager of such 
animal shall be liable to the owner of such inclosed premises 
for all damages sustained by such trespass; and if the trespass 
be repeated, by neglect of the owner or manager of such 
animals, he shall, for the second or every subsequent offence 
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or trespass, be subject to double the damages of such trespass 
to the owner of said premises. 

Szoc. 2. If any owner or occupier of any grounds or crops 
trespassed upon, provided said ground be inclosed within a 
fence, by animals entering upon or breaking into his or their 
grounds, whether inclosed by a lawful fence or not, shall kill, 
maim or materially injure the animal or animals so trespassing, 
he, she or they shall be liable to the owner of such stock for 
all damages and for the costs accruing from a suit for damages, 
when necessarily resorted to for their recovery; Provided, 
The owner or occupier of such grounds or crops so damaged 
and so trespassed upon may take up and safely keep, at the 
expense of the owner or owners thereof, after due notice to 
said owners of such known animals, or so many of them as 
may be necessary to cover the damages he may have sustained, 
for ten days; the same may be posted under the estray laws 
of the territory. And before restitution shall be had by the 
owner or owners of such animals, all damages done by them, 
as well also asthe expenses of posting and keeping them, 
shall be paid. Any justice of the peace in the township or 
precinct shall have jurisdiction of all such reclamation of ani- 
mals, poea with the damages, expense of keeping and 
posting the same, when the amount claimed does not exceed 
one hundred dollars. 

Src. 8. When two or more personsshall cultivate lands un- 
der one inclosure, neither of them shall place or cause to be 
placed, any animal on his, her or their gon to the injury 
or damage of the other or others, but shall be liable for all 
damages thus sustained by the other or others; and if repeated 
after due notice is given, and for every subsequent repetition, 
double damages, to be recovered in any court having jurisdic- 


on. 
Src. 4. This act shall take effect and be in force from and 
after its approval by the governor. 


APPROVED January 29, 1864. 
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JAILS, ETO. 


An Act in relation to common Jails and the Prisoners 
thereof. i 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Section 1. There shall be built, or provided, kept and 
maintained, in good repair, in each county, one common jail, 
at the expense of the county. 

Sec. 2, The county commissioners shall have the care of 
building, inspecting, and repairing such jail, and shall once, 
every three months, inquire into the state thereof, as respects 
the security thereof, treatment and condition of the prisoners, 
and shall take all necessary precaution against escape, sick- 
ness, or infection. 

Sec. 3. The sheriff shall have the custody of the jail in 
his county, and of the prisoners therein, and shall keep the 
same personally, or by his deputy, for whose acts he shall be 
responsible, and shall furnish all necessary sustenance, bed- 
ding, clothing, fuel, and medical attendance, for the prisoners 
committed to his custody, and the commissioners shall allow ` 
him reasonable compensation out of the county treasury, not 
exceeding two dollars per day, for the support of all prisoners 
confined on criminal process. 

Sec. +. The sheriff may appoint one or more jailors, who, 
in case of the absence or disability of the sheriff, or during 
any vacancy in the office, shall have the custody of the jail 
and the prisoners therein. i 

Sec. 5. If any sheriff or jailor, shall defraud any prisoner 
of his allowance, or shall not allow reasonable allowance and 
accommodation, he shall forfeit fifty dollars for each offence, 
to be recovered by an action of debt by the county commis- 
sioners, for the use of the county. 

Sec. 6. Every jailor, five days prior to the opening of each 
term of the district court, in the district in which his county 
is situate, shall return to the commissioners of his county a 
certified list of all the prisoners then in his custody, with the 
time and causes of their confinement, and the length of the 
term for which they were committed; and he shall, also, re- 
turn to said commissioners, within five days after the close 
of said term of said court, the name, and cause, and term of 
commitment, of every prisoner committed during said term 
of court; and any jailor, who shall neglect to make such re- 
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turn, for every such neglect shall pay a fine not exceeding 
fifty, nor less than twenty dollars, to be imposed at the next 
succeeding term of said court, on information of said com- 
missioners of such neglect; and such fine shall go to the 
county. 

Szo. T. Persons may be committed under the authority of 
the United States, to any jail, upon payment of the expenses 
of supporting such prisoners, five dollars per month to the 
county for the use of the jail, and all legal fees of the jailor; 
and the sheriff shall receive such prisoners, and. subject them, 
to the same discipline, and treatment, and be liable for any 
neglect of duty as in case of other prisoners; but the county 
in no case shall be liable for any escape, 

Sec. 8. Whenever any prisoner, under conviction for any 
criminal offence, shall be confined in any jail for any liability 
to pay any fine, forfeiture, or costs, or to procure sureties, the 
district court, upon satisfactory evidence of such inability, 
may in lieu thereof, confine such person in the county jail, at 
the rate of two dollars per day, until the forfeiture or costs sa. 
imposed shall be satisfied ; and in such case, the sheriff may 
hire out, or put to labor such person or persons, and shall 
charge the earnings of said prisoners to himself, for the sus- 
tenance of said prisoners; any surplus that may accrue from, 
such labor, shall be paid into the county treasury to the eredit 
of said prisoner. 

Sze. 9. Whenever from, any sufficient cause the sheriff 
shall think it expedient that the prisoners be removed from, 
the jail of his, county, on application in writing to the gov- 
ernor of the territory, by the sherif and commissioners of 
such county, the governor may order said prisoners to be re- 
moved to some other jail, anywhere within the territory, there 
to be detained in the same manner and by the same process as 
in the jail from whence they were removed, until remanded 
back, by a similar process, or discharged according to law. 

Sec. 10. All the expenses of removing and maintaining 
prisoners, incurred under the preceding section, shall be de- 
frayed by the county from which they were so removed. 

Sec. 11. All acts and parts of acts, inconsistent with this 
act, are hereby repealed; and this act shall take effect from 
and after its approval by the governor. 


APPROVED, January 13th, 1864. 
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WILD GAME. 
An Acr relating to Wild Game. 


Beit enacted by the Legislative Assembly of the Territory of Idaho, 
as follows: 


Sectiox 1. That it shall be unlawful for any person or 
penn in the territory of Idaho, at any time after the first 
ay of February, and beforé the first day of July in each year, 
to catch, kill, or destroy, or to pursue with such intention, any 
buffalo, deer, antelope, elk, mountain sheep, or goat, or to 
have in his possession or to expose for sale any of the wild 
ame, or animals mentioned in this section, during the season 
when the killing, injuring, or pursuing is herein prohibited : 
Provided, That nothing in this act shall be so construed as to 
prohibit any person or persons from taking any animals at any 
time for the purpose of taming the same, or for scientific 
purposes. 

Sec. 2. Any person or persons offending against this act’ 
on conviction thereof, shall forfeit, and pay for every such 
offence, a penalty of not less than five dollars, nor more than 
two hundred dollars, to be recovered with costs of suit in a 
civil action in the name of the people of the United States of 
the territory of Idaho, before any justice of the peace; the 
fine so collected shall be paid into the county treasury for the 
benefit of said county where such action shall be brought; 
all such fines and costs, shall be collected without stay of ex- 
ecution, and such defendant may, by order of the court, be 
confined within the county jail until such fines and costs shall 
have been paid. 

Src. 8. This act to take effect and be in force from and 
after its approval by the governor. 


APPROVED, January 16th, 1864, 
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TIME OF MEETING OF LEGISLATURE. 


Aw Act to fix the Time of Meeting of the Legislative Assem- 
bly of the Territory of Idaho. i 


Be it enacted by the Legislative Assembly of the Territory of Idaho, 
as follows: 


Sxction 1. Hereafter the legislative assembly of this ter- 
ritory shall convene on the second Monday of November, of 
each year, at the territorial capitol, ab the hour of twelve 
o'clock, (m). 

Sec. 2. This act to take effect and be in force from and 
after its approval by the governor. 


APPROVED, February 1st, 1864. 


a 


SECURITIES. 


An Act to Prevent Officers Dealing in certain Securities. 


Beit enacted by the Legislative Acsembly of the Territory of Idaho 
as follows: 


Section 1. The territorial treasurer and auditor, and the 
several county, city or town corporation officers in this terri- 
tory, are hereby expressly prohibited from purchasing or sel- 
ling, or in any manner receiving to their own use or benefit, or 
to the use and benefit of any person or persons whatever any 
territory, county, or city or town warrants, scrip, orders, de- 
mands, claim or claims, or other evidence of indebtedness 
against the territory, or any county, or city or town thereof. 

Src. 2. The territorial treasurer and auditor, and all county, 
city or town corporation officers, are prohibited from purchas- 
ing or being interested, or receiving, or selling, or transferring, 
or causing to be purchased, received, sold or transferred, 
either in person or by, or through the agency or means of any 
person or persons whatever, any interest, claim, demand, or 
other evidence of indebtedness against the territory, or any 
county, or city or town corporation thereof, either directly or 


600 ` GENERAL LAWS. 


indirectly; nor shall any clerk or employee of any such offi- 
cer, or officers, nor the commissioners employed or to be em- 
ployed to fund any county, city or town corporation indebted- 
ness, be allowed to make any such purchase, sale, or transfer, 
or bargain, in any manner for any territory, county, city or 
town corporation indebtedness be allowed to make any such 
purchase, sale, or transfer, or bargain, in any manner for any 
territory, county, city or town corporation, warrants, scrips, 
demands or other evidence of indebtedness against the terri- 
tory, or any county, city or town corporation thereof. 

Sec. 3. It shall be the duty of the territorial treasurer and 
the several county, city or town corporation treasurers, of the 
territory, to refuse to redeem any warrants, against the terri- 
tory, or any county, city or town corporation thereof, when- 
ever it shall come to their knowledge that such warrants, scrip 
or other evidence of indebtedness has been purchased, sold, 
received, or transferred in violation of the provisions of this act. 

Sec. 4. All public officers herein referred to, shall have 
the right to sell or transfer any evidence of public indebted- 
mess which may be issued according to law and held by such 
officers for services by them to the territory, county, city or 
town corporation, legally and justly due; and this act shall 
not be deemed to prevent the purchase, sale and transfer of 
any funded public indebtedness whatever of the territory or 
of any county, city or town corporation. 


Sec. 5. It shall be the duty of any officer charged with the 
disbursement of any public moneys, or any evidence of public 
indebtedness, when he shall be informed by affidavit of the 
violation of any of the provisions of this act, by any officer 
whose account is to be settled, audited or paid by him, to with- 
hold any settlement or payment of the same, and to cause 
said: officer to be prosecuted for a felony; and on conviction 
any officer guilty of any violation of the provisions of this act, 
shall be punished by a fine of not less than five hundred dol- 
lars, and shall be imprisoned in the territorial prison for a term. 
of not less than two months; such conviction shall operate as 
a forfeiture of office, and the party convicted shall forever be 
disqualified from holding any office of trust or profit in this 
territory. Any person giving information which may lead to 
the conviction of any person under the provisions of this act, 
shall be entitled to one half of any fine assessed upon and 
collected from any such officer. 

Sec. 6. This act to take effect and be in force from and 
after its approval by the governor. 


ApproveD January 22d, 1864. 
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CERTAIN COUNTY TREASURERS. 
An Act relating to certain County Treasurers, ete. 


Be it enacied by the Legislative Assembly of the Territory of Idaho 
as follows : 


Srction 1. The county treasurers of the counties of Nez 
Perce, Idaho, Boise, and Sheshone, shall, a or before the 
twentieth day of March, one thousand eight hundred and 
sixty-four, pay over to the territorial treasurer of the territory 
of Idaho, all moneys held by them as such county treasurers 
for the use of the territory under and by virtue of any law of 
Washington territory. ~ 

Sec. 2. The territorial treasurer is hereby required to re-, 
ceive any and all moneys thus paid by said county treasurers, 
or any of them, and receipt for the same to said treasurers, 
which receipt shall discharge them trom all liability. 

Sec. 3. For a failure to comply with the provisions of this 
act, they, and their sureties, shall be liable on their official 

bonds; and it is hereby made the duty of the several district 
attorneys in the several counties designated in the first section 
of this act, to prosecute said county treasurers before any court 
having jurisdiction of the same. 

Brc. 4. This act to take effect and be in force from and 
after its approval by the governor. 


Approve January 13th, 1864. 


MARLS FOR SIGNATURES. 
Ax Acr to provide for Marks instead of Signatures. 


Beit enacted by the Legislative Assembly of the Territory of Idaho 
as follows : 


Section 1. The signature of a party, when required to a 
written instrument, shall be equally valid if the party cannot 
write; Provided, The person make his mark, the name of the 
person making the mark being written near it, and the mark 
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being witnessed by a person who writes his own name upon 
such instrument, as a witness. 

Sec. 2. This act to take effect and be in force from and 
after its approval by the governor. 


APPROVED January 4th, 1864. 


OBSERVANCE OF LORD’S DAY. 
AxN Act for the better Observance of the Lord’s Day. 


Bett enacted by the Legislative Assembly of the Territory of Idaho - 
as follows: 


Section 1. No person shall keep open any play house or 
theatre, race ground, cock pit, or play at any game of chance, 
for gain, or engage in any noisy amusements, on the first day 
of the week commonly called Lord’s Day. 

Sec. 2. No judicial business shall be transacted by any 
court, except deliberations of a jury, who have received a case 
on a week day, so called, and who may receive turther instruc- 
tions from the court, at their request, or deliver their verdict, 
nor any civil process be served by certifying or attesting offi- 
cer, nor any record made by any legally appointed or elected 
officer, upon the first day of the week, commonly called the. 
Lords Day; Provided, That criminal process may issue for 
apprehension of any person charged with crime, and criminal 
examination to be proceeded ih, 

Sec. 8. Any person or persons violating the provisions of 
the two preceding sections of this act, shall be punished, on 
conviction thereof, by a fine of not less than thirty dollars, nor 
more than two hundred and fifty dollars for each offence. 

Sec. 4. Justices of the peace may have jurisdiction of all 
complaints arising under this act. 

Sec. 5. On complaint of any person, before a justice of the 
peace, the person or persons found guilty of any offence speci- 
fied in this act, shall be fined as atoresaid, to be paid to the 
treasurer of the territory, for the benefit of common schools; 
and the offender shall, in addition to the said fine, and the 
costs of prosecution, give bonds, with two good and sufficient 
sureties, in the sum of no less than two hundred dollars, for 
good behavior during any time within the discretion of the 
court, and stand committed until the whole order is complied 
with and the fine be paid. 
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Szo. 6. This act to take effect and bein force from and 
after its approval by the governor. 


APPROVED January 23, 1864. 


PRESERVATION OF FILES OF NEWSPAPERS. 


An Acrt to provide for the Preservation of files of the various 
Newspapers published in Territory of Idaho. 


Beit enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Sxcorron 1.- The secretary of the territory of Idaho is hereby 
authorized and empowered to subscribe for one copy of each 
of the newspapers at present published in the territory of 
Idaho, to wit: The Golden Age and the Boise News. 

Src. 2. It shall be the duty of the secretary of the territory 
carefully to preserve the files of each one of the said news- 
papers, and at the expiration of each quarter of three months, 
to cause the same to be securely and substantially bound the files 
of the Golden Age and Boise News, and other papers that may 
be printed within this territory after the passage of this act. 

Sec. 8. It shall further be the duty of the secretary of the 
territory to receive such bound volumes into his custody and 
deposit them in the archives of the territory, where they shall 
be kept subject to the inspection of the public; but the secre- 
tary of the territory shall, at no time, permit any person or 
persons to remove said volumes from the office where said ar- 
chives are preserved. 

Sec. 4. The secretary of the territory is hereby authorized 
to draw upon the ‘general fund for the payment of such ex- 
penditures as may be necessarily incurred in carrying out the 
provisions of this act. 

Szo. 5. This act to take effect and be in force from and 
after its approval by the governor. 


APPROVED January 22d, 1864. 
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MARRIAGES, COHABITATION, ETC. 


An Acr to prohibit Marriages and Cohabitation of Whites ' 
with Indians, Chinese and persons of African descent. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Section 1. If any white man or woman intermarry with 
any person of African descent, Indian or Chinese, the parties 
to such marriage shall be deemed guilty of a misdemeanor, 
and, on conviction thereof, be imprisoned in the territorial 
prison for a term not less than one year nor more than two 
years. 

Src. 2. It any person authorized to perform the marriage 
ceremony, shall unite any such person as mentioned in this act 
in marriage, he shall be deemed guilty of a misdemeanor, and, 
upon conviction, be subject to imprisonment in the territorial 
prison for a period not less than one year nor more than three 

ears. 
7 Sec. 3. That if any white person shall live and cohabit to- 
ether with any person of African descent, Indian or Chinese, 
in a state of fornication, such person so offending shall, on con- 
viction thereof, be fined in any sum not exceeding five hun- 
dred dollars, nor less than one hundred dollars, or be impri- 
soned in the county jail not less than six nor more than twelve 
months, or both such fine and imprisonment as the court may 
order; Provided, That nothing contained in any section of this 
act be so construed as to in any way affect any contract of mar- 
riage already entered into, nor the legitimacy of children born 
under such contract. 

Sec. 4, All fines collected under this act shall be paid into 
the treasury of the county in which the conviction is had, and 
set apart for the common school fund of the territory. 

Src. 5, This act to take effect from and after the first day 
of March, eighteen hundred and sixty-four. 


Approven January 6th, 1864, 
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OFFICIAL OATHS. 


AN Act to regulate Official Oaths. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Srorron 1. That all officers elected, appointed or chosen in 
this territory, before entering upon the duties of their office, 
and all attorneys, counsellors and solicitors in chancery, in a 
the courts of this territory, before being admitted to practice, 
shall take and subscribe to the following oath before some per- 
son competent to administer oaths ia this territory, viz: “I, 
(here name the person and. office to which he has been elected, 
appointed or chosen) do solemnly swear (or affirm) that I will 
support, protect and defend the constitution and government 
of the United States against all enemies, whether domestic or 
foreign, and that I will bear true faith, allegiance and loyalty 
to the same, any ordinance, resolution or law of any state con- 
vention or legislature to the contrary notwithstanding; and. 
further, that I do this with a full determination, pledge and pur- 
pose, without any mental reservation or evasion whatever ; aud 
further, that I will well and faithfully perform all the duties 
which may be required of me by law, so help me God.” 

Sec. 2. AN attorneys, counsellors and solicitors in chan- 
cery, who have been admitted to the bar of the courts of this 
territory prior to the passage of this act, shall not be allowed 
to appear or practice in any court of this territory on and 
after the first Monday in February, eighteen hundred and sixty- 
four, unless he shall take and subscribe to the foregoing oath. 

Src. 8. This act to take effect and be in force from and 
after its approval by the governor. 

APPROVED December 28th, 1863. 


MONEY OF ACCOUNT AND INTEREST. 
An Act In relation to Money of Account and Interest. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows : 


Secrion 1. The money of account of this territory shall be 
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the dollar, cent and mill: And all accounts in the public 
offices, and other public accounts, and all proceedings in 
courts, shall be kept and had in conformity to this regulation. 

SEC. 2. Nothing contained in the preceding section shall 
vitiate or affect any account, charge or entry on ged made, 
or any note, bond, or other instrument, expressed in any other ° 
money of account, but the same shall be reduced to dollars or 
parts of dollars, as hereinbefore directed, in any suit there- 
upon. 

Set, 3. Inall judgments and decrees rendered by any court 
of justice, for any debt, damages, or costs, and in all execu- 
tions issued thereon, the amount shall be computed, as near as 
may be, in dollars and cents, rejecting smaller fractions, and no 
judgment or other proceedings, shall be considered erroneous 
for such omission. 

Sze. 4. When there is no express contract in writing, 
fixing a different rate of interest, interest shall be allowed at 
the rate of ten per cent. per annum, for all moneys after they 
become due on any bond. bill, or promissory note, or other 
instrument of writing, or any judgment recovered before any 
court in this territory, for money lent, for money due on the 
settlement of account from the day on which the balance is 
ascertained, and for money recovered to the use of another. 

Src. 5, Parties may agree in writing for the payment of 
any rate of interest whatever on money due, orto become due 
on any contract; any judgment rendered on such contract 
shall bear interest at the rate of ten per cent. per annum until 
satisfied. > 

Src. 6, This act to take effect from and afterits approval 
by the governor. 


APPROVED, January 18, 1864. 


WRIT OF HABEAS CORPUS. 
Ayn Act concerning the writ of Habeas Corpus. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Srction 1. Every person unlawfully committed, detained, 
confined, or restrained of his liberty, under any pretense 
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whatever, may prosecute a writ of habeas corpus to inquire into 
the cause of such imprisonment, 

Src. 2. Application for such writ shall be made by petition 
signed either by the party for whose relief it is intended, or by 
some person in his or her behalf, and shall specify: First. 
That the person in whose behalf the writ is applied for is 
imprisoned or restrained of his liberty, the officer or person 
by whom he or she is so confined or restrained, and the place 
where; naming all the parties, if they are known, or descri- 
bing them, if they are unknown. Second. If the imprison- 
ment be alleged to be illegal, the petition must also state in 
what the atleged illegality consists. Third. The petition 
must be verified by the oath or affirmation of the party making 
the application. 

Src. 8. Such writ of habeas corpus may be granted by any 
judge of the supreme court or district courts, at any time, in 
term or vacation. 

~ Bec. 4. Any judge empowered to grant a writ applied for 
under this act, if it appear that the writ ought to issue, shall 
grant the same without delay. 

Src. 5. Such writ shall be directed to the officer or party 
having such prisoner in custody or under restraint, command- 
ing him or them (as the case may be) to havethe body of such 
person so imprisoned or detained, as is alleged by the petition, 
before the judge at such time as the judge shall direct, speci- 
fying in such writ the place where the petition will be heard ; 
to do and receive what shall then and there be considered con- 
cerning such person, together with the time and cause of his or 
her detention, and have then and there such writ. 

Sze. 6. Ifsuch writ be directed to the sheriff or other min- 
isterial officer, it shall be delivered by the clerk of the court 
presided over by the judge issuing said writ, to such officer 
without delay. 

Src. 7. If such writ be directed to any person other than 
is specified in the last preceding section, the same shall be de- 
livered to the sheriff or his deputy, and shall be by him served 
open such person, by delivering the same to him without 

elay. 

Si. 8. If the, officer or person to whom such writ is 
directed cannot be found, or shall refuse admittance to the 
officer or person serving or delivering such writ, the same may 
be served or delivered by leaving it at the residence of the 
officer or-person towhom it is directed, or by affixing the same 
.on some conspicuous place on the outside of his dwelling 
house, or the place where the party is confined or under 
restraint. The service of said writ is made by serving a copy 
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and exhibiting the original, and where the posting is required 
by posting a copy. 

Sec. 9. If the officer or person to whom such writ is 
directed shall refuse, after due service as aforesaid, to obey the 
same, it shall be the duty of the judge, upon affidavit, to issue 
an attachment against such person, directed to the sheriff, or- 
if the sheriff be the defendant, to an elisor appointed for that 

urpose by the judge, commanding him forthwith to appre- 

end such person and bring him immediately before such 
judge ; and upon being so brought, he shall be committed to 
the common jail of the county, until he make due return of 
such writ, or be otherwise legally discharged. 

Src. 10. The party upon whom such writ shall be duly 
served, shall state in his return plainly and unequivoeally— 
First. Whether he have or have not the party in his custody, 
or under his power or restraint. Second. If he have the 
party in his custody or power, or under his restraint, he shall 
also state the authority and cause of such imprisonment or 
restraint, setting forth the same at large. Third. If the 
party be detained by virtue of any writ, warrant, or any other 
written authority, a copy thereof shall be annexed to the re- 
turn, and the original shall be produced and exhibited to the 
judge, on the hearing of such return. Fourth. If the officer 
or person upon whom such writ shall have been served, shall 
have had the party in his power or custody, or under his re- 
straint, at any time prior or subsequent to the date of the writ 
of habeas corpus, but such officer or person has transferred such 
custody or restraint to another, the return shall state partic- 
ularly to whom, at what time and place, for what cause, and 
by what authority such transfer took place. Fifth. The re- 
turn must be signed by the person making the same, and, 
except when such person shall be a sworn officer and shall 
make such return in his official capacity, it shall be verified 
by his oath or affirmation. 

Src. 11, If the writ of habeas corpus be served, the person 
or officer to whom the same is directed shall also bring the 
body of the party in his custody or restraint, according to the 
command of the writ, except in the case specified in the next 
two sections. 

Sec. 12. Whenever, frora sickness or infirmity of the per- 
son, directed to be produced by any writ of habeas corpus, such 
person cannot, without danger, be brought before the judge, 
the officer or person in whose custody or power he or she is, 
may state that fact in his return to the writ verifying the same 
by afidavit. 

Sec. 18. If the judge be satisfied of the truth of such alle- 
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gation of sickness or infirmity, and the return to the writ is 
otherwise sufficient, such judge may proceed to decide on such 
return and to dispose of the matter as if such party had been 
produced on the writ, or the hearing thereof may be adjourned 
until such party can be produced. 

Sec. 14. The judge before whom a writ of habeas corpus 
shall be returned, shall immediately after the return thereof 
proceed to hear and examine the return, and such other 
matter as may be properly submitted to his hearing and 
consideration. 

Src. 15. The party brought before the judge on the return 
of the writ, may deny or controvert any of the material facts 
or matters set forth in the return, or except to the sufficiency 
thereof, or allege any fact to show either that his or her im- 
prisonment or detention is unlawful, or that he or she is en- 
titled to his or her discharge. 

Sec. 16. Such judge shall thereupon proceed in a sum- 
mary way to hear such allegation and proof as may be pro- 
duced against such imprisonment or detention, or in favor of 
the same, and to dispose of such party as the law and justice 
of the case may require. 

Sec. 17. Such judge shall have full power and authority 
to require and compel the attendance of witnesses by process 
of subpeena and attachment, and to do and perform all other 
acts and things necessary to a full and fair hearing and deter- 
mination of the cause. 

Src. 18. If no legal cause be shown for such imprisonment 
or restraint, or for the continuation thereof, such judge shall 
discharge such party from the custody or restraint under which 
he or she is held. 

Sec. 19. It shall be the duty of such judge, if the time 
during which such party may be legally detained in custody 
has not expired, to remand such party if it shall appear that 
he is detained in custody by virtue of the final judgment or 
decree of any competent court of criminal jurisdiction, or 
upon any process issued upon such judgment or decree, or in 
cases of contempt of court. : 

Sec. 20. Ifit appears on thereturn of the writ of habeas cor- 
pus that the prisoner isin custody by virtue of the process 
from any court inthis territory, or judge or officer thereof, such ` 
prisoner may be discharged in any of the following cases, sub- 
ject to the restrictions of the last preceding section: First. 
When the jurisdiction of such court or officer has been ex- 
ceeded. Second. When the imprisonment was at first law- 
ful, yet, by some act, omission, or event which has taken place 
afterwards, the party has become entitled to be discharged. 


39 
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Third. When the process is defective in some matter of sub- 
stance required by law, rendering such process void. Fourth. 
When the process, though proper in form, has been in a case 
not allowed by law. Fifth. When the person having the cus- 
tody of the prisoner is not the person allowed by law to detain 
him. Sixth. Where the imprisonment or restraint is not 
authorized by any judgment, order, or decree of any court, 
nor by any provisions of law. Seventh. Where a party has 
been committed on a criminal charge without reasonable or 
probable cause. 

Sec. 21. If any person be committed to prison, or be in 
custody of any officer, on any criminal charge, by virtue of 
any warrant or commitment of a justice of the peace, such 
person shall not be discharged from such imprisonment or 
custody on the ground of any defect of form in such warrant 
or commitment. 

Sec. 22. If it shall appear to the judge, by affidavit, or 
upon the hearing of the matter, or otherwise, or upon the im- 
plication of the process or warrant of commitment and such 
other papers in the proceedings as may be shown to such 
judge, that the party is guilty of criminal offence or ought 
not to be discharged, such judge, although the charge be de- 
fectively or unsubstantially set forth in such process or war- 
rant of commitment, shall cause the complainant or other ne- 
cessary witnesses to be subpeenaed to attend at such time as 
shall be ordered, to testify before such judge; and upon the 
examination he shall discharge such prisoner, let him or her 
to bail (if the offence be baila le), or recommit him or her to 
custody, as may be just and legal. 

Sec. 23. Whenever any person may be imprisoned or de- 
taine in custody on any criminal charge, for want of bail, 
such person shall be entited to a writ of habeas corpus, for the 
purpose of giving bail, upon averring that fact in his petition, 
without alleging that he or she is illegally confined. 

Sec. 24. Any judge before whom any person who has 
been committed on a criminal charge, shall be brought on a 
writ of habeas corpus, if the same be liable, may take a recog- 
nizance from such person, as in other cases, and shall file the 
same in the proper court without delay. 

Src. 25. If any person brought before the judge on the 
return of the writ be not entitled to his discharge, and be not 
bailed, where such bail is allowable, such judge shall remand 
him or her to custody, or place him or her under the restraint 
from which he or she was taken, if the person under whose 
custody or restraint he or she was, be legally entitled thereto. 

Sec. 26. In cases where any party is held under illegal re- 
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straint or custody, or any other person is entitled to the 
restraint or custody of such party, such judge may ordersuch 
party to be committed to the restraint or custody of such per- 
son as is by law entitled thereto. 

Sec. 27. Until judgment be given on the return, the judge 
before whom any party may be brought on such writ may 
commit him or her to the custody of the sheriff of the county, 
or place him or her in such care or under such custody as his 
or her age or circumstances may require. 

Sec. 28. No-writ of habeas corpus shall be disobeyed for de- 
fect of form, if it sufficiently appear therefrom in whose cus- 
tody or under whose restraint the party imprisoned or re- 
strained is, the officer or person detaining him or her, and the 
judge before whom he or she is to be brought. 

Sec. 29. No person who has been discharged by the order 
of the judge upon a habeas corpus, issued pursuant to the pro- 
visions of this act, shall be again imprisoned, restrained or 
kept in custody forthe same cause, except in the following 
eases: First. If he or she shall have been discharged from 
custody, on a criminal charge, and be afterwards committed 
for the same offence, by legal order or process. Second. 
after a discharge for defect of proof, or for any defect of the 
process, warrant or commitment in a criminal case, the pris- 
oner may be again arrested, on sufficient proof, and committed 
by legal process for the same offence. 

Sec. 30. Whenever it shall appear, by satisfactory proof, 
by affidavit, to any judge authorized by law to grant a writ of 
habeas corpus, that any one is illegally held in custody, confine- 
ment or restraint, and that there is good reason to believe that 
such ‘person or persons will be carried out of the jurisdiction. 
of the judge before whom the application is made, or will suf- 
fer some irreparable injury before compliance with the writ of 

abeas corpus can be enforced, said judge may cause a warrant 
to be issued, reciting the facts, and directed to the sheriff or 
any constable of the county, commanding such officer to take 
such person thus held in custody, confinement or restraint, 
and bring him or them forthwith before such judge, to be 
dealt with according to law. 

Sec. 31. Such judge may also, if the same be deemed ne- 
cessary, insert in such warrant a command for the apprehen- 
sion of the person charged with such illegal detention and 
restraint. 

Sec. 382. The officer to whom such warrant is. delivered 
shall execute the same by bringing the person or persons 
therein named before the judge who may have directed the 


issuing of such warrant. i 
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Sec. 58. The person alleged to have such party under ille- 
gal confinement or restraint may make return to such warrant, 
as in the case of a writ of habeas corpus, and the same may be 
denied, and like allegations, proofs and trial shall be had 
thereon, as upon the return to a writ of habeas corpus. 


Sec. 34. If such party be held under illegal restraint or 
custody, he or she shall be discharged; and if not, he or she 
shall be restored to the custody of the person entitled thereto, 
or left at liberty, as the case may require. ` 


Sec. 85. Any writ or process authorized by this act may be 
issued and served on the first day of the week, commonly 
ealled Sunday, or any other non-judicial day. 


Sec. 86. All writs, warrants, processes and subpcenas au- 
thorized by the provisions of this act, shall be issued by the 
clerk of the court, and (except subpenas) sealed with the seal 
of the court, and shall be served and returned forthwih, unless 
the judge shall specify a particular time for any such return. 


Sec, 87. If any judge, after a proper application is made, 
shall refuse to grant an order for a writ of habeas corpus, or if 
the officer or person to whom such writ may be directed shall 
refuse obedience to the command thereof, he or she shall for- 
feit and pay to the person aggrieved a sum not exceeding five 
thousand dollars—to be recovered by an action of debt, in any 
court having cognizance thereof. 


Sec. 38.. Any person having in his custody or under his 
restraint or power any person for whose relief a writ of habeas 
corpus shall have been duly issued, pursuant to the provisions 
of this act, who, with the intent to elude the service of such 
writ or to avoid the effect thereof, shall transfer such person 
to the custody of another, or shall place him or her under the 
power or control of another, or shall conceal or exchange the 

lace of his or her confinement or restraint, or shall remove 

im or her without the jurisdiction of such judge, shall be 
deemed guilty of a misdemeanor, and, upon conviction thereof,’ 
shall be fined in any sum not exceeding five thousand dollars, 
nor less than one thousand dollars. 

Sec. 89. Every person who shall knowingly aid or assist 
in the commission of any offence specified in the last preced. 
ing section shall be deemed guilty of a misdemeanor, and 
punished as in the last preceding section. 

Sec. 40. Every person convicted of any offence under the 
provisions of the last preceding sections, in addition to the 
punishment therein mentioned, may be also imprisoned in the 

county jail for a term not exceeding two years. 
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Stc. 41. This act shall take effect and be in force from and 
after its approval by the governor. 


APPROVED, January 22, 1864. 


MARRIAGES AND DIVORCES. 
An Act regulating Marriages and Divorces. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Brctton 1. Marriage, so far a4 its validity in law is con- 
cerned, is a civil contract, to which the consent of the parties 
capable in law of contracting is essential. 

Src. 2. Every male person who shall have attained the full 
age of eighteen years, and every female who shall have at- 
tained the full age of sixteen years, shall be capable in law 
of contracting marriage, if otherwise competent: Provided, 
however, That nothing in this act shall be construed so as to 
make the issue of any marriage illegitimate, if the persons 
contracting said marriage, or either of them, shall not have 
been of lawful age at the time of the birth of said issue: and 
Provided, further, That all minors who shall have attained the 
age provided in this act for the contracting of marriage, shall 
be deemed in law to have attained their majority upon en- 
tering into the bonds of matrimony. 

Sec. 3. No marriage shall be contracted while either of the 
parties shall have a husband or wife living, nor between parties 
who are nearer of kin than second cousins, computing by the 
= P of the civil law, whether by the half or the whole 

ood. 

Sro. 4. Marriages may be solemnized. by any justice of the 
peace in the county or judicial district in and for which he is 
elected or appointed, and they may be solemnized throughout 
the territory by any judge of a court of record, by any min- 
ister of the gospel, and by the governor of the territory. 

Sec. 5. If any person intending to marry shall be under 
the age of twenty-one, if a male, or under the age of twenty 
years if a female, and shall not have had a former wife or 
husband, the consent in person, or in writing, of the parent or 

guardian having the custody of such minor, if he or she have 


t 
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either a parent or guardian living in this territory, shall be 
given to the person solemnizing the marriage before such mar- 
riage shall take place. 

Sec. 6. In the solemnization of marriage, no particular 
form shall be required, except that the parties shall declare in 
the presence of the judge, minister, or magistrate, and the 
attending witnesses, that they take each other as husband and 
wife, and in every case there shall be at least two witnesses 
present, besides the person performing the ceremony. 

Sec. T. When amarriage shall have been solemnized, the 
person solemnizing the same shall give to each of the parties, 
if required, a certificate thereof, specifying therein the names 
and residences of the parties, and of at least two witnesses 
present, and of the time and place of such marriage, and 
when the consent of the parent or guardian is necessary, 
stating that the same was duly given. 

Sec, 8. Every person solemnizing a marriage shall make 
a record thereof, and within three months after such marriage 
shall make and deliver to the recorder of deeds, of the county 
where the marriage took place, a certificate under his hand 
containing the particulars mentioned in the preceding section. 
The certificate may be in the following form: 

Territory of Idaho, 
County of . 

This is to certify that the undersigned, a justice of the peace 
of said county (minister of the gospel, or judge, etc., as the 
case may be), did on the day of . D. 18—, 
join in lawful wedlock A. B. and O. D., with their mutual 
consent, in presence of E. F. and G. H., witnesses. J, P., 
Justice of the peace. s 

Sec. 9. All such certificates shall be filed and recorded by 
the said recorder, in a book to he kept by him for that pur- 
pose; and he shall receive a fee of one dollar from the person 
solemnizing the marriage, who shall be entitled to receive the 
same from the parties before the marriage. 

Sec. 10. Every person solemnizing a marriage who shall 
neglect to make and deliver to the recorder a certificate 
thereof, within the time above specified, shall forfeit for such 
neglect a sum not less than twenty, nor more than fifty dol- 
larg; and every recorder who shall neglect to record such cer- 
tificate, so delivered, shall forfeit the like penalty. 

Sec. 11. If any person shall wilfully make out a false cer- 
tificate of any marriage or pretended marriage, he shall forfeit 
for every such offence a sum, not exceeding five hundred dol- 
lars, or may be imprisoned in the territorial prison not ex- 
ceeding one year, or by both such fine and imprisonment. 


83° 
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Src. 12. If any person shall undertake to join others in 
marriage, knowing that he is not by law fully authorized so 
to do, or knowing to any legal impediment to the proposed 
marriage, he shall on conviction be fined in any sum not ex- 
ceeding five hundred dollars, and be imprisoned in the terri- 
torial prison until such fine is paid. 

Sec. 18. No marriage solemnized before any -person pro- 
fessing to be a judge, justice, or minister, shall be deemed or 
regarded to be void, nor shall the validity thereof be in any 
way affected on account of any want of jurisdiction or 
authority, provided it be consummated with a full belief on 
the part of the persons so married, or either of them, that they 
have been lawfully joined in marriage. 

Ssc. 14. The original certificate and record of marriage, 
made by the judge, justice, or minister, as prescribed in this 
act, and the record thereof by the recorder of the county, or 
a copy of such record, duly certified by such recorder, shall be 
received in all courts and places as presumptive evidence of 
the fact of such marriage. 

Src. 15. Illegitimate children shall become legitimatized 
by the subsequent marriage of their parents with each other. 

Sec. 16. All fines and forfeitures arising in consequence 
of a breach of this act, shall be paid into the county treasury 
for the use of common schools; and in all cases when a viola- 
tion of the provisions of this actis not declared a misdemeanor, 

x said fines and forfeitures shall be recovered by a civil action, 
to be brought by any person aggrieved, or by the county 
treasurer. 

Sec. 17. All marriages solemnized among the people 
called Friends or Quakers, in the form heretofore practiced 
and in use in their meetings, shall be good and valid. 


DIVORCH AND ALIMONY. 


Seo. 18. All marriages which are prohibited by law on 
account of consanguinity between the parties, or on account 
of either of them having a former husband or wife then 
living, shall, if solemnized within this territory, be abso- 
lutely void, without any decree of divorce, or other legal 
proceedings. n 

Szo. 19. When either of the parties to a marriage, forwant 
of age or understanding, shall be incapable of assenting 
thereto, or when fraud shall have been proved, and there 

_ Shall have been no subsequent voluntary cohabitation of the 
parties, the marriage shall be void from the time its nullity 
shall be declared by a court of competent authority. 


616 : GENERAL LAWS. 

Src. 20. In no case shall a marriage be adjudged a nullity 
on the ground that one of the parties was under age, of legal 
consent, if it shall appear that the parties, after they attained 
such age, had, for any time, freely cohabited together as hus- 
band and wife, nor shall the marriage of any insane person 
be adjudged void after his restoration to reason, if it shall 
appear that the parties freely cohabited together as husband 
and ae after such insane person was restored to a sound 
mind. 

Sec. 21. When a marriage is supposed to be void, or the 
validity thereof is disputed for any of the causes mentioned 
in the two preceeding sections, either party may file a com- 
plaint in the district court of the county where the parties, or 
one of them resided, for annulling the same, and such com- 
plaint shall be filed and proceedings shall be had thereon, as 
in the case of proceedings ln said court for a divorce, and upon 
due proof of the nullity of the marriage, it shall be adjudged 
null and void. 

Sec. 22. Divorce from the bonds of matrimony may be 
obtained by complaint under oath to the district court of the . 
county in which the cause therefor shall haye accrued, or in 
which the defendant shall reside, or be found, or in which the 
plaintiff shall reside, if the latter be either the county in which 
the parties last cohabited, or in which the plaintiff shall have 
resided for six months before suit be brought, for the following 
causes: First. Impotency at the time of marriage, continu- 
ing to the time of divorce. Second. Adultery since the 
marriage, remaining unforgiven. Third. Willful desertion 
of ejther party by the other for the space of two years. Fourth. 
Conviction of felony or infamous crimes. Fifth. Habitual, 
gross drunkenness, contracted since marriage, of either party, 
which shall incapacitate such party from contributing his or 
her share’to the support of the family. Sixth. Extreme 
cruelty in either party. Seventh. Neglect of the husband 
for the period of two years to provide the common necessaries 
of life, when such neglect is not the result of poverty on the 
part of the husband, which he could not avoid by ordinary 
industry. g 

Src. 23. If the defendant is not a resident of the territory, 
or cannot for any cause be personally summoned, the court, 
or judge, in vacation, may order notice of the pendency of 
the suit to be given in such manner and during such time as 
shall appear most likely to convey a knowledge thereof to the 
defendant, without undue expense or delay, and if no such , 
order be made, it shall be sufficient to publish such notice ina 
weekly newspaper printed in or nearest to the county in which 
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the suit is pending, three months in succession; and if the 
defendant fail to appear and make defense at the first term 
after such notiee, or after thirty days personal notice of sum- 
mons, the evidence may be heard, and the cause decided at 
that term ; or compulsory process may be had to obtain an ap- 
pearance or answer, if it b necessary to the disposition of 
property or of children. 

Sev. 24. The court, in granting a decree. shall make 
such disposition of, and provisions for the children as shall ap- 
pear most expedient under all the circumstances, and wisest - 
for the present comfort and future well-being of such chil- 
dren; and when, at the commencement and during the pen- 
dency of said suit, it shall be made to appear to the court, or 
to the judge, in vacation, that any child of the wife, whether 
she be plaintiff or defendant, which is too young to dispense 
with the care of its mother, or other female, has been, or is 
likely to be taken or detained from her, or that any child of 
either party has been, or is likely to be taken or removed by, 
or at the instance of the other party, out of the county, or 
concealed within the same, it shall be the duty of the court or 
of such judge, in vacation, forthwith to order such child to be 
produced before him, and then to make such disposition of 
the same, during the pendency of the suit, as shall appear 
most advantageous to such child, and most likely to secure to 
it the benefit of the final order to be made in its behalf; and 
all such orders may be enforced and made effectual by attach- 
ment, commitment, and requiring security for obedience 
thereto, or by other means, eeo as to the usages of the 
courts, and to the circumstances of the case: Provided, The 
court, upon good cause shown, may change the custody of 
such minor children if they should be satisfied that such 
changes will be for the welfare of such children. 

Sec. 25. Iu granting a divorce, the court shall also make 
such disposition of the property of the parties as shall appear 
just and equitable, having regard to the respective merits of 
the parties, and to the condition in which they will be left by 
such divorce, and to the party through whom the property 
was acquired, and to the burdens imposed upon it, for the 
benefit of the children; and all property and pecuniary rights 
and interests, and all rights touching the children, their custody 
and guardianship, not otherwise disposed of, be regula- 
ted by the order of the court, shall, by such divorce, be 
divested out of the guilty party, and vested in the party at 
_ whose instance the divorce was granted ; and if, after the 
filing of the petition, it shall be made to appear probable to 
the court, or to the judge, in vacation, that either party is 
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about ta do any act that would defeat, or render less effectual, 
any order which the court might ultimately make concerning 
Prop ee interests, an order shall be made for the 
prevention thereof, to be enforced as such preliminary orders 
are enfarced respecting children. 

Sec. 26. The testimony of witnesses in suits for divorce ' 
shall be given orally in court, with the right to either party to 
take and use depositions on the same terms and in the same 
manner as in actions at law, and the proceedings, pleadings and 
practice shall conform to those at law as nearly as conveniently 
may be, but all preliminary and final orders may be in such 
form as will best effect the object of this act, and produce 
substantial justice. 

Sec. 27. When the marriage shall be dissolved by the 
husband being sentenced to imprisonment, and when a divorce 
shall be ordered for the cause of adultery committed by the 
husband, the wife shall be entitled to the same proportion of 
his lands and property as if he weré dead, but in other cases 
the court shall set apart such portion for her support, and the 
support of the children, as shall be deemed just and equitable. 

Sec. 28. Whenever an order of divorce from the bonds of 
matrimony is granted in this territory by the court of compe- 
tent authority, such order shall fully and completely dissolve 
the marriage contract as to both parties; and in all suits for a 
divorce brought by a female, if a divorce be granted, the court 
may for just and reasonable cause change the name of such 
female. 

Sec. 29. Hither party, on application to the court, may be 
entitled at such trial to have the issue of fact involved in such 
case, and presented by the pleadings, tried by a jury, in ac- 
cordance with the general rules governing the trial of civil 
actions in the district court. 

Sec. 30. This act shall take effect and be in force from 
and after the day of its approval by the governor. 


APPROVED January 16th, 1864, 
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LIENS. 
Aw Act for securing Liens to Mechanics and others. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Secrion 1. All artisans, builders, mechanics, lumber mer- 
chants, and all other persons performing labor, or furnishing 
material, to the amount of twenty-five dollars, for the con- 
struction or repairing of any building or other superstructure, 
shall have a lien on such building or superstructure for 
the work and labor done, or material furnished by each 
respectively. 

Sec. 2. Every person wishing to avail himself of the benefits 
of this act, shall file in the county elerk’s office of the county 
in which such building or superstructure is situated, within 
sixty days after the completion of such building or superstruc- 
ture, ajust and true account of the demands due him, after 
deducting all proper credits and offsets, and shall verify such 
account by his own oath, or the oath of some other person, 
and shall also file at the same time a correct description of the 
property to be charged with said lien. If such lien is claimed 
by a sub-contractor, journeyman, or any other person except 
the coutractor performing labor or furnishing material, the 
account aforesaid shall be filed within thirty days after the 
work was done, or the materials were furnished by him; and 
within five days after the filing of said account as aforesaid, 
he shall serve a copy thereof on the owner of such building or 
superstructure, or on the agent of such owner, if the latter 
resides out of county in which such building or superstructure 
is situated, by delivering the same to him personally, or by 
leaving it at his usual place of residence. If such owner does 
not reside within the county, and has no agent therein, service 
of the copy aforesaid may be made by posting the same in a 
conspicuous place on the building or superstructure to be 
charged with such lien. 


Src. 3. Every sub-contractor, journeyman, laborer, or other 
person, performing labor or furnishing materials, shall, under 
the provisions of this act, have a valid lien upon the building 
or superstructure on which such labor was performed, or for 
which such materials were furnished, regardless of the claim 
of the contractor against the owner of such building or super- 
structure; but if any money be due, or is to become due under 
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the contract, from said owner to said contractor on being 
served with a notice by such sub-contractor, as provided in the 
last preceding section, said owner may withhold out of the 
first money due, or to become due under the contract, a suffi- 
cient sum to cover the lien claimed by such sub-contractor, 
journeyman, laborer, or other person performing the labor, or 
furnishing materials, until the validity thereof shall have been 
established by proper legal proceedings, if the same be con- 
tested; and if so established, the amount thereof shall be a 
valid offset to that extent in favor of the owner, against the. 
contractor, and after such notice shall have been properly 
served upon such owner or owners, in case of failure to comply 
with the provisions of this section, then such sub-contractor 
shall have power to sue and recover from such owner or 
owners, whatever amount he may have lost by such failure. 
No attachment served on the funds in the hands of the owner 
of such building or superstructure, fur claims other than 
expressed in this act, shall lie against the liens created by this 
act, nor shall such owner be held or legally bound to answer 
such attachment, until all claims under the contract, or liens 
created by this act, shall first be satisfied. 

Sec. 4. The land upon which any building or superstruc- 
ture shall be erected, together with a convenient space around 
the same, or so much as may be necessary for the convenient 
use and occupation of the premises, shall also be subject to the 
liens created by this act, if, at the time the labor was com- 
menced, or the first of the materials were furnished the land 
belonged to the person who caused the said building or super- 
structure to be erected; but if such person owned less than a 
fee simple estate in said land, then only his interest therein 
shall be subject to such lien; and the liens created by this act 
shall be preferred to every other lien or incumbrance which 
shall have attached upon said property subsequent to the time 
at which the work was commenced, or the first of the materials 
were furnished, and also, to all mortgages and other incum- 
brances not recorded at the time such work was commenced, 
or the first of the materials were furnished ; but nothing herein 
contained shall be construed as impairing any valid incum- 
brance upon the said land, duly made and recorded before 
such work was commenced or the first of such materials were 
furnished, 

Sec. 5. The account required to be filed by the second 
section of this act, shall specify that it is the intention of the 
holder thereof to claim a lien upon the premises sought to be 
charged therewith, and it shall be the duty of the county clerk 
to file and record such notice and account, in a separate book 
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provided for the purpose, and from the time of such filing, all 
persons shall be deemed to have notice thereof. 

Src. 6. No such lien shall bind any building or superstruc- 
ture for a longer period than six months after filing the same, ` 
unless suit be brought in a proper-court within that time to en- 
force the same, or, if a credit be given, then within six months 
after the expiration of the credit; but no lien shall be con- 
tinued in force for a longer time than two years from the time 
the work is completed, or the material furnished, by any agree- 
ment to give credit. 

Sec. T. Said liens may be enforced by suit in any court of 
competent jurisdiction, on setting forth in the complaint the 

articulars of such demand, with a description of the premises 
sought to be charged with said lien; and at the time of filing 
the complaint and issuing summons, the plaintiff shall cause 
a notice to be published at least once a week, for three conse- 
cutive weeks, in some newspaper published in the county, if 
there be one, and if not, then in such mode as the court shall 
direct, notifying all persons holding or claiming liens under 
the provisions of this act, on said premises, to be and appear 
in said court on the day specified therein, and during the reg- 
ular term of said court, and to exhibit, then and there, the 
proof of said liens. On the appointed day, the court shall pro- 
ceed to hear and determine the said claims in a summary way, 
or may refer the same to a referee, to ascertain and report 
upon said liens, and the amount justly due thereon; and all 
liens not so exhibited and proved, shall be deemd to be waived 
in favor of those which are so exhibited. On ascertaining the 
whole amount of said liens with which said premises are justly 
chargeable, as hereinafter provided, the court shall cause 
said premises to be sold in satisfaction of said liens and costs 
of suit, and any party in whose favor such judgment may be 
rendered, may cause the premises to be sold within the time 
and in the manner provided for sales on execution at law; 
and if the proceeds of such sale shall not be sufficient to satisfy 
the whole of such liens, established as aforesaid, then the 
same shall be apportioned according to the rights of the several 

arties. 
s Sec. 8. Nothing herein contained shall be construed to 
take away, or effect in any manner, any action which any such 
contractor, laborer, sub-contractor, or other person performing 
labor, or furnishing materials for such building or superstruc- 
ture, would otherwise have against his employer. 

Sro. 9. The holder of such lien, filed as aforesaid, on pay- 
ment thereof, shall enter satisfaction of the same on record, 
at the request of any one interested in the property charged 
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with the lien, within ten days after such request, on the pay- 
ment of the costs of such entry, and on failure to enter such 
satisfaction, he shall forfeit and pay to the party aggrieved, 
` the sum of fifty dollars per day, until such satisfaction shall be 
entered, to be recovered in the same manner as other debts 
are recovered. 

Sec. 10. When any person shall make an express contract 
in writing with the owners of any lot or lots in any vity or 
town, or with the person or persons who were, at the time of 
such contract, in the actual possession of such lot or lots, by 
himself or themselves, or by his or their tenant or tenants, 
under bona fide claim of ownership, to grade, fill in, build 
upon, or otherwise improve the same, or the street in front of 
and adjoining the same, and shall go on and complete the said 
grading, filling in, or improving of said lot, or street adjoining 
the same, it shall be considered an improvement on said lot or 
lots, and he or they shall have a lien upon such lot or lots, for 
the amount contracted to be paid; and all the provisions of 
this act, respecting the mode of recording, securing, and en- 
forcing mechanics’ liens, shall apply thereto. 

Sec, 11. When any person or persons shall make an express 
` contract in writing with the owner or owners of any tract or 
tracts of land, or with the person or persons who were at the 
time of such contract, in the actual and bona fide possession of 
such tract or tracts of land, by himself or themselves, or ten- 
ant or tenants, to cut and cord the timber growing or being 
thereon, or any portion thereof, or for the purchase of said 
timber, or any part thereof, to be paid for when the same shall 
be cut and corded, and shall go on and complete such contract 
he or they shall have a lien on such wood so cut and corded, 
for the amount contracted to be paid, and may hold, take and 
retain possession of such wood until such contract price shall 
be paid, and if not paid within one month after the contract 

hall be completed, or work done, or purchase made as afore- 
said, then all the provisions of this act, respecting the mode 
of securing and entorcing mechanics’ liens, shall apply thereto. 

Sec. 12. When any person or persons shall make an express 
contract in writing with any organized or incorporated mining 
company, or with the owner or owners of any lode or lodes 
of gold or silver bearing quartz, or of any other metal of value, 
or with the person or persons who were, at the time of such 
contract, in the actual possession of such lode or lodes, by 
himself or themselves, under bona fide claim of ownership, to 
cut, excavate, orrun a tunnel, from any given point, into or 
through said lode or lodes, or sinka shaft thereon to the depth 
of fifty feet or more, and shall go and complete such contract, 
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he orthey shall have a lien upon such lode or lodes, together 
with the tunnel thereto cut and run, or the shaft thereon sunk 
for the amount contracted to be paid; and all the provisions of} 
this act respecting the mode of recording, securing and 
enforcing mechanics’ liens shall apply thereto. 

Src. 18. This act shall be so construed as to include in its 
provisions bridges, ditches, flumes, acqueducts, to create hy- 
draulic power for mining purposes, and all improvements on |: 
mining claims. 

Sec. 14. Any artisan or mechanic who shall make, alter, 
or repair any article of personal property, at the request of 
the owner, or legal possessor of such property, shall have a 
lien on such property so made, altered, and repaired, for his 
just and reasonable charges for his work done and materials 
furnished, and may hold and retain possession of the same 
until such reasonable and just charges shall be paid, and if 
not paid for within two months after the work shall be done, 
such mechanic or artisan may proceed to sell the property by 
him so made, altered or repaired, at public auction, by giving 
three weeks notice of such sale, by advertisement in some 
newspaper published in the county in which the work may be 
done, or, if there is no such newspaper, then by posting up 
notices of such sale, in three of the most public places in the 
town where such work was done, and the proceeds of said 
sale shall be applied, first, to the discharge of such lien, and 
the costs and expense of keeping and selling such property, 
and the remainder, if any, shall be paid over to the owner 
thereof. 

Src. 15. This act shall take effect and be in force from 
andafter its approval by the governor. 


APPROVED, January 28d, 1864. 
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AN ACT 
To Organize the County of Owyhee. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Section 1. That all that part of said territory lying south 
of oe sigs a a of ad summit of the Rocky Moun- 
tain chain be, and the same is hereby organized into a 
to be called Owyhee. oe aan 

Sec. 2. That all quartz claims that have been taken or may 
hereafter be taken within fhe bounds of the said county of 
Owyhee, be recorded in the county auditor's office of said 
county, in a well bound book, or books, with notes, or margins 
indicating the name or names of the person or persons who 
located the same; as also any and all tranfers that have been 
or may hereafter be made in quartz claims; which said books 
notes, and margins, shall be open to inspection by any and all 
persons whatever. 

Sec. 8. That the county seat of the said county of Owyhee 
shall be, until otherwise ordered, at such place as the county 
commissioners of said county may select. 

Src. 4. This act to be in force when approved by the 
governor of the territory. 


Approved, December 31, 1863. 
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AN ACT 
Creating the County of Oneida. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Sxcrion 1. That all that portion of Idaho territory, within 
the following boundaries be, and the same is hereby created 
the county of. Oneida, to wit: Commencing at the point 
where the intersection of the meridian of longitude one hun- 
dred and thirteen degrees withthe northern boundary of Utah 
territory, and running from thence north along said meridian 
one hundred and thirteen degreés to the Snakeriver, thence 
up said river in an eastern direction, to the one hundred and 
twelfth meridian, thence north on said meridian to the summit 
of the Rocky mountains, and from thence along said summit 
in an eastern direction, and in a southern direction, to the 
boundary of Colorado territory, and from thence west along 
said boundary of Colorado to Utah territory, and from thence 
along the said northern boundary of Utah to place of begin- 
ning; and the county seat of said county of Oneida is hereby 
located at Soda springs. 

Brc. 2. This act shall take effect and be in force from and 
after its approval by the governor. 


APPROVED January 22, 1864. 


AN ACT 


To provide for the Compensation of Hill Beachey for Services 
rendered the Territory. 


Be it enacted by the Legislative Assembly of the Territory of Idaho, 
as follows: 


Srorron 1. There shall be and is hereby appropriated out 
of the territorial treasury the sum of six thousand two hundred 
and forty-four dollars, to be paid to Hill Beachey, for money 
expended, and time employed in the pursuit, and arrest and 
detention of David Renton, James P. Romaine, and Chris- 


40 
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topher Lower, who were indicted, tried and convicted, at the 
January term of the district court of the first judical district 
of this territory, for the murder of Lloyd Magruder, Charles 
Allen, William Phillips, and two others, names unknown. 

Sec. 2. The territorial auditor is hereby authorized and 
instructed to draw his warrant on the territorial treasurer, for 
the sum named in the first section of this act, in favor of Hill 
Beachey, which shall be paid out of any money in the treasury 
not otherwise appropriated. 

Sec. 3. This act shall take effect and be in force from and 
after its approval by the governor. 


Approvnp February 2, 1864. 


AN ACT 
Changing the Names of the Towns of Bannock and Buena 
Vista. 
Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 
Section 1. That the names of the towns of Bannock and 
Buena Vista, in Boise county, are hereby changed to that of 
Idaho. 


Sze. 2. This act to take effect and be in force from and 
after its approval by the governor. 


APPROVED January 30th, 1864. 


AN ACT 
To Incorporate Virginia City, in Madison County. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Section 1. That the boundaries of Virginia city shall be 
as follows: Commencing ata point known as Bummer Davis’ 
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hill claim, on the west side of a small dry gulch, and on. the 
south side of Fairweather gulch, thence north three-fourths of 
a mile, thence east one mile, thence south three-fourths of a 
mile, thence west to place of beginning. 

Src. 2. The inhabitants of said town are hereby constituted 
a body politic and corporate under the name and style of 
“Virginia City.” They shall have power to sue and be sued, 
plead and be impleaded, in all courts whatsoever; to receive 
property personal and real, and dispose of the same in any 
way for the benefit of the town. 

Src. 3. The government of said city shall be vested in a 
mayor, and a council, to consist of four members, to hold their 
offices for one year, and until their successors are elected and 
qualified, and there shall be appointed annually, one town 
clerk, one marshal, one treasurer, and such other officers as 
the mayor and council shall think proper. 

Sec. 4. The first election for city officers may be held at 
any time within two years after the acceptance of this charter 
by the inhabitants of Virginia City, and at such election all 
persons shall be entitled to vote who were legal voters at the 
county: election, and residents of said Virginia City for thirty 
days next preceding the day of such election. The first city 
election shall be held at such time as a majority of the legal 
voters of said city may designate, such election shall be con- 
ducted in the same manner and governed by the same rules, 
as near as can be, as county elections. 

Szoc. 5. The mayor of said city shall preside at all meetings 
of the city council; said council shall have power and authority 
to levy taxes for municipal purposes, not to exceed one per 
cent. per annum, on all taxable property within the limits of 
said city; to make such regulations as shall promote the 
. health, peace, cleanliness and good order of the city, and such 
as shall tend to prevent and restrain any disturbance or disor- 
derly conduct, riot, drunkenness and indecent or immoral 
practices within the limits of said city; and-said council shall 
have power to make all needful by-laws, or ordinances and city 
regulations not repugnant to the constitutional laws of the 
United States, or the organic act, or the laws of this territory, 
and shall have power,to pass rules and regulations as to the 
mode and manner of transacting the public business of the 
city. 
ae 6. Said council may appoint any justice of the peace 
residing in said city, as committing magistrate, whose duty it 
shall be to hear all complaints and violations of said ordinances, 
to examine all persons arrested by the city marshal, and to 
punish all violations of said ordinances in the manner pre- 
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scribed by the council of said city; no punishment under said 
ordinances shall exceed fifty dollars fine, or ten days imprison- 
ment, and costs. 

Src. 7. All officers elected or appointed under the pro- 
visions of this act shall, before entering upon the duties of 
their office, take and subscribe an oath of office, and the oath 
of allegiance prescribed by an act of congress passed July 
second, A. Ð. 1862. 

Sec. 8. This act shall take effect and be in force from 
and after its approval by the governor. 


APPROVED, January 80, 1864. 


AN ACT 


Defining the Boundary Lines of Counties west of the Rocky 
Mountains. 


Beit enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Sxctiox 1. That all that portion of Idaho territory con- 
tained within the following boundaries, to wit: Beginning at 
the mouth of Clearwater river, and thence up the same to the 
mouth of the south fork of Clearwater river, thence with the 
south fork to Lolo creek, thence with Lolo ereek in an east- 
erly direction to the summit of the Bitter Root mountains, 
thence south to the main divide between the waters of Salmon 
river and the south fork of Clearwater river, thence in a west- 
erly direction along said divide to a point where the summit 
of said divide is crossed by the road leading from the head of 
Rocky canon to Salmon river, thence to a point on Snake 
river known as Pittsburg landing, thence down the center of 
the channel of Snake river to the place of beginning; be and 
the same is hereby organized into a county called Nez Perce. 
That the territory lying north of the Clearwater, and included 
in the following bounds, be and the same is attached to Nez 
Perce county for civil and judicial purposes, to wit: Begin- 
ning at the confluence of Clearwater and Snake rivers, run- 
ning a due north course along the eastern boundary of Wash- 
ington territory, to the forty-ninth parallel, thence east with 
said parallel to the one hundred and sixteenth meridian of 
longitude, thence south with said longitudinal line to the sum- 
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mit of the Couer d’ Alene mountains, thence west with said 
range of mountains until a point is attained from which run- 
ning a due south line would strike the Clearwater at the 
mouth of the south fork of said river, thence west with the 
said Clearwater to its confluence with Snake river, thence 
with Snake river to the place of beginning. 

Src. 2. All that portion of the territory contained within 
the following boundaries, to wit: Beginning at the mouth of 
the south fork of Clearwater, thence up said south fork of 
Clearwater to the Lolo fork, thence with the Lolo fork in an 
easterly direction to the summit of the Bitter Root mountains, 
thence in a northerly direction with said range of mountains 
until said range turns in a westerly direction and is called 
Couer ď’ Alene, thence with said Gouer d’ Alene range of 
mountains in a westerly direction until a point is attained 
from which running a line due south will strike the mouth of 
the south fork of Clearwater—the place of beginning, be and 

‘the same is hereby organized into a county called Shoshone. 

Sec. 3. All that portion of territory contained within the 
following boundaries, to wit: Beginning at a point on Snake 
river-known as Pittsburg landing, thence running up the 
channel of said river to latitude forty-four thirty; thence in 
a due east course to the meridian of longitude one hundred 
and twelve, from thence north along said meridian one hun- 
dred and twelve to the summit of the Rocky mountains, 
thence along said range in a northeasterly direction until the 
eastern spurs of the Bitter Root mountains are attained, thence 
with Bitter Root mountains to the southeast corner of Nez 
Perce county, thence along the southern boundary line of 
Nez Perce county, to the place of beginning; be and the same 
is hereby organized into a county called Idaho. 

Sro. 4. All that portion of territory lying within the fol- 
lowing boundaries, to wit: Beginning at a point on Snake 
river latitude forty-four and a half, thence in a due eastern 
direction to longitude one hundred and fourteen and a half, 
thence in a southwestern direction on the dividing ridge be- 
tween the waters of Moore’s creek and the north fork of Boise 
river, following said divide to the confluence of Grimes’ creek 
with Boise river, thence in a southerly direction to a point on 
Snake river opposite the mouth of Goose creek, thence down 
the center of the channel of Snake river to the place of be- 
ginning; be and the same is hereby organized into a county 
called Boise. 

Bro. 5. All that portion of territory lying within the fol- 
lowing boundaries, to wit: Beginning at a point on Snake 
river opposite the mouth of Goose creek, thence with the 
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center of the channel of Snake up to the one hundred and 
twelfth meridian of longitude, thence with said meridian to 
the southeast corner of Idaho county on the summit of the 
Rocky mountains, thence due west to the northeast corner of 
Boise county, thence in a southwesterly direction on the di- 
viding ridge between the waters of Moore’s creek and the 
north fork of Boise river, thence following said divide to the 
confluence of Grimes’ creek with Boise river, thence in ‘a 
southerly direction to the place of beginning; be and the 
same is hereby organized into a county to be called Alturas, 
and that the county seat of said county of Alturas is hereby 
located at the town of Esmeralda. 

Sec. 6. All that portion of territory lying within the fol- 
lowing boundaries, to wit: Beginning on Snake river at the 
mouth of the Owyhee and running due south along the east- 
ern boundary line of the state of Oregon to the northern 
boundary of Nevada territory, thence east with the boundary 
line of the territory of Nerada and Utah to the one hundred. 
and thirteenth meridian of longitude, thence north with said 
meridian to Snake river, thence down the channel of Snake 
in a westerly direction to the mouth of the Owyhee—the 
place of beginning; be and the same is hereby organized into 
a county called Owyhee, and the county seat of said county 
is hereby located at Ruby city. 

Src. 7. This act to take effect and be in force from and 
after its approval by the governor. 


APPROVED, February 4th, 1864. 


AN ACT 
To incorporate the Northwest Ditch Company. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Section 1. That Henry Fhleger, McLean & Stapleton, 
George Coply, Conrad Kohis, Joseph Clark, Harry Husted 
and Lewis & Co., and their associates and successors, be and 
are hereby constituted a body politic under the name and 
style of the Northwest Ditch Company, with the ordinary 
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powers and liabilities of corporations, namely: To make, 
possess and use a corporate seal, to sue and be sued, to plead - 
and be impleaded, to elect officers for the government of the 
company and the transacting of the usual business, with a 
capital stock of ten thousand dollars. ` 

Src. 2. And be it further enacted, That the said Northwest 
Ditch Company be, and are hereby authorized and empowered. 
to take trom, and sell to the use of the miners living and op- 
erating upon Grasshopper creek, in the territory of Idaho, a 
sufficient amount of water, not to exceed five hundred inches, 
said ditch commencing at a point some four miles above the 
city of Bannack, on said creek, and in said territcry, and ex- 
tending one mile and a quarter below said city. 

Sec. 3. And be it further enacted, That no person, company 
or companies, shall be entitled to turn from its natural chan- 
nel in said stream the water thereof, to the prejudice of the 
rights of said company under this charter. 

Suc. 4. And be it further enacted, That the above named 
company, with all the rights and privileges hereby granted, 
shall exist and continue for and during the term of ten years, 
and that during that time the maximum rates of water fur- 
nished by said company to purchasers, shall be, for first use, 
seventy-five cents per inch; second use, fifty cents per inch; 
and twenty-five cents for third use of water, per inch, per day. 

Src. 5. This act to take effect from and after its passage. 

APPROVED, February 4, 1864. 


AN ACT 
To Incorporate the City of Idaho in Boise County. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
- as follows: 


Secrion 1. That the city of Idaho shall be bounded as 
follows: Commencing at a point in the centre of Moore’s 
creek, where the centre line of Montgomery street in the 
town of Idaho, would intersect said Moore’s creek, thence 
running up the centre of said Moore’s creek to a point where 
a line running due north and south, one hundred rods east of 
Montgomery street, would intersect said Moore’s creek; 
thence north, on said north and south line, one mile; thence 


€ 
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west four hundred rods, thence south to the centre of Moore’s 
creek, thence up the centre of said creek to the place of 
beginning. 

Sec. 2. The inhabitants of said city of Idaho shall be, and 
are hereby constituted a body politic and corporate by the 
name and style of “the City of Idaho,” and by that name, 
they and their successors shall be known in law, and have 
perpetual succession, sue and be sued, plead and be impleaded, 
and shall have power to receive property real and personal, 
and may dispose of the same for the benefit of the city. All 
deeds conveying real estate belonging to said city, shall be 
signed by the mayor and attested by the city clerk, and the 
seal of said city, and shall be acknowledged and recorded as 
other deeds. And no conveyance not thus executed, acknow- 
ledged, and recorded, shall have any validity whatever as 
against said city. 

Sec, 3. Forthe government of said city there shall be an- 
nually elected in the manner hereinafter provided, the follow- 
ing officers: -A mayor, 2common council, consisting of seven 
members, a city marshal, assessor, collector and treasurer. 
And the mayor and common council shall have power to ap- 
point such other officers as they shall think necessary, and to 
tix the compensation of all the officers herein provided for, 
except the mayor and common council who shall receive no 
compensation. The mayor shall preside at all meetings of the 
common council, and shall have the right to veto any ordi- 
nance passed by the council and the same when so vested 
shall be returned with his reasons to the council, after which 
the same shall not become a law unless repassed by a two- 
thirds vote. : 


Sec. 4. A general election for all city officers required by 
this act to be elected, shall be held on the first Monday in 
April in each year. Atsuch election any person shall be en- 
titled to vote, who shall have at the time of said election the 
qualification of voters at the general county elections provided 
by law, and who in addition thereto, shall have resided in said 
city thirty days next preceding said city election. Said elec- 
tion shall be conducted as near as may be in the same man- 
ner as the county elections, and returns thereof, shall within 
five days thereafter be made to the city clerk, who shall open 
and canvass the same in the presence of the mayor and com- 
mon council. A vacancy in any city office may be filled by 
the ‘common council, until the next election. . In the absence 
of the mayor, his duties shall be performed by a member of 
the council, to be chosen by them forthat purpose. Thecom- 
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mon council may elect one of their own number to act as city 
clerk, and fix his compensation. 

Src. 5. Said mayor and common council shall have full 
power and authority to levy taxes for municipal purposes, not 
to exceed one half of one per centum per annum, upon all 
taxable property, in said city, and to collect the same in the 
manner hereinafter prescribed; to prevent and restrain any 
disturbance or disorderly conduct, riot, drunkenness or any 
indecent or immoral practice within the limits of said city; to 
make such regniations as shall promote the health, peace, 
cleanliness, and good order within said city; to control and 
regulate the fire department, and to provide by ordinance for 
the election of the officers of said department by the members 
thereof, specifying such officers and defining their duties; to 
open and establish streets and widen the same when deemed 
necessary, and for that purpose to condemn property for the 
city use under such regulations as they may provide for that 
purpose; but the amount to be paid to the claimant, shall be 
fixed by three disinterested persons, after due notice to the 
claimant, and hearing all the evidence to be offered, their re- 
port to be afterwards acted upon by the council. The claim- 
ant of such property shall be entitled to an appeal from the 
decision of said council, or of any commissioners or apprais- 
ers appointed by them, to the district court, by filing with the 
city clerk, within ten days after such decision shall be ren- 
dered, a bond, with security, in double the value of the pro- 
perty so claimed, to be approved by said clerk, conditioned for 
the payment of all the costs of said appeal, and to surrender 
the property to the city if so required by the district court. 
In any such condemnation of property, the same shall be done 
in accordance with any general laws, which now are, or here- 
after may be in force on the subject. The mayor and common 
council shall have power to make all needful by-laws, ordi- 
nances, and regulations, not repugnant to the constitution or 
the laws of the United States, nor to the laws of this territory. 
They shall also have power to prescribe their own rules for 
doing business. They shall also have power to remove and 
prevent nuisances; to license, tax, and regulate auctioneers, 
tavern keepers, pedlars, hawkers, brokers, pawnbrokers, and 
money changers; to license, tax, and regulate wagons, carts 
and drays, and to fix the rates to be charged for the wagonage, 
cartage and drayage of property; to license, tax, regulate and 
restrain bar-roooms, theatrical and other exhibitions, shows 
and amusements; to license, tax, restrain, prohibit, and sup- 
pe billiard tables, tipling houses, gaming and gambling 

ouses, and houses of ill fame; to erect market houses, estab- 
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lish market places, and to provide for the government and 
regulation thereof; to provide for the prosecution and extin- 
guishment of fires, and to organize and establish fire compa- 
nies; to establish and regulate a police night watch and patrol ; 
to regulate the storage of gun powder, and other combustible 
materials, and the use of candles, lamps, or other lights, ‘in 
Bhops, stables, and other places; and to regulate and preseribe 
the manner of building partition walls and fences. 

Src. 6. The city assessor shall proceed to assess the taxa- 
ble property of the city under such regulations as may be 
preseribed by the council, and shall deliver a certified list of 
said property so assessed, to the collector. The city collector 
after receiving such list, shall proceed to collect the same, in 
the same manner that other taxes are collected, and all the 
laws and provisions regulating the assessment and collection of 
tax s under the general revenue laws, shall be followed in the 
assessment and collection of said city taxes so far as the same 
may be applicable, and not inconsistant with the ordinances 
of the city, passed in relation to the same subject matter. 

Sec. T. In case the taxes so assessed upon any property 
shall not be paid, and no other property of the owner can be 
found upon which to levy, the city collector shall proceed to 
make outa list of med delinquent property, and after adver- 
tising the same for four successive weeks, in some newspaper 
published in said city, shall sell at public auction the property 
so assessed, whether the same be personal property or real es- 
tate, or posessing interests in real estate, or of what nature 
soever it may be. In selling said real estate for taxes the same 
course shall be pursued as near as may be, which is or may be 
prescribed by law for the sale of property on execution. 

Sec .8 .Should any person feel aggrieved by any assessment 
made by the city assessor, he may at any time before sale for 
taxes, apply to the common council to have the same reduced. 
If said council shall refuse to reduce such assessment, said owner 
or claimant shall give public notice of such refusal at the tax 
sale, and such refusal, if unjust, or oppressive, shall then be good 
cause for invalidating the sale of such property so unjustly 
assessed. In all cases, a deed shall be executed by the city in 
the manner hereinafter prescribed, to any purchaser at a tax 
sale, when the same shall be applied for, and such deed shall 
be prima facia evidence of the regularity and validity of all 
previous proceeding. Said deed may be invalidated by show- 
ing: First. That said property was not subject to taxation ; 
or, Second. That the taxes on the same had been paid; or, 
Third. That said assessment is unjust or oppressive, and that 
application to reduce the same had been made to the common 
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council and refused, and that public notice of such refusal, had 
been given at the tax sale as hereinbefore required; but said 
deed shall not be invalidated for any other reason whatever. 

Sec. 9. Said common council shall appoint one of the jus- 
tices of the peace residing within said city, as committing 
magistrate, whose duty it shall be to hear all complaints of 
violation of said ordinances and to examine all persons ar- 
rested by the marshal; said justice shall have power to punish 
by fine or imprisonment, or both, any violation of any of said 
ordinances, but no such punishment shall exceed a fine of one 
hundred dollars, or imprisonment for twenty days in the county 
or city jail. ; 

Src. 10. The roads, streets, and alleys within said city 
limits shall be under the exclusive control of said common 
council, who shall make all needful rules, in relation to the 
improvement, repair, grading, cleaning, etc., of the same; 
and said city shall not be included in any road district in said 
county. 

Sec. 14. All officers required to be elected by this act, 
shall, before entering upon the duties of their office, take an 
oath or affirmation of office, before any person competent to 
administer oaths. -All demands and accounts against the city 
shall be audited by the city council, and shall be paid by the 
treasurer on the warrant of the mayor, countersigned by the 
city clerk. All ordinances shall be signed by the mayor and 
filed and recorded by the clerk. 

Seo. 12. The common council shall have power to improve 
any street, and levy the cost of said improvement, in whole 
or in part, upon the property fronting on said street, and draw 
the balance, if any, from the general fund; said special 
assessment to be collected in the same manner as the general 
city taxes: Provided, That all assessments and taxes levied for 
the improvement of streets and for other local purposes, west 
of Elk creek, shall be expended on that side of said creek. 

Sro. 18. This charter shall be submitted to a vote of the 
qualified voters residing within said city limits, at the first 
election of city officers, and shall not be in force unless a ma- 
jority of all the votes then cast, either for or against the same, 
be in favor of its adoption. f 

Szo. 14. This act to take effect and be in force from and 
after its approval by the governor, unless rejected at said 
election as provided in the last section. 


Approved, February Ist, 1864. 
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AN ACT 


To transfer the actions, suits, proceedings, and business, pend- 
ing in the District Court of Shoshone, and the District Court 
of Idaho county, into the District Court for the First Judi- 
cial District of the Territory of Idaho. 


Beit enacted by the Legislative Assembly of the Territory of Idaho 


as follows : 


Section 1. That all actions, proceedings, and suits, either 
civil or criminal, duly brought or commenced in either the 
district court of Shoshone, or the district court of Idaho 
county, as the same were constituted by the laws of Washing- 
ton territory, which were pending and undetermined in either 
of said courts on the eighteenth day of November, eighteen 
hundred and sixty-three, and all business pending in said 
courts, or either of them, at the date aforesaid are hereby 
transferred to, and vested in the district court for the first 
judicial district of Idaho territory; Provided, That the said 
district court for the first judicial district of Idaho territory 
shall posess the same jurisdiction and authority over the said 
actions, proceedings, suits and business, as heretofore posessed 
by either of the courts aforesaid, or as could have been exer- 
cised by the said district court for the first judicial district of 
Idaho territory if the same had originally been brought or 
commenced in the court last named. 

Sec. 2. And be it further enacted, That all officers or other 
persons having in their hands any writs, process, or other 
papers heretofore issued out of the said district court of Sho- 
shone, or the district court of Idaho county, are hereby re- 
quired to make return thereof, to the district court for the 
first judicial district of the territory of Idaho, in the same 
manner as returns in such cases were required to be 
made to said district courts of Shoshone and Idaho counties; 
and all persons recognized to appear at a term ot said 
courts, or either thereof, are required in the same manner 
and places to appear at a term of the said district court 
for the first judicial district of the territory of Idaho; 
Provided, further, That the clerks, and their deputies, of the 
district court of Shoshone and the district court of Idaho 
county, and any person or persons, who may have the custody 
or control thereof, are hereby required to transmit to the 
clerk of the district court for the first judicial district of the 
territory of Idaho, at the earliest practicable moment, and by . 
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the most safe means the files and records, and all other papers, 
or books, pra either of the said courts, last named ; 
Provided, further, That all those civil cases which have been 
commenced in the district court of Shoshone, which cases had 
their local venue in Nez Perce county, and which cases have 
been commenced by filing the complaints thereof, in Nez 
Perce county and now in said county in care of the deputy of 
the clerk of the district court of Shoshone, are hereby trans- 
ferred to the district court of the first judicial district, in and 
for the county of Nez Perce and territory of Idaho; and the 
said deputy clerk is hereby required to transmit forthwith, all 
papers now in his posession and belonging to such civil cases, 
to the clerk of the first judicial district in and for the said 
county of Nez Perce; and the said district court of the first 
judicial district in and for the said county of Nez Perce shall 
have the same jurisdiction over the said cases, as though they 
had been originally commenced in the same. | 

Sec. 3. This act shall take effect and be in force from and 
after its approval by the Governor. 


APPROVED, January 6th, 1864. 


AN ACT 
To Incorporate the City of Bannock on Grasshopper Creek. 


ARTICLE L 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows : 


Section 1. That the city of Bannack shall he bounded as 
follows, to-wit: Commencing at McDonald & Co.’s saw-mill 
from thence due west to the Bannack ditch, and from thence 
along said ditch to Nugget hill, in a southern direction, and 
- from thence to Discovery claims on Jimey’s bar, and from 
thence in a direct line to Discovery claim of the Dacota lode, 
and from thence in a direct line to the northeast corner 
of the Bannack cemetery and from thence, in a direct line to 
the place of beginning. 

Suc. 2. The inhabitants of said city of Bannack shall be 
and are hereby constituted a body politic and corporate by 
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the name and style of Bannack city and by that name they and 
their successors shall be known in law, and have perpetual 
succession, sue, and be sued, plead, and be impleaded in all 
courts whatever: and recover property personal and real 
within said city, for public buildings, public works and city 
improvements and may dispose of the same in any way for 
the benefit of the city, may purchase property beyond the 
lines of the city to be used for burial purposes and for the 
establishment of a hospital for the reception of persons infected 
with contagious diseases. 


ARTICLE II. 


Section 1. For the government of the said city of Ban- 
nack, there shall be annually elected, in the manner herein 
after provided the following officers: a board of aldermen, 
consisting of five members, one police judge, one marshal, 
one city attorney, one clerk, one treasurer; all of whom shall 
be elected by receiving the greatest number of votes as here- 
after provided. 


ARTICLE III, 


Section 1. That a general election for all city officers of 
the corporation required under this act shall be held on the 
first Monday in April of each year except the first. The first 
election can be called at any time by notices signed by five 
persons posted in three conspicuous places, ten days previous 
to such election. 

Sec. 2. No person shall be entitled to vote at any city 
election who shall not be an elector for territorial officers, and 
who shall not have resided in the city ten days next preceding 
the day of election, and no person shall be eligible to any 
office under this charter who is nota qualified voter of said 
city. 

Sno, 3. At all elections for city officers the vote shall be 
by ballot at the time and place designated by the board of 
aldermen. 

Sec. 4. That all vacancies happening before the annual 
election, shall be filled by the board of aldermen. 

Sse. 5. That all elections for city officers shall continue 
from eleven A. M., until six P. M. 

Szc. 6. The person who shall receive a plurality of votes 
for any office shall be declared duly elected and the clerk shall 
issue to him # certificate of election and on the presentation 
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of the same to the board of aldermen, he shall be sworn into 
office. 


ARTICLE IV. 


Section 1. The members of the board of aldermen shall 
annually elect one of their number president of the board of 
aldermen, who shall hold his office for one year, or until his 
successor shall be elected and qualified. 

Sec. 2. The members of the board of aldermen shall fix 
the time and place for holding their stated meetings, and may 
be convened by the president of the board at any time; a 
majority of the members shall constitute a quorum to do 
business, but a smaller number may adjourn from day to day, 
and compel the attendance of absent members. 

Sec. 3. Any ordinance which shall have been passed by 
the board of alderman shall, before it becomes a law, be signed 
by the president of the board. j 

Src. 4. Said board of alderman shall have full power and 
authority to make all needful laws, ordinances and town regu- 
lations.they deem proper, if not repugnant to the constitution 
or the laws of the United States, or this territory. 

Sec. 5. Said board of aldermen shall endeavor to make 
such regulations as shall promote and secure the health, peace, 
cleanliness, safety, and good order within said town. 

Szo. 6. The roads, streets and alleys, within said city limits 
shall be under the exclusive control of said board. of aldermen, 
who shall make all needful rules and repairs they deem 
proper. 


ARTICLE Y. 


Srection 1. The alderman shall receive no compensation. 

Sec. 2. The marshal, clerk and treasurer shall receive such 
compensation as the board of alderman may direct. 

Sec. 8. The marshal shall have the same power in all civil 
actions as any constable, and may by consent of the board of 
alderman, appoint necessary deputies to act in the same 
capacity or relieve the same in like manner. 

Sec. 4. The board of alderman shall define the duties of 
all officers by ordinance, which are not herein provided. 


ARTICLE VI. 


Szction 1. All who are elected or appointed under this act 
shall before entering upon their duties take a proper oath of 
office. 
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ARTICLE YIL 


Srcrron 1. This charter may go into effect on and after 
such day as a majority of the qualified electors residing within 
the limits of said Bannack city, at a general election to be 
held after twenty days notice, to be given by six written 
notices, posted in the most public places within said lin‘ts, 
and signed by atleast twelve of said electors, shall vote to 
accept the same. 

APPROVED February 4, 1864. 


AN ACT 
To Incorporate the City of Placerville, Boise County. 
ARTICLE L 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Section 1. The city of Placerville shall be bounded as 
follows: Commencing at a point half a mile north of the 
centre of plaza, (which plaza is located in the centre of the 
most business portion of said city, the centre of which is rep- 
resented by a well), running thence west half a mile, thence 
south one mile, thence east one mile, thence north one mile, 
thence west half a mile, to the place of beginning. 

Src. 2. The inhabitants of the said city of Placerville shall 
be, and they are hereby constituted a body politic and corpo- 
rate, by the name of the city of “Placerville,” and by that 
name they and their successors shall be known in law, and 
have perpetual succession, sue and be sued, plead and be im- 
pleaded, in all the courts of law whatsoever, and receive pro- 
perty personal and real, within said city for public buildings, 
public works and city improvements, and may dispose of the 
same for the benefit of the city, may purchase property beyond 
the limits of the city to be used for burial purposes, and for 
the establishment of a hospital for the reception of persons 
afflicted with „contagious or other diseases; also, for water 
works to supply the city with water, and may dispose of the 
same for the benefit of said city, and shall have a seal which 
they may alter at pleasure. 
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: ; - 4, g ARTICLE I” 


Szaron 1, For the government of the. city there, shall ‘be 
elected in the manner hereinafter provided, the following off- 
cers: A common council, (consisting of five members), a 
mayor, a recorder, a-treasurer, a marshal, and an assessor, who 
shall hold their. offices.for one year, and until their successors 
shall ‘be duly elected and qualified; and there shall be 
appointed annually by the-city council, a cifyattorney, a street 
commissioner, æ city sulveyor and a city collector. 4 : 


re F 


FA ARTICLE HL 


Szorron 1, Thata general’election for all city officers of 
the corporation required to be elected under this act, shall be 
‘held on the first-Monday of April-in each year. aoe 

Sec. 2. No person shall be entitled to -yote at any city 
“election, who shall not be an elector for territorial officers, and 
have resided in the city fifteen days next preceding the day of 
election, and no person shall be eligible to any office under: 
this charter, who is not a qualified voter of said city.” 

Sec. 8. At all elections for city officers, the vote shall be 
by ballot, at the time and place designated by the city council. 

Sec. 4. That all vacancies happening before the annual 
election, shall be filled by the city council © > 

Src. 5. That all elections for city officers shall continue 
one day, during which-time the polls shall be open from ten 
o'clock, A. M., to four o'clock, P: M. > : 

Sec, 6. The persons who shall have received a plurality of 
votes for any office, shall be declared duly elected, and the 
clerk shall issue to him a certificate of election ; upon presen- 
tation of the samé by him to the council, he shall be sworn 
into office. i pe 


ARTICLE IY. = 


Sxcrion 1. The members of the common council shall fix 
‘the time and place of holding their stated meetings and may 
be convened by the mayor at any time; a majority of the 
members shall constitute a, quorum to do business, but a 
smaller number may adjourn from day to day, and compel the 
attendance of absent members, eni 
Brc. 2. Any ordinance which shall have ‘been-passed by 
‘the common eountil, shall, before it becomes. a law, be pre- 
sented to the mayor for his approval; if he approves he shall 
‘sign it; if not, he shall within ten days, return itwith his 
41 
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objections in writing, to the common council, who shall cause 
the same to be entered in the journal, and shall proceed to 
recommend the same. If, after such recommendation, two- 
thirds of the members of the common council shall agree to 
pass the same, it shall become a law. 

Sec. 8. The mayor and common council shall have power 
within the city: First. To make by-laws and ordinances not 
repugnant to the laws of the United States, or to the laws of 
this territory, necessary to carry into efféct the provisions of 
this act. Second. To levy taxes not to exceed one per cent. 
per annum upon all real and personal property made taxable 

y law for territorial and county purposes. Third. To make 
regulations to prevent the introduction of contagious diseases 
into the city, and for securing health, peace, cleanliness and 
good order of the city. Fourth. To make such regulations 
as may be necessary to protect the city against fire. Fifth. 
To appoint and employ such a police force as they may deem 
necessary for the protection, peace and safety of the city. 
Sixth. To prevent and restrain any disturbance, or disorderly 
conduct, or any indecent and immoral practices, within the 
limits of said city. 


ARTICLE Y. 


Section 1. The mayorand members of the common council 
shail receive no pay for their services, until the city shall con- 
tain five thousand inhabitants, and then such pay to be deter- 
mined by a vote of the city. 

Sec. 2. The recorder shall receive the same fees for his 
services as justices of the peace are entitled to by law for 
services of a similar nature. : 

Sc. 8. The marshal shall receive the same fees for his 
services, as constables are entitled to by law for services of a 
similar nature, and for other services such compensation as 
may be provided by ordinance. 

Sec, 4. All other officers provided for by this act, or to be 
created, shall receive such compensation as may be established 
by ordinance. i 


ARTICLE VI.—OF THE DUTIES OF CITY OFFICERS. 


Sscrion 1. It shall be the duty of the mayor to communi- 
cate to the common council at least once.in each year, the con- 
dition of the city, its finances and improvements. 


Sac. 2. Al and each of the officers elected, or provided for 
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by the provisions of this act, shall reside within the limits of 
the city. 3 

See 3. It shall be the duty of the city marshal, in addition 
to the duties by the common council, to execute and return all 
processes issued by the recorder. . 

Src. 4. It shall be the duty of the assessor, in addition to 
the duties preseribed by the common council, to make out 
within such time as the common council shall order, a correct 
list of all the property taxable by law within said city. It shall 
also be the duty of-the assessor to collect all moneys and taxes 
levied by authority of the city, and pay the same over to the 
city treasurer monthly. es, 

ec, 5. It shall be the duty of the city treasurer to receive 
all moneys thatshall comeinto his hands by taxation or other- 
wise, and pay out the same in such manner as shall be 
prescribed by the common council. 

Sec. 6. It shall be the duty. of the city attorney to attend 
to all suits, matters and things in which the city may be legall 
interested, give his advice and opinion in writing upon ae 
when required by, the mayor or common council, and attend 
to all prosecutions against offenders of the city ordinances. 

Sec. T. The common council shall define the duties of all 
officers by ordinance, which are not herein prescribed. 


ARTICLE YI. 


Secrion 1. Al officers required to be elected under this 
act shall, before entering upon the duties of their office, take 
an oath or affirmation (as prescribed by law for county officers) 
before any person competent to administer oaths. 

Sc. 2. All resolutions and ordinances calling for the ap- 
propriation of any sums of money exceeding one hundred 
(100) dollars shall lie over at least one meeting. 

Src, 8. The first election shall be held at the office of 
Thomas H. Stringham, which shall be called by printed no- 
tices in not less than three mee places in the village of Pla- 
cerville, signed by not less than fiye electors of said city ; the 
judges of said election shall be nominated and elected by the 
electors assembled at the place of holding the election on the 
morning of said election day, together with two clerks, which 
judges and clerks shall be qualified in the same manner as 
judges and clerks of county elections. 

_Sec. 4. This act totake effect and be in force from an 
after its approval by the governor. : 


Approved, February 4th, 1864. 7 
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A AN ACT 


Incorporating the Bannack Ditch and Mining Company, and 
granting a charter to the same, to locate and construct a 
itch with branches. : ooo a 


Beit enacted by the Legislative Assembly of the Territory of Idaho 
i as follows : 


Section 1. George Coply, E. P. Lewis, N. J. Davis, 
George Wing, A. J. Smith, A. F. Graeter, W. C. Rheem, N. 
J. Brannard, their associates and successors, are hereby made 
and'constituted a body politic underthe name and style of the 
Bannack Ditch and Mining Company, with ‘the ordinary 
powers and liabilities of corporations, with a capital stock of 
twenty thousand dollars, which may be increased to one hun- 
dred thousand dollars. a 

Src. 2. The above named corporators shall have the ex- 
-clusive authority to survey, lay out, constxuct and maintain a 
ditch, with necessary branches, for inlet and outlet, to and in 
the mines, in and about Grasshopper creek, in the territory of 
Idaho, of sufficient length and size to supply with water the 
mines opened or to be opened on said Grasshopper creek, 
below said ditch and its branches, and between the points at 
which water shall be received into said ditch, and a point 
down. said creek six miles below Bannack city. 

Sro. 8. The maximum rates at which said company may 
sell and furnish water from their said ditch to purchasers, 
shall be as follows, viz: One dollar per inch for the first head, 
seventy-five cents per inch for the second head, fifty cents per 
inch for the third Heal and twenty-five cents per inch for the 
fourth head, measured according to the custom of miners, 
under six-inch pressure. ! 

` Rec. 4. The said corporators, for the purpose of filling and 
keeping full their said ditch, shall have the exclusive right to 
the water of and in said Grasshopper creek (saving and ex- 
cepting all prior and vested rights in and to the same), and of 
and in the branches of said creek, which flow into it from a 
southerly and southwesterly direction, and of and in the near- 
est branch of Horse Prairie creek, being the north fork of the 
game, and no other person or company shall. take or use the 
waters in the streams above mentioned, above or at the points 
of supply of said ditch, in such manner or quantity as will in 
any way conflict with the right of said-corporators, to first fill 
and keep full their said ditch with water from said streams. 
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. Sue. 5.: The rights and privileges in this act granted, shall: 
be and continue for the term of.ten years from and after the: 
passage of this act, and this act shall take effect and be in 
force from and: after its approval by the governor. : 

Approvep, February 4th, 1864, me 8 


AN ACT’ 


Granting to Hugh O'Neil, S. M. Hall and G. F. Simpson, the 
right to-have and maintain a Ferry across the Snake or 
Lewis river, eight miles below the first junction, of the road 
from Hast Bannack, to the.Overland route. , 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows : 


Szorron 1. The exclusive right to maintain and operate a 
ferry across the waters of the Snake or Lewis river, at a cer- 
tain point where the road from Bannack city and Stinking 
Water mines first strikes thé Snaké or Lewis: river, and for 
one mile above and three miles ‘below the skid point, with the 
privilege of constructing a bridge instead, is hereby granted 
to Hugh O'Neil, 8. M. Hall and G. F, Simpson, their asso- 
cintes and successors} for the term of ten years, with the priv- 
ileges, and subject to the conditions prescribed by this act. 

Sc. 2. So long, not to exceed ten years, as the said 
O’Neil, Hall, andi Simpson, their associates and: successdrs 
shall maintain, operate and carry on a good, safe and sufficient 
ferry, or maïntain.a good; safe, and suficient bridge, between 
the points named,-they shall be authorized to collect the fol» 
lowing rates of toll, viz: For each wagon carrying two thou- 
gand pounds and under, four dollars; for each: additional ane 
thousand pounds, one dollar; and for each animal of any 
kind, ridden or driven loose, fifty cents. ; 

Keo. 3.. Said, O'Neil, Hall and Simpson, their associates 
and, successors, shall be: held and obligated, from the first day 
of May.of each year, until the river shall be so low that it can. 
be forded with ease and safety, to keep said ferry or bridge in 

„good, safe.and sufficient order and condition for use by night 
and-day, and so long as no bridge shall be constructed, they 
shall keep.a competent ferryman, who shall trexsport travelers, 
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wagons and stock across said river prompily, by night and 
day, under penalty of all damages sustained and the forfeiture 
of. this charter. 

Sec. 4. No section or part of this act shall be so construed 
as to prohibit the county commissioners from exercising the 
same authority over said ferry or bridge as they are author- 
ized to exercise over other licensed ferries or bridges, and they 
may on a petition signed by twenty bona fide citizens of the 
county in which said ferry or bridge is located, alter and fix 
the rates of toll at the expiration of two years after the pas- 
sage of this act: Provided, That the said Hall & Co., and their 
associates do not interfere with the prior rights of any person 
or persons who have established a ferry on the said river at 
the places herein mentioned. 

Sec. 5. This act shall take effect from and after its ap- 
proval by the governor. 


APPROVED, January, 28th, 1864. 


AN ACT 


To authorize H. D. Van Wyck, his heirs and assigns, to man- 
ufaicture and sell Iuminating Gas in the towns of Ban- 
noek City and Buena Vista City, in Boise county. 


Be tt enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Szcerron 1. That H. D. Van Wyck, his heirs and assigns, 
be and are hereby authorized during the period of ten years 
next ensuing the approval of this act, to have and possess the 
exclusive privilege of supplying the towns of Bannock city 
and Buena Vista city, in the county of Boise, territory of 
Idaho, and the inhabitants and residents of said places, with 
illuminating gas. 

Szoc. 2. ‘rhe said H. D. Van Wyck, his heirs and assigns, 
shall have authority to erect within the town limits of said 
Bannock city and Buena Vista city, the necessary buildings, 
works, and machinery, for the manufacture and production of 
illuminating gas, to make the necessary excavation in the 
public streets of said towns for the purpose.of laying gas 
pipes therein, and to reopen the said excavations for the pur- 
pose of replacing and repairing the said gas pipes: Provided, 
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That the streets of said towns shall not'be obstructed to an 
unnecessary degree, or for am: unréasonable period of time, 
while said pipes are heme ; : oe 


Aer t be 


after its approval by the governor, - ` 
APPROVED, January 6th, 1864. 


| AN AOT 
To incorporate the South Boise Wagon Road Company. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Srecrion 1. That Daniel McLaughlin, Robt. A. Sidebottom 
and Julius Newberg be, and they are hereby constituted a 
body corporate under the name and style of the South Boise 
wagon road company. 

Sec. 2. Said corporation shall haye power in its corporate 
name to sue.and be sued, to contract and be contracted with, 
buy and sell'real and personal property, and have all the other 
necessary powers of a corporation. . ` 

Brc. 8. Said corporation is hereby invested with the neces- 
sary powers to construct and build a wagon road from the 
Idaho quartz lode, -in Boise connty, by the most. practicable 
route, heretofore located by said Robert A. Sidebottom, to a 
point on Little Camas Prairie, in said county, where a small 
stream crosses the Emigrant road from Fort Boise to Fort Hall. 

Sec. 4. Said corporation shall have the exclusive right to 
construct a wagon road on the route designated and within 
one mile of either side of the present line of said road, for 
the period of ten years, and shall be required annually to pay 
into the county school fund the sum of fifty dollars, on or 
before the first day of January in each year, > 
- Sec. 5. Itshall be the duty of said corporation to bridge 
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all the streams on ssid route so that the same may- be passable 
on or before the first of July, one thousand eight hundred and 
sixty-four, and keep the road in good répair after.that-date. 

Sec. 6. Said corporation shall be allowed and, entitled: to 
charge the following rates of toll on said Yoad: = * 


Fot eich team of two hotses, mules, or oxen and wagon...8 4 00 


(SM Gdditional ted, seselis diss vencsaccinscaysaesaacsoseces 1 00 
+£ t hörse and rider, sssssssavs beressseo E E OU 
o ER paek Anmah seis. vesncpen cdsyudseeaneaaeseuvavedenes . 100 
« œ Joose animal,...........006 EE E ven T5 
“sheep, per head,.r.....sesssesseenes srualeaeeebetnetes 15 


Sec. 7. The said road shall be completed within the term 
of two years from the passage of this act, so that there shall 
be a safe and easy passage for loaded wagons over the same, 
under forfeiture of the powers and privileges hereby granted ; 
and atter four years from the passage of this act the county 
commissioners of Boise county may alter and amend the toll 
rates specified in section six of this act, upon the petition of 
at least twenty-five bona fide inhabitants of said county. 

Sxc. 8, This act to take effect and bein force from and 
after its approval by the governor. 


Approvan January 22, 1864. 


AN ACT 


Authorizing N. C. Boatman his associates and assigns, tò 
` manufacture and sell Illuminating Gas, to the citizens of 
Placerville and its intermediate neighborhood in Boise 
County. oe 
Be it enacted by the Legislative Assembly of the. Territory of Idaho 
as follows: ; 


Szoron Í.. That Ñ. O. Boatman his associates and assigns 
be, and are hereby anfhorized to manufacture illuminating 
gas, for saleto the inhabitants of Placerville and its immediate 
neighborhood in Boise county, for & period of ten years from 
the passage of this act, excluding others, of’ condition that 
the said N. O. Boatman his associates ahd assigns comply with 
the provisions of this grant. Í 
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Sro, 2. That the said N.C. Boatman, his associates ahd 
assigns, shall have the right to dig ditches, make: excavations, 
lay pipes, erect posts, or.do,any other work neccessary in car- 
rying gut the..objects of. this.. grant, in‘ any` Street, alley or 

ublic. sqnare in said town of Placerville; Provided, That in | 

igging ditches or making excavations, laying pipes, or erect- 
img posts, the travel shall not.be incommoded for a longer pe- 
riod of time than may be necessary in doing the work required. 
» Brc., 3.. .The said N. C. Boatman, his asssociates and as- 
signs shall, within two months from the passage of this act, 
commence the necessary work to carry out the spirit of this 
law, by erecting necessary buildings or, making excavations 
and shall within two years have completed the same. _ 

Bec. 4. That any person or. persons who shall injure by 
breaking, pulling down, or in any manner interfering with 
the pipes, posts, dykes, ditches or buildings necessary in çar- 
rying out the objects of this law, shall, he considered guilty 
of a misdemeanor, and on conviction may be fined in a sum 
not to ex¢eed five hundred dollars, or by imprisonment in the 
county jail not to exceed one year, or: by both such fine and 
imprisonment, and shall ba subject tq’suit in a civil action for 

amages, ~ - 

SEG 5.. This act shall take effect and be in force from and 
after its approval by the governor. < 

APPROVED January 80, 1864. 


AN ACT _ 


Authorizing Charles F. Cone and associates, to establish and 
maintain a Toll Road in Tdaho County.’ e 


Be it enacted by the Legislative Assembly of the Territory óf Idaho 
- as follows + oT 


Srorron 1. That Charles F: Cone and associates, theirheirs, 
successors or dssigns, aré hereby granted the exclusive right 
and privilege to establish and maintain a toll road, commenc- 
ing-at the point known as the Frenchman’s, near the-head of 
Comas prairie in Idaho county, and running thence by way of 
White Bird creek, up Salmon river, by the- most practicable 
route to intersect John Howerton’s road, at the mouth of Lit- 
tle Salmon river. 


650 LOCAL AND SPECIAL LAWS. 


Sec. 2. The said parties shall have the right to charge and 
collect toll on said road as follows: . 


For each wagon and single team....ccssee cosseeeecrnerereeren DE 00 


e ke additional team......cccccceee vsseseeeresosesseseseres 100 
o dc saddle horse or MuUle.....cccccccccesccreescesnes we 100 
&  & horse or mule packed...e.sseesseseeseresese sses L00 
e loose horse or Mule...ssesscseresseos deacscecceeceees 50 
co 6 loose cattle, each......cccceseseeees be eeeececeacessens 15 
«6 Bheep and swine, Cach....cccssscacesesereresceseees 12 


“« «empty wagon, half price. 

Sec. 3. The said parties may establish toll gates at one or 
more places on said road, and collect toll thereat; Provided, 
The aggregate toll so collected shall not exceed the rates speci- 
fied in section two of this act; and, Provided, further; That no 
toll gate be established within one mile of any city, or village 
on said road unless the same be at a ferry or bridge thereon. 

Sec. 4. Said company, their heirs, successors or assigns, 
shall have and enjoy all the rights and immunities thereto ap- 
pertaining and the exclusive right of way across and through 
the land and territory lying between said points, which right 
of way is hereby granted tothe said parties for the term of ten 
years ; Provided, That within four months from the passage of 
this act, they commence the construction of said road, and 
within one year thereafter, shall complete the entire road so as 
to be passable for wagons; otherwise the right to construct 
shall be fotfeited and become null and void. Said parties shall, 
after its completion, at all times keep the same in good repair 
and condition, and shall establish and at all times maintain 
bridges and ferries at all necessary points on the line of said 
road, for the crossing of which no additional toll shall be 
collected. 


Sxc. 5. At each toll gate on said road, there shall be kept 
in a conspicuous place, a bulletin.board with the notes of toll 
herein prescribed, intelligibly painted thereon; Provided, 
That nothing contained in this act shall be so construed as to 
prevent the county commissioners of the county in which said 
road is located, from altering and fixing the rates of toll over 
said road and ferry, upon the application of thirty bona fide 
citizens of the said county, after the expiration of three years 
from the passage of this act. 

Sze. 6. This act to take effect and be in force from and 
after its approval by the governor, 


APPROVED, January 16th, 1864. 
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‘AN ACT g 


Authorizing A. G. Turner, Benj. F. Green, D. W. Cummings 
and R. W. Button to establish and maintain a Toll Road 
from Boisé City to Owyhee Mines and build all necessary 
Ferries on the line of said road. ; 


Be it enäcied by ihe Legislative Assembly of the Territory of Idaho 
. as follows: — n.. a 


Srotron 1, That A. G. Turner. Benj. F. Green, D. W. 
Cummings and R. W. Button be and they are hereby author- 
ized to construct a wagon road over the most accessible route 
from a town known as Boice city, in Boise county, Idaho ter- 
ritory, to Ruby city, Owyhee county and territory as afore- 
said, and to construct ferries over intervening water courses 
between said points; and to have exclusiyé privilege for two. 
miles above, and two miles below the points so selected 
for ferries, for the period of ten years. í 

Szoc. 2. The said A. G. Turner, Benj.. F. Green, D. W. 
Cummings and R. W. Button, shall within ten months from 
and after the passage of this act, cause said route to be opened 
for the accommodation of the traveling public with the neces- 
sary ferries to make travel convenient, safe, and expeditious 
between said points of beginning and termination, otherwise 
this charter is null and void. 

Src. 3. It shall be lawful for said A. G. Turner, Benj. F. 
Green, D. W. Cummings and R. W. Batton, to collect the 
one tolls including travel over said route and ferriage 

ees. i m 


FOR FERRIAGE OVER BOIBE RIVER. 


For each footman, (twenty-five a EEIE T EER $ 25 
« & horse and rider, (seventy-five cents)... T5 
“6, pack animal, (seventy-five cents)...ccccusuese TS; 


« joose animals, other than sheep or hogs, per 
©. head, (ten: o r a eae cane A 10 
“o è s wagon with:two horses, mules or oxen (one ` 
twenty-five one hundreths dollars.......00. $ 25 
“6 four horses, mules, or oxen, (two dollars)...... 2 00 
w «six horses; mules, or xen, (three dollars)... . 3°00 
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- 


FERRIAGE OVER SNAKE RIVER. 


For footman, (fifty cents)........seccssssseeccessesceseesensees $ 50 
«horse and rider, (one dollar)........c.0000++ TER - 100 
« pack animals, (one dollir)......... sites Gas aTa I 00 
« loose animals, other than sheep or hogs, (fifty 

cents) each........... AEE Vescvacsassoes 50 
« sheep or hogs each, (fifteen cents).....-.esscreseeceere 15 
«wagon with two horses, mules, or oxen (two 

MOUATS sad 0tcayodsoacassaacessveccoesres rebound tests ts 2 00 
“& wagon with four horses, mules or oxen, (three 

dollars ).4..-s0e4 EE T Seauenes iene wee 8 00 


« ‘ wagon six horses, mules or oxen, (four dollars)... 4 00 
Tt shall be lawfal at any time after the expiration of one 
year from the passage of this act for the county commissioners 
of the several counties through which said road passes, to 
alter or change the rates of tall herein provided; and Provided, 
further, That this charter shall not interfere with any rights 
of any person or persons, heretofore established. 
Sec. 4. This act to take effect and be in force from and 
after its approval by ‘the governor. 


Approven, January 29th, 1864. 


e ata aoe o u Conk 


AN ACT 


Granting to Jacob Meeks and John P. Gibson, the exclusive 
right to maintain 2 ferry across the Snuke or Lewis river, 
at any place below the mouth of Blackfoot river within five. 
miles of the same. 


Beit enacted by the Legislative Agsembly of the Territory of Idaho, 
as follows: 


Section 1. That the exelusive right to maintain and operate 
a ferry across the waters of Lewis or Snake river, at any and 
every point within two miles below the mouth of: Blackfoot 
river, is hereby: granted to. Jacob Meeks and John P. Gibson 
and theix associates and sutcessors, for the term of ten’ years, 
m the-privilege and subject tothe conditions prescribed by 

is actı- - 

Szoc. 2,- So long, not exceeding ten years, as the said Jacob 
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Meeks and John P. Gibson, their associates and successors 
shall maintain and operate a» good, safe and sufficient ferry 
boat, to be run in the proper season, by a rope stretched across 
said river of sufficient, size; and blacks upon.the same of 
strength sufficient to sustain, in all ordinary stages of water, 
the pressure of the current of the said stream -or river, they 
shall be authorized to collect the following rates of toll, viz: 
For each wagon carrying two thousand pounds or under, four 
dollars, for each additional one thousand pounds one dollar, 
for mules or cattle seventy-five cents for each head. ne 

Szo. 8. The said Jacob Meeks and -John P. Gibson shall 

‘be bound'to have the said boat-in readiness to cross “wagons 
over said Snake or Lewis river, at the said location, as above 
specified, on or before the fifteenth day of April of each 
year, and to-maintain thé same in readiness to cross wagons 
and cattle over the same, until -the water in said: stream shall 
be so low that it can be-forded with shfety; ‘after which, they 
shall not be botind to have the same in readiness until. the 
fifteenth day of April of the ensuing year. ` 
' eot. The said ‘Jacob Meeks and John P. Gibson shall 
be held and obligated, Within the time specified in the -pre- 
ceding section, to keep a good apd: competent ferryman or 
ferrymen, as shall be needed, who shall transport wagons and 
stock across said river, promptly both by night and-day, 
whenever it is safe to cross said river in the night, under pen- 
alty of damages sustained by their neglect, or refusal, and the 
forfeiture of this charter. | : 

Sec. 5. The county commissioners shall have power to 
decrease the foregoing ferry rates, -after two years, upon the 
petition of twenty-five bona- Jide citizens, but nothing herein 

-contained shall be so construed as to prevent the Legislature 

from altering or amending the foregoing ferity rates after the 
passage of this act, but the said Jatob Meeks and his associ- 
ates shall not infringe upon prior rights of any person or 
persons who may have established a ferry. upon said river at 
the place herein mentioned. . i 

Sic. 6. This act shall take effect and be in force from and 

' after its approval by the governor. f 


Approven. January 28th, 1864. 


= 
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AN ACT 
To Incorporate the Wright Ditch Company. 


Bett enacted by the Legislative Assembly of the Territory of Idako, 
as follows: 


Ssction 1. That William Wright, Thomas Wright, and 
John Wright, their associates or assigns, are hereby declared 
a body corporate, under the name of the Wright Ditch Com- 
pany, for ten years from the passage of this act. 

Src, 2. Said company shall have the power to take seven 
hundred inches, miner’s measurement, of the waters of Moore’s 
creek, at 3 point on said creek about six miles aboye Bannock 
city, Boise county, and build a ditch, fumes, and other neces- 
sary conductors, of sufficient capacity to carry said water from 
said point along the said Moore’s creek, and the hills adjacent 
thereto, thence along the hills up Elk creek to, and across 
Gold Hill, and thence to such other point in the third mining 
district in said Boise county, as said water can be led and use 
lo advantage. 

Sec. 8. Said company is hereby granted the right of way 
for said ditch, flumes, and other necessary conductors, together 
with a sufficient space on either side of said ditch, fumes, or 
conductors, to protect the same along the line of said ditch, 
from said point on Moore’s ¢reek to, and across said Gold 
Hill, said company may also build and maintain such reser- 
voirs, as may be necessary for said ditch. 

Sxc. 4. Said company may at any time within two years, 
enlarge said ditch to the capacity of twelve hundred inches, 
and may turn that amount of ‘water in said ditch when so en- 
larged; and said company shall have the right to ran any 
tributary of said Moore’s or Elk creek into said ditch along 
the line thereof. 

Src. 5. Said company may sue or be sued in their corpo- 
rate name, and shall have power to purchase and hold water 
rights or other ditches emptying into their ditch, and such 
other real and personal property as may be necessary for the 
use of said company. 

Sec. 6. The capital stock of said company shall not exceed 
fifty thousand dollars. 

Src. 7. No part of this act shall be so construed, as to in 
any manner interfere with ditch and mining rights heretofore 
established. 
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Sec. 8. This act shall take effect and be in force from and 
after its approval by the governor. 


Approvep February 1, 1864. 


AN ACT 
To incorporate the Bannock City Water Company. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Section 1. That John O. Henly, Charles D. Vajin, and 
George Woodman, and their assigns, are hereby declared a 
body corporate, under the name of Bannock City water 
company. 

Sec? 2. Said company shall have the exclusive right to take 
twelve inches of water to be measured according to the custom 
of miners, out of Moore’s creek, or Elk creek, or both, or out 
of any tributary of either, or both of said creeks, at any suit- 
able point, and convey said water in any suitable troughs or 
pipes, or bored logs, to Bannock city and Buena Vista bar, in 
the county of Boise; and the said company shall have the ex- 
clusive right to run their troughs, pipes, or bored logs, through 
each and every -one of the streets, alleys, roads, or highways 
of said Bannock city and Buena Vista bar, for the purpose of 
conveying water through said places, for distribution for all 
ordinary ‘household purposes, such as drinking, cooking, and 
the like; and shall have the right to distribute said water for 
household purposes for the term of ten years from the passage 
of this act. ' 

_ ec. 8. Said company shall haye power to purchase lands, 
buildings and other reat property, and all personal property 
necessary for the use of said company to build reservoirs and 
maintain the same, together with such pipes, troughs, or bored 
logs as may be used, to put pipes in, and fancets in houses 
when requested, and to remove the same at pleasure; to sue 
and to be sued; to make all necessary by-laws and regulations 
not inconsistent with the constitution of the United States, or 
the organic actof this territory; and to charge and collect toll 
for the use of said water. ` 

Sec. 4. Said company is hereby granted the exclusive 


ea 


656 LOCAL AND SPECIAL LAWS. 


right of way for the conveyance of said water from said 

oore’s creek, or Elk creek, or tributaties, to said Bannock 
city and Buena Vista bar, and through the various streets, 
alleys, roads and highways in said places. 

Src. 5. Said company shall havea secretary, president, 
and treasurer, and such other officers as the by-laws of said 
company may direct. 

Sec. 6 .Said company shall commence the work of bring- 
ing in said water within one year, and shall complete the same, 
so far as shall then be practicable, within three years from the 
passage of this act. 


Sec. 7. This act to take effect and be in force from and 
after Hs approval by the governor. 


APPROVED January 13, 1864. 


AN ACT 


Authorizing John Howerton and associates to establish and 
maintain a Toll Road from the mouth of Little Salmon.river 
in Idaho County to Placerville, in Boise County. 


Be ù enacted by the Legislative Assembly of ihe Territory of Idaho 
as follows: 


Bection 1. That John Howerton and associates, their heirs 
successors, or assigns, are hereby granted the exclusive right 
and privilege to establish and maintain a toll-road, commen- 
cing at the mouth of Little Salmon river, ranning up the same 
ow the south side thereof, to Packer John’s bridge, thence 
across the river, and over the most practicable route to Goose 
creek at Lorenzo’s; thence across the mountains and over the 
most practicable route to a point where the present trail crosses 
the north fork of. Payette river; thence over the present trail 
to Placerville. = 


‘Szc. 2.° The said parties shall haye the right to charge and 
collect toll, on said road as follows: 


LOCAL AND SPECIAL LAWS. 657 


For each wagon and single feam........sscessesesseeceoeeees ~. 94 00 
& & additional team.......e.ssserresssssrereressrresneesassee T 00 
“ « horse or mule, packed.,.......eceesesees EENT 1 00 
« e loose horse OF MULE.......s0.ccessssseveossecesessanees 50 
tC «e Joose cattle, Cach.rcsccccesedscccccdtecesecederdestensss 12 
as sheep and swine, each......ceesee jaseMeawanonte 12 
fs empty wagon, half price. 


Src. 8. The said parties may establish toll gates at one or 
more places on said road, and collevt tolls thereat: Provided, 
The aggregate toll so collected shall not exceed the rates, 
specified in section two of this act. . 

Sec. 4. Said company, their heirs, successors or assigns, 
shall have and employ all the rights and immunities there- 
unto appertaining, and the exclusive right of way for one mile 
each side of said road across and through the land and ter- 
ritory lying between said points; which right of way is ny 
granted to the said parties for the term often years: Provided, 
That within four monhts from the passage of this act, they 
commence the construction of said road, and within six 
montks thereafter shall complete so much of the same as is 
required for the passage of pack animals over the whole 
length of the road; and Provided further, That within one 
year from the said commencement they shall complete the 
entire road so that it will be passable for wagons; otherwise 
the right to construct shall be forfeited and become null and 
void. Said parties shall after its completion, at all times, `’ 
keep the same in passable order and condition, and shall es- 
tablish, and at all times maintain, bridges and ferries at all 
necessary points on the line of said road, for the crossing of 
which no additional toll shall be collected. 

Sec. 5. At each toll gate on said road there shall be kept 
in a conspicuous place a bulletin board, with the rates of tall 
herein prescribed, intelligibly painted thereon. 

Sec. 6. No toll gate shail be established within one mile 
of any city or village on said road, unless the same be at a 
ferry or bridge on said road: Provided, Said John Howerton 
and associates shall, previous*to charging toll on said road, 
provide safe bridges or ferries to transport the persons and 
property of all travelers who may pass over’said roud; also, 
sufficient boats (if ferries, with hands to work said boats or 
ferries) for the safe transportation of said persons and pro- 
perty oyer any and all-streams not fordable on thé line of said 
road: Provided, At the expiration of four years, upon the ap- 
plication of twenty bona fide citizens of the county in which 
said road is loeated, the county commissioners -shall have 
power to alter and fix the rates of toll over said road. 
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Sec. 7. This act to take effect and be in force from and 
after its approval by the governor. 


APPROVED, January 16, 1864. 


AN ACT 


To authorize J. S. Wilson and others to establish and main- 
tain a Ferry at the town of Gallatin, on the Missouri river. 


Beit enacted by the Legislative Assembly of the Territory of Idaho 
; as follows: 


Section 1. That J. S. Wilson, ©. T. Lewis, and Henry 
Thompson, their associates, heirs, and assigns, be and they 
are authorized to construct and maintain a ferry, and collect 
toll thereon on the Missouri river, at or near the town of Gal- 
latin. The said J. S. Wilson, his associates aforesaid, their 
heirs and assigns, shall have the exclusive privilege of fer- 
rying upon the Missouri river for two miles each way, from a 
point opposite the town of Gallatin, and the commissioners 
of the county in which the said ferry is located, may regulate 
‘the rate of toll to be collected by said J. 8. Wilson, E. T. 
Lewis, and Henry Thompson. 

Src. 2. This act to take effect and be in force from and 
after its approval by the governor. 


Approvep February 4, 1864. 


AN ACT 


To establish a Wagon Road from Fort Owen to the Bannock 
City and Deer Lodge road. 


Be ü enacted by the Legislative Assembly of the Territory of Idaho 
as follows: : 


Section 1. That E.B. Johnson, John Lambert, and W. F. 
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Sanders, and their associates and successors, be and are hereby 
constituted a body politic under the name and style of the 
Johnson Wagon Road Company, with the ordinary powers 
and liabilities of corporations, and may use a company seal, 
to sue and be sued, to plead and be impleaded. 

Src. 2. And be it further enacted, That said company may 
make and establish a wagon road, as follows: yor Fort 
Owens up the Bitter Root-river and across the summit of the 
Rocky mountains to Big Hole river, and from thence to or 
near the mouth of Big ‘Hole river, aid from thence to the 
Bannock city and Deer Lodge road. 

Sze. 8. And be it further enacted, That said company shall 
make said road over the nearest and most practicable route as 
above described, and.have the exclusive right for one mile on 
each side of said road. 

Szo. 4. And that it shall be lawful for this company or 
their heirs or assigns, to collect the following rates of toll: 
Each wagon and two animals, three dollars; and each addi- 
tional pair of animals, fifty cents; for horse and rider, fifty 
cents; for each pack animal, fifty cents; for loose animals, 
fifteen cents; sheep or hogs, ten cents per head. 

Sec. 5. And that said company shall make or cause to be 
made, said road within ten months from the passage of this 
act, and if not, this charter shall be null and void. 

Szc. 6. And be it further enacted, That-the above named. 
company shall have all the rights and privileges hereby guar- 
anteed ; shall exist and continue for and during the term of 
twenty years: Provided, That no part of this act shall be so 
construed as to prevent the county commissioners from fixing 
the rates of toll on said road, upon the petition of thirty 
bona fide citizens of the county in which said road is located, 
after the expiration of four years from the passage of this act. 

Szo. 7. This act to take effect and be in force from and 
after its approval by the governor, 


' APPROVED, January 22d, 1864. 
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AN ACT 


To legalize the acts of tha County Commissioners and Sheriff 
of Boise county, in collecting the Revenue of said county: 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows : 

Sxotron 1. The acts of the county commissioners and 
sheriff of Boise county in ordering the collection of, and col- 
lecting the revenue of Boise county for the year eighteen 
hundred and sixty-three, after the time provided by law for 
the collection of the same had expired, are hereby legalized 
and made valid, as though said collecting had been made 
within the time limited by law. 

Sec. 2. In all cases where said acts were wrongful and op- 
pressive, the party aggrieved may recover damages by suit in 
the district court of said county, or the same court may, in 
its discretion, on any proper application, set aside the acts of 
said commissioners and sheriff. 

Sec. 8. This act to take effect and be in force from and 
after its approval by the governor. 


APPROVED, February 4th, 1864. 


AN ACT 


To authorize Joseph Herring to construct and keep a Bridge 
across the Spokane river, at or near a point where the Nez 
Perce trail intersects the Military road leading from, Lew- 
iston to Spokane prairie, crossing said river. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows : 


Section 1. That Joseph Herring, his heirs or assigns, be 
and they are hereby authorized to construct and keep a bridge 
across the Spokane river, at or near a point where the Nez 
Perce trail intersects the Military road leading from Walla 
Walla to Fort Benton, and across the same; and the said 
Joseph Herring shall have the exclusive privilege of con- 
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structing and maintaining a bridge at the aforesaid point, for 
the distance of one mile up and down said stream on each 
side of said point, for the term often years from the passage 
of this act: Provided, That said bridge when so constructed, 
shall be subject to the same regulations and under the same 
restrictions as other bridges are or may be by the laws of this 
territory, prescribing the manner in which bridges shall be 
kept and regulated. 

Sec. 2. It shall be lawful for the said Joseph Herring, bis 
heirs and assigns, to charge and collect the following rates of 
toll for crossing the said bridge: 


For crossing a Footman... Pirar Nipedemseinee $ 25 
s$ e man and horse.......00. sauisnnnaawtie save waniens w- L 00 
s re horse and pack..+.,...cscsrecrveee issa TETE 1 00 
= horse and DUEY.....rssecccssseres sevens peut 1 50 
s% a wagon and one yoke of OXen.....sessise 2 00 
s « each additional span of horses or yoke of 

OXON sec rasendescsscssbeweGeusensacheotbes diire 1 00 
. « Joose horses or cattle, eath. ..ssesrsrasssssese 50 
s £ sheep or hogs, cach.......csseveceervvare ». 10 


Provided, That the county commissioners of the county in 
which said bridge is or may be located at any regular term of 
the commissioners’ court, shall have power to alter the above 
rates of toll, and when so altered, it shall be lawful for the 
said Joseph Herring, his heirs and assigns, to collect and 
receive toll only ‘according to the rates prescribed by said 
commissioners. 

Sro, 8. That no courts or board of county commissioners 
shall authorize any person except as hereinafter provided in 
this act, to construct a bridge within the limits set out in this 
act: Provided, That the said Joseph Herring, his heirs or 
assigns, shall within twelve months after the passage of this 
act, have constructed a good, strong, substantial, and safe 
bridge; and should the laws regulating the construction of 
bridges and the establishing of ferries now, or such as may 
hereafter be in force, be violated by the said Joseph Herring, 
dis heirs or assigns, or if no good and substantial bridge be 
‘constructed in the time specified by this act, upon proof 
thereof being made to the satisfaction of the board of coun 
commissioners of said county, then this act shall be nul 
and void: ‘ ste 

Src. 4. This act to take effect and be in forcé from and 
after its approval by the governor.’ 


APPROVED January 22, 1864. 


2 
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AN ACT 


To authorize Hill Beachey, his heirs and assigns to construct 
and maintain a Toll Road from Lewiston to the intersection 
of what is known as the Mullen road. - 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Section 1. That Hill Beachey, his heirs and assigns, are 
hereby authorized to construct and maintain a wagon toll road, 
from the north side of Clearwater river, opposite the town of 
Lewiston, in Nez Perce county, overand along the most direct 
and practicable route, to be hereafter selected by said Beachey, 
his heirs and assigns, to intersect what is known as Mullen’s 
military road, leading from Walla Walla to Fort Benton, said 
authority to continue for the period of ten years from the 
date of this act, and the said Beachey, his heirs and assigns, 
are hereby granted the exclusive right of way over and along 
said route so selected and for a distance of one mile on either 
side of said route for the period herein named. 

Src. 2. That within five months frem the date of the pas- 
sage of this act, the said Beachey, his heirs and assigns, shall 
commence the work of the construction of said road, and 
within six months thereafter they shall complete the same, 
otherwise this franchise shall become void. 

See. 8. The said Beachey, his heirs and assigns, where re- 
quired shall build substantial bridges and culverts over and 
along said route, and when needed, to grade said road, and 
keep it in good repair and condition at all times, as to render 
transportation in wagons of persons and property both safe 
and speedy. 

Sec. 4. That whenever said Beachey, his heirs and assigns, 
shall haye completed the construction of said road, as afore- 
said, they shall be authorized to erect one or more toll gates 
on said road and charge and collect toll thereat; Provided, 
That the aggregate toll, for the whole line of said road, does 
not exceed the following rates, to-wit: 

For each wagon or vehicle drawn by one horse, mule, 
Ol OZ a divke E E E ET Gaal 00 

& « wagon or vehicle drawn by one span of 
horses, mules or one yoke of oxen... 4 00 
« s additional horse, mule, OF OX..eserssssaresessesa 50 

Sec. 5. The county commissioners of Nez Perce county, 
after the expiration of three years, from the date of the com- 
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pletion of said road, shall have authority to alter or modify 
the above rate of toll as in their judgment the public interest 
may require. , 

Szc. 6. This act to take effect and- be in force from and 
after its approval by the governor. 


APPROVED January 22, 1864. 


AN ACT 


Authorizing James R. Wiley and Nathan Cornish to estab- 
lish and maintain a Toll Road in Boise county. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows : 


Section 1. James R. Wiley, and Nathan Cornish their 
heirs, successors, and assigns are hereby granted the right and 
privilege to establish and maintain a toll road from the village 
of Placerville, in Boise Basin, in Boise county, Idaho territory, 
to Bannock City in said territory. Said roads to commence 
at the village of Placerville, running thence in an easterly 
direction to the village of Centervillein said basin, and thence 
in an easterly direction, to Bannock City, over the route here- 
tofore established by said parties and now oceupied and used 
by them as a toll road. 

Suc, 2. The said parties shall have the right to charge and 
collect toll on said road not exceeding the following rates : 
Loaded wagons, and one span of horses, mules, or 


yoke Of OXED....cceeeseeeee parae wanes yisseateresuseas 2 00 
Each additional animal...... TEE ET EEE 50 
Empty teams returning, shall be charged only half price. 
Buggy and two horses......scresesessees ai naniii 1 50 

i & one horse........ E E E I 00 


Sec. 8. The said parties may also establish toll gates at 
one or more points on said road and collect tolls thereat, pro- 
vided the aggregate tolls so collected shall not exceed the rates 
as designated in section two of this act; and Provided further, 
That not more than one-third of the above rates designated in 
section two, shall be charged for traveling only between Cen- 
terville and Placerville, and two-thirds of said rates for travel- 
ing only between Centerville and Bannock City. -And said 
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company are reqùiređ to keep said road in good repair and 
condition, except in times of very deep snow, and in such 
case toll shall not be charged during the time said road is not 
kept open in a passable condition for teams. 

Sec, 4. Said parties and their successors or assigns shall 
have and enjoy all the rights and immunities thereto apper- 
taining, and shall haye the exclusive right of way across and 
through the lands and territory, lying between the said point 
of beginning at Placerville, running to Centerville and thence 
to Bannock, the place of termination, on the line of said road 
before described for one mile each side of said road, which 
right, is hereby granted and ceded to the parties for the term 
of six years from the passage of this act; Provided, That 
within four months the said parties shall complete the con- 
“struction of said road, otherwise the right to construct the 
same shall‘be forfeited and become null and void. 

Sec. 5. After two years from the construction of said road 
the county of Boise may have the right to purchase said road 
at an appraised value to be determined by five appraisers, two 
to be selected by the said parties owning said toll road, two by 
the county commissioners, and one to be selected by the four 
appraisers hereinbefore provided for, and such valuation shall be 
estimated to be the value of the road; Provided, further, 
That nothing herein contained shall be so construed as to in- 
terfere with the right to build a road or roads from the points 
mentioned in this act to other points not mentioned. It shall 
be lawful for the county commissioners of Boise county at 
any time after the passage of this act, to alter and fix the 
rates of toll over said road. 

Sec. 6. Said parties shall keep at each toll gate a bulletin 
board on which shall be intolligibly painted each rate of toll 
as prescribed by this act; Provided, also, That no toll gate 
shall be established within one mile of either of the points 
mentioned on said road. 

Sec. T. This act shall take effect and be in force from 
and after its approval by the governor. 


APPROVED, January 29th, 1864. 
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AN ACT 


To establish and maintain a Toll Road from Fort Benton to 
the Town of Gallutin. 


Be it enacted by the Legislative Assembly of the Territory of Idaho, 
as follows: 


Section 1. That William Graham, Henry Thompson, and 
John Lambert, are hereby authorized to establish and main- 
tain a toll road from Fort Benton to the town of Gallatin on 
the east side of the Missouri river, and they shall construct 
the said road on the most practicable route and have the ex- 
clusive right of way for one mile on each side of said road 
which right is hereby granted to said company for the term of 
ten years from the passage of this act, and it shall be lawful 
for said company to collect the following rates of toll: 

For each wagon with one span of mules, horses, or yoke 


of oxen, three dollars..........ccesccssceseeceeereeeoeene $3 00 
For each additional span or yoke of animals............... 
For each horse and rider or pack animal, one dollar...... 1 00 
For loose stock, fifty cents per head..........-.ceseceseseseees - 50 


Sheep or hogs, twenty five cents.........:cccsscceereesereneee 25 
The said company shall construct said road within two years 
from the passage of this act. The said company shall not ob- 
struct the navigation of the Missouri river. No part of this 
act shall be construed as to prohibit the county commissioners 
from fixing the rates of toll after three years from the passage 
of this act. 

Sec. 2. This act to take effect and be in force from and 
after its approval by the governor. 


APPROVED, February 4th, 1864. 
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AN ACT 


To authorize Wm. B. Knott and J. W. Seaman, to construct 
and maintain a Ferry across Salmon river, at the mouth of 
French Creek. : 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Ssction 1 That Wm. B. Knott, and J. Seaman, their heirs 
and assigns, be, and are hereby authorized to construct a ferry 
or bridge, at their option, across Salmon river in Idaho county, 
at or near the mouth of French creek, and for this purpose 
the said Knott and Seaman, their heirs and assigns, are hereby 
granted the exclusive right to establish and maintain a ferry 
or bridge, at their option, at said point, and for the distance 
of one mile up and down said river, from said point, and said 
franchise is hereby granted to them, for the term of ten years 
from the passage of this act. 

Suc. 2. That said Knott and Seaman, their heirs and 
assigns, are hereby required to construct and maintain in good 
repair, good and sufficient boats, for the safe transport of all 
persons with their animals and teams, at all reasonable times, or 
to construct a substantial and safe bridge for such transporta- 
tion, and keep the same in good repair and condition at all 
times during the continuance of this franchise. 

Sec. 8. Phat said Knott and Seaman, their heirs and 
assigns, are hereby authorized to charge and collect ferriage 
or toll for transportation over such ferry or bridge, at the fol- 
lowing rates, to-wit: 

For each wagon or vehicle with one horse, mule, or ox, 


TNS BUTE Ofisscerorerosnessirvsedisis cnijeenes EE SE $3 00 

For each wagon or vehicle with one span of horses, 
mules, or one yoke Of OX€n..s..ssessseesesssosranseceee 4 00 
For each additional horse, mule, or ox attached........0. 50 
c Es horse and rTider.....ssssssersereeserseses tirn 1 00 
ce x pack animal load 6d «.ccsasconsenssaees sendecseiscnenets 1 00 
«o pack animal without load.....cccsscccsstoeeseerees . 50 
* loose cattle, mules or horses per head......scscsseerees 25 
“ sheep and hogs per head.........cocsscsereereees ee 10 


Src. 4. The county commissioners of Idaho county, after 
the expiration of three years from the date of this act, shall 
have authority to alter, or modify the above rates of ferriage, 
or toll, as in their judgment shall best subserve the interests 
of the public. 
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Src. 5. This act to take effect and be in force from and 
after its approval by the governor. 
APPROVED, January, 22th, 1864. 


AN ACT 


Authorizing T. H. Stringham and others to build a Toll Road 
in Boise County. . 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Section 1. That Thomas H. Stringham, R. O. Combs, J. 
B. Taylor and D. H. Helser, their heirs or assigns, be and 
they are hereby authorized to establish and keep a toll road 
from Buena Vista bar to Fort Boise, said road following down 
or near-Moore’s creek, from Buena Vista bar, to the Big Bend 
on the canon through which Moore’s creek runs; thence from 
the fork in said road (as the same is now located) through 
said canon on Moore’s creek, intersecting the government 
road near the government saw-mill, and from said Big Bend 
by Freezeout, over the route on which the road is now built, by 
way of Beaver Dick’s ranch to Fort Boise, with the exclusive 
right of way for one mile on each side of said road, for the 
term of six years from the first day of January, A. D., 1864; 
Provided, That said road shall be subject to the same regula- 
tions and under the same restrictions as other roads are, or 
may hereafter be, by laws of this territory, prescribing the 
manner in which licensed roads shall be kept and regulated. 

Sec. 2. That it shall be lawful for the said T. H. String- 
ham, R. C. Combs, J. B. Taylor and D. H. Helser, their heirs . 
or assigns, to receive and collect the following rates of toll for 
travel upon said road : 

For each wagon and one span of horses or mules, or 
ohe yoke Of OXOMi vss cpecesctaive sca steered ecpeddiessecson DS OO 


For riding animal and man.......ccccsssesscsenseeessaseesees 50 
“© pack animal ‘and pack.:........ccseseeeee Gnir apus 25 
s horse or mule without pack... di vetabad meds 124 
% loose cattle, eaCh.ssssssrrerssessssassssreeess rereksane 124 
& hogs and sheep Cach......ccsesssercacseccsreverscenseavace 5 


Sxc,-3. That no court or board of county commissioners, 
shall authorize any person, except as hereinafter provided in 
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this act, to establish or keep a toll road within the limits set 
forth in this act; Provided, T. IL. Stringham, R. O, Combs, J. 
B. Taylor, D. H. Helser, their heirs and assigns, shall keep 
said road open and improved and in good traveling condition, 
except when excess of snow, or ice, or breaking up of frost, 
shall make it impracticable, otherwise than the stipulations of 
this act, upon proof before the county commissioners, this act 
shall be void; Provided, That this act nor any part thereof, 
shall not be so construed as to prevent the county commis- 
sioners of Boise county at any time after the passage of this 
act, from altering and fixing the rates of toll herein mentioned 
over said road. 

Sec. 4. This act to take effect and be in force from and 
after its approval by the governon i 

APPROVED, January 29, 1864. 


AN ACT 


To authorize Thomas Prather to establish a Ferry over the 
Snake river in Boise County. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Section 1. That Thomas Prather, his heirs and assigns, 
be, and they are hereby authorized to establish a ferry over 
the Snake river, at a point on said river four miles above the 
mouth of the Boise, and that he have the exclusive right to 
ferry on said river for a distance of two miles above, and two 
smiles below the point selected for ferrying, for the period of 
ten years. 

~ Szo. 2. That the said Thomas Prather shall, within six 
months from the passage of this act, have constructed, good, 
substantial flat boats for the transportation of the persons and 
property of all travelers that may offer, with sufficient em- 
ployees to expedite transportation over said river. 

Sze. 3. That the said, Prather shall be allowed to charge 


the following fees for ferrying: 


Far a foot passenger.....scccccsverersrresesevccrscessseesererenap O 50 
© mam and Horse.....cccescceenee goldies OERI E A ere 1 00 
cr packed ANIMAL]. ..ccovess Rea eet baaesesea Ceres de nenaesenees canes, 1 00 


s loose horses, ea OTETO E E E EET 50 
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For cattle other than work steers, each...-.......++. Seay 37 
© gheep orhogs, cach.....ccsecccssesveresescees EENE 15 
“ a wagon With two horses OF OX€Ds....ersesssereeesereen 2 5O 
“ a wagon with four horses OF OXCD..se.sereseressesesesees 8 50 
“< a wagon With six horses OF OXCM......sescssseeseesenere 5 00 

Sec. 4. That any failure on the part of the said Prather, 
to comply with this act, or any one of its provisions, shall be 
a forfeiture of his rights.and privileges under this act. 

Sec. 5. It shall be lawful for the county commissioners of 
Boise county, at any regular term of commisioners court, to 
reduce or increase the ferriage fees allowed by this act. 

Sec. 6. This act to- take effect, and bein force, from and 
after its approval by the governor. ` 


APPROVED January 22, 1864. i 


: AN ACT 


To authorize Reuben Olds, Rideout, & Co., to establish a Ferry 
on Snake river in Idaho County. 


Be it enacted by the Legislative Assembly of the Territory af Idaho 
as follows : 


Secrron 1. That Reuben Olds, Rideout, & Co., their heirs. 
and assigns, be, and- they are hereby authorized to establish 
and maintain aferry on Snake river, at a point below the mouth 
of Weizer river, where the said Olds, Rideout, & Co., are now 
established and running aferry across said river; Provided, 
That said ferry, when so established, which shall be within 
one month from the passage of this act, shall be provided with 
a food and sufficient boat for the accommodation of the travel- 
ing public, for wagons and animals, and also witha good. 
skiff, and with a suitable number of hands to man said boats, 
and man said ferry ; and, Provided, The same shall be run for 
the accommodation of the traveling public, and shall not be 
vacated for the space of thirty days at any one time, then this 
eharter to remain in force for six years from the passage of this 
act, otherwise to be null and void. 

Suc. 2. Said parties are to have the exclusive ferry privi- 
lege on said Snake river for one mile’ above and one mile 
below the point above named, for the term of years above 
named; Provided, That this act nor any part thereof, shall be, 
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so construed as to prohibit the county commissioners from 
altering and fixing the rates of toll, at the expiration of three 
years from the passage of this act. 

Sec. 8. It shall be lawful for said parties, their heirs or as- 


signs, to collect the following rates of toll, for ferrying on 


said ferry : 

For one team with wWagon......scccsssccsscceresseenerssesases $3 00 
O every CXİra TERI... recrrcsccccescrcereserssrerensersessenrse È OO 
“ each pack animal, loaded..seesseneesse EET ETS „T5 
« pack animals returning, Cach....c.cscccsesserserseeee S0 
“horse and rider...... sabbaseusenenns pikaro ieser iaaa e TS 
E FOOEMAN cescccsoesanvens POR de sedvlencevarapeaamowsen win ee 25 
“ loose animals, each...... EE EEA noana, T95 


Sec. 4, This.act to take effect and be in force from and 
after its approval by the governor. 
APPROVED, January 22, 1864. 


a 


AN ACT 


To authorize Charles W. Frush and his associates to establish 
a Ferry across the Pen d’ Oreille or Clark’s Fork of the 
Columbia river. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Sscrion 1. That Charles W. Frush, his heirs and assigns, 
be, and they are hereby authorized to establish a ferry across 
the Pen d’ Oreille or Clark’s fork of the Columbia river, at or 
near the point where the military or boundy commission road 
érosses said river; and that the said Charles W. Frush, his 
heirs and assigns, have the exclusive privilege of ferrying upon 
said river for the distance of one mile up and down the river, 
each way from the crossing of said road, for the term of ten 
oe years from the n e of this act: Provided, That said 

erry, when so established, shall be subject to the same regu- 
lations and under the same restrictions as other ferries are or 
may hereafter be by law of this territory, prescribing the man- 
ner in which licensed ferries shall be kept and regulated. 

Bro. 2, Tt shall be lawful for the said Charles W. Frush, 
hig heirs and assigns, to receive and collect the following rates 
of toll for ferriage upon said river, viz: 
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For each footMan.....s.rssssssovesssssnseseserposeessessseesesroen $ 50 
te o man and hOTBe.ssesssssesesseesessneo raanda 1 50 
& & carriage, cart and horse..........006 sovescasecszere 2 00 
“ & carriage, wagon and two animals........eceeees » 4 00 
“6% additional span of horses or cattle........... e... 2 00 
« « loose animal other than sheep or hogs........... 50 
& 6 sheep or HOG....ccseeseseneees Stsiehdecieaateaaveeseaie » 2 


Src. 8. The county commissioners court of county 
shall have power to alter the foregoing ferry rates after one 
year upon the petition of thirty bona fide citizens of 
county; but nothing herein contained shall be so construed as 
to prevent the legislature from altering or amending the fore- 
going ferry rates after the passage of this act. 

Sec. 4. The said Charles W. Frush, his heirs and assigns, 
shall, at all times, keep at said ferry a good and suficient flat 
boat, and small boat, with sufficient hand or hands to work the 
same, for the transportation of persons and their property 
across said river without unnecessary delay, and upon proof 
being made to the county commissioners court of 
county that the said Charles W. Frush, his heirs and assigns, 
have tailed or refused to keep at said ferry good and sufficient 
boats, with sufficient hand or hands to work the same, as re- 
quired in the foregoing, then this act shall be null and void. 

Seo. 5. All acts or parts of acts in conflict with this act are 
hereby repealed. 

Szo. 6. This act to take effect and be in force from and 
after its approval by the governor. 

APPROVED, January 6th, 1864. 


AN ACT 


To authorize James Silcott, his -heirs and assigns, to establish 
a Ferry on the St. Joseph river. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Sxcrron 1. That James Silcott, his heirs and assigns, be, 
and they are hereby authorized to establish a ferry across the 
St. Joseph river, at or near the point where the direct or main 
trail leading to the Couer d’ Alene Mission crosses said river, 
and that the said James Silcott, his heirs and assigns, shall 
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have the exclusive privilege of ferrying upon said river for a 
distance of two and a half miles up and down said river from 
th crossing of said trail, for the term of ten (10) years from 
and after the passage of this act: Provided, That said ferry, 
when established, shall be subject to the same regulations and 
under the same restrictions as other ferries may hereafter be 
by laws of this territory, prescribing the manner in which 
licensed ferries shall be kept and regulated. 

Sec. 2. It shall be lawful for the said James Silcott, his 
heirs and assigns, to receive and collect the following rates of 
toll for ferriage upon said river, viz: : 


For ẹach fott Passe Cer os. ctevescwseeleusedsbsessadecnd teases $ 50 
s «loose animal other than sheep or hog............ 50 
“wagon, one span of mules, horses or yoke of 

OND... seen S E E 00 
additional pair of animals........esssereereeeresesens 1 50 
< riding or pack animal.....ssesesseessseserssrere oef 1 50 
i sheep or hogs each....es.e.sssseesesseesreeseresesrsesee 20 


Sze. 3. The board of county commissioners of the county 
in which said ferry is or may hereafter be located, shall have 
power to alter the foregoing ferry rates, after two years, upon 
the petition of thirty bona fide citizens of the county in which 
said ferry is or may hereafter be located; but nothing herein 
contained shall be so construed as to prevent the legislature 
from altering or annulling the foregoing ferry rates after the 
passage of this act. 

Sec. 4. The said James Silcott, his heirs and assigns, shall, 
within four months after the passage of this act, procure for 
said ferry a good and sufficient flat boat or boats, with one 
small boat, which shall be kept at all times at the said ferry, 
with sufficient hands to work them for the transportation of 
all persons and their property across the said river without 
delay, and should the laws which may hereafter be in force in 
this territory be violated by the said James Silcott, his heirs 
or assigns, or, if no good and sufficient flat boats, with hands 
sufficient to work them, be provided within the time required 
by this act, upon proof thereof being made, to the satisfaction 
of the board of county commissioners of the county in which 
said ferry is or may hereafter be located, then this act shall be 
void and of none effect. ` 

Src. 5. This act to take effect and be in force from and 
after its approval by the governor. 


APPROVED, January 2nd, 1864. 
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and rdaititain a Toll Road from Brown’s Mountain house, in 
‘Nez Perce county, to Foréitce; in Idalio county. . 


Be tt enacted by the Legislative Assembly of the- Territory of Idaho 
‘as follows: ` l 


` 


Szcrron 1. That S. A. Woodward and L. P. Brown, their 
heirs and assigns, be and are hereby authorized to construct 
and maintain a toll road from what is known as Brown’s 
Mountain house in Nez Perce county, along the most direct 
and practicable route to Florence, in Idaho county, for the 
period of ten years after the approval of this act by the gov- 
ernor, and for this purpose the right of way over and along 
said route when situated, and for the distance of one mile 
on either side of said route, is hereby exclusively granted to 
said Woodward and Brown, their heirs:and assigns. 

Src. 2. That it shall be the duty of said Woodward and 
Brown, or their heirs and assigns, to construct within eighteen 
months from the passage of this act, a good wagon road, with 
substantial bridges and culverts over and along said route, for 
the safe and speedy transportation of persons and property, 
and keep the same in good repair and condition at all times. . 

Src. 3. That whenever said parties have so far constructed 
said road as to admit the passage of horsemen, pack animals, 
and loose stock over said route, they shall be authorized to 
erect 4 toll gate somewhere upon the line of said road, and 
receive toll as prescribed in this statute. 2 

Sec. 4. That whenever said parties have completed the 
“construction of said wagon road,.so as to admit the safe pas- 
sage of wagons and teams over said route, they shall be 
authorized to receive toll for such wagons and teams, as pre- 
scribed in this act: Provided, That said wagon road shall be 
completed and in good condition for the passage of wagons 
and teains within two years from the date of" this act, other- 
wise this charter shall become forfeited. 
` Src. 5. The said Woodward and Brown; their heirs and 
assigns, shall be at liberty to charge and. colléct from persons 
traveling over and along said road, toll: at the following 
rates, viz: 


43 
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For each wagon or vehicle drawn by one span of horses 


or mules, or one yoke of catile...............006. $3 00 
e @ additional animal..............ccccccenccnceceerecterees 50 
$6 POVSEMAN......cc0 ccsevees cecscesecsaessccsencsecvececes 1 00 
& e FJoaded pack animal........405 sosevecssecncees sreccee 50 
“« loose cattle, per head..........sseceeee secervescserseessesess 2D 
“ sheep and hogs, per head....... beeeeecacesecgesesenseneee -10 


Sec. 6. The county commissioners of Idaho county, after 
the expiration of three years from the date of this act, shall 
have authority to alter or modify the above rates of toll, as in 
their judgment the public interests may require. 

Sec. T. This act to take effect and be in force from and 
after its approval by the governor. 

APPROVED, January 22d, 1864. 


AN ACT 


Establishing Counties, County Boundaries and County Seats, 
Hast of the Bitter Root Mountains. 


Be ii enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Section 1. That all that portion of Idaho territory em- 
braced within the following boundaries, be and the same is 
hereby created a county, to be known as Missoula county, 
to-wit: Commencing at the point of intersection of the par- 
allel latitude forty-nine degrees with the line of longitude one 
hundred and sixteen degrees, thence along said Ime of longi- 
tude, south to the summit of the Bitter Root mountains, and 
along summit of Bitter Root mountains in a southern direc- 
tion to the summit of Rocky mountains, and along said sum- 
mit of Rocky mountains to summit of mountains dividing 
Deer Lodge valley from Bitter Root valley, in a northwesterly 
direction to meridian of longitude one hundred and thirteen 
degrees thirty minutes, and along said meridian ane hundred 
and thirteen degrees thirty minutes to parallel forty-nine de- 
grees, and along said parallel of latitude to place of begin- 
ning; and the county seat of said county of Missoula is hereby 
located at Wordensville. 

Sxc. 2. Be it further enacted, That all that portion of Idaho 
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territory embraced within the following boundaries, be and 
the same is hereby created a county, to be known as Deer 
Lodge county, to-wit: Commencing at the point of intersec- 
tion of the parallel of latitude forty-nine degrees with the line 
of longitude one hundred and thirteen degrees thirty minutes, 
thence along said forty-ninth parallel to meridian of longitude 
one hundred and twelve degrees, and thence south along said 
one hundred and twelfth meridian to the summit of the 
Rocky mountains, and along said summit in a southern and 
western direction to boundary line of Missoula county, and 
thence in a northerly direction along said boundary of Mis- 
soula county to place of beginning; and the county seat of 
said county of Deer Lodge, be and the same is hereby located 
at Idaho city (near the Cottonwood fork of Deer Lodge 
river). 

any 8. Beit further enacted, That all that portion of Idaho 
territory embraced within the following boundaries, bo and 
the same is hereby created a county, to be known as Beaver 
Head county, to-wit: Commencing at summit of the Rocky 
mountains where the Salt Lake and Deer Lodge‘road crosses 
the summit of said Rocky mountains, and from thence in a 
direct line to the Point of Rocks on Beaver Head creek, and 
from thence in direct line south to summit of Rocky moun- 
tains, and along the summit of Rocky mountains to place of 
beginning; and the county seat of said county of Beaver 
Head, be and the same is hereby located at Bannack city. 

Src. 4. Be tt further enacted, That all that portion of Idaho 
territory embraced within the following boundaries, be and 
the same is hereby created a county, to be known as Madison 
county, to-wit: Commencing at the point where the line of 
longitude one hundred and eleven degrees crosses the summit 
of Rocky mountains, and thence along said longitude one 
hundred and eleven degrees, to parallel of latitude forty-five 
degrees forty-five minutes, and thence along ‘said parallel 
forty-five degrees forty-five minutes to the boundary of Beaver 
Head county, and thence along said boundary of Beaver 
Head county to the summit of Rocky mountains, and thence 
along said summit to place of beginning; and the county 
seat of said county of Madison, is hereby located at Virginia 
city. - 

Bao. 5. Be it further enacted, That all that portion of Idaho 
territory embraced within the following boundaries, be and 
the same is hereby created a county, to be known as Jefferson 
county, to-wit: Commencing at the point where the parallel 
of latitude forty-seven degrees and longitude one hundred and 
twelve degrees intersects, and along said parallel of latitude 
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forty-seven degrees to longitude one hundred and nine de- 
grees, and along said meridian one hundred and nine degrees, 
south to parallel forty-five degrees, and along said parallel of 
latftude forty-five degrees, to boundary of Madison ‘county, 
and thence along said boundary north to forty-five degrees 
forty-five minutes, and thence west to Beaver Head county, 
and thence along the boundary of said Beaver Head county 
to summit of Rocky mountains, and thence along said moun- 
tains to meridian of longitude one hundred and twelve de- 
grees, thence north along said meridian one hundred and 
twelve degrees to place of beginning; and the county seat of 
said Jefferson county, be and the same is hereby located at 
the town of Gallatin. 

Src. 6, Be it further enacted, That all that portion of Idaho 
territory embraced within the following boundaries, be and 
the same is hereby created a “county, known as Choteau 
county, to-wit: Commencing where parallel of latitude forty- ° 
seven degrees and meridian of longitude one hundred and 
twelve degrees intersect, dnd from thence along said parallel 
forty-seven degrees to meridian of longitude one hundred and 
eight degrees, and north along such meridian to forty-ninth par- 
allel of latitude, and from thence along said parallel forty-nine 
degrees to meridian of longitude one ‘hundred and twelve de- 
grees, and from thence south along said meridian one hun- 

red and twelve degrees to place of beginning; and the 
county seat of said county of Choteau, be and the same is 
hereby located at the town of Fort Benton. 

Sue. T. Be it further enacted, That all that portion of Idaho 
territory embraced within the following boundaries, be and 
the same is hereby created a county, to be known as Dawson 
county, to-wit: Commencing at the intersecting point of par- 
allel of latitude forty-seven degrees with the meridian of lon- 
gitude one hundred and eight degrees, and thence along said 
pa forty-seven degrees to meridian of longitude one hun- 

red and four degrees, and from thence along said meridian 
north to forty-ninth parallel of latitude, and from thence along 
said parallel oe degrees, to meridian of longitude one 
hundred and eight degrees, and from thence south along said 
meridian to place of beginning; and the county seat of said 
county of Dawson, be and the same is hereby located at Fort 
Andrew. 

Sec. 8. Be it further enacted, That all that portion of Idaho 
territory embraced within the following boundaries, be and 
the same is hereby created a county, to be known as Big Horn 
county, to-wit: Commencing atthe point of intersection of 
parallel of latitude forty-seven degrees and meridian of lon- 
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gitude one hundred and nine degrees, and from thence along 
said parallel forty-seven degrees, east to meridian of longitude 
one hundred and four degrees, and from thence along said 
meridian one hundred and four degrees south to parallel of 
latitude forty-five degrees, and from thence along said par- 
allel forty-five degrees, west to meridian of longitude one 
hundred and nine degrees, and from thence along said me- 
ridian north to place of beginning; the county seat of said 
county of Bi orn shall be located by the county commis- 
sioners, till otherwise provided by law. 

Sze. 9. Be it further enacted, That all that portion of Idaho 
territory embraced within the following boundaries, be and 
the same is hereby created a county, to be known as Ogalala 
county, to-wit: All that portion of Idaho territory situated 
south of the forty-fifth parallel of latitude, and east of the one 
hundred and eighth meridian of longitude; the county seat 
of said county of Ogalala is hereby temporarily located at 
Fort Laramie — 

Szoc. 10. Be it further enacted, That all that portion of Idaho 
territory embraced within the following boundaries, be and 
the same is hereby created a county, to be known as Yellow- 
stone county, to-wit: All that portion of Idaho territory east 
of the Rocky mountains, not included iv, the counties above 
described, be and the same is hereby created a county, to be 
called Yellowstone county; the county commissioners of the 
county of Yellowstone, shall temporarily locate the county 
seat of said county until otherwise provided by law. 

Szo. 11. This act to take effect and be in force from and 
after its approval by the governor. 


APPROVED, January 16th, 1864. 


AN ACT 


To authorize Charles Addis to establish a Ferry across the 
_ Couer d’ Alene river. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Srorron 1. That Charles Addis, his heirs and assigns, be, 
and they are hereby authorized to establish and keep a ferry 
across the Couer d’ Alene river, at or near the point where the 
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main trail leading to Couerd’ Alene Mission crosses said 
river, and that the said Charles Addis, his heirs and assigns, 
shall have the exclusive privilege of ferrying upon said river 
for a distance of two anda half miles up and down the same, 
from the crossing of said trail, for the term of ten (10) years 
from and after the passage of this act: Provided, That said. 
ferry, when established, shall be subject to the same regula- 
tions and under the same restrictions as other ferries are, or 
may hereafter be by law of this territory, prescribing the man- 
ner in which licensed ferries shall be kept and repainted: 

Sze, 2. It shall be lawful for the said Charles Addis, his 
heirs and assigns, to receive and collect the following rates of 
toll for ferriage upon said river: 


Por each f00t passenger......ccsscssasccssccvenecesessssescesears $ 50 
Ag loose animals other than sheep or.hogs......... 50 
ts one wagon, one span of mules, horses or yoke 

EEEa C O E ininsdiaies eincisates . 400 
« «additional pair of animals........... ITOS 1 00 
« «& riding or pack animMal....essssserse essere ananas 1 50 
e sheep or hogs each......... Lasiissragvadsanddceereetios - 20 


Src. 8. The county commissioners of the county in which 
the said ferry is or may be situated, shall have power to alter 
the foregoing ferry rates after two years, upon the petition of 
thirty bona jide citizens of said county; but nothing herein 
contained shall be so construed as to prevent the legislature 
from altering or amending the foregoing ferry rates after the 
passage of this act. ; 

Sec. 4. The said Charles Addis, his heirs and assigns, 
shall, within five months after the passage of this act, procure 
for said ferry a good and sufficient flat boat or boats, with a 
small boat, which shall be Kept at all times at the said ferry, 
with sufficient hands to work the same, for the transportation 
of all persons and propery across the said river without delay, 
and should the laws which may hereafter be in force in this 
territory be violated by the said Charles Addis, his heirs or as- 
signs, or if no pod and sufficient flat boats, with hands sufi- 
cient to work the same, be provided within the time required 
by this act, upon proof thereof being made to the satisfaction 
of the board of county commissioners of said county, then 
this act shall be void and of none effect. 

Sec. 5. This act shall take effect and be in force from and 
after its passage. 


APPROVED, February 2nd, 1864. 


LOCAL AND SPECIAL LAWS. 679 


AN ACT 


To authorize Wesley Mulkey to establish and maintain a Ferry 
on Clearwater river. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Sxction 1. That Wesley Mulkey, his heirs or assigns, be, 
and they- are hereby authorized to establish and maintain a 
ferry across the Clearwater river in Nez Perce county, in 
said territory, commencing at a point about two miles from a 
ferry located on the Clearwater river at Lewiston, and to land 
and deposit from each shore of said river, and extending from 
said point up and down said river on each side thereof, for 
one mile each way; and thatthe said Wesley Mulkey,- his 
heirs and assigns, have the exclusive privilege of ferrying 
across said river within the above limits for the term of six 
years from the passage of this act; Provided, ‘That said ferry 
-when established, shall be subject to the same regulations 
and under the same restrictions as other ferries are, or may be 
by the laws of said ‘territory, prescribing the manner in which 
ferries shall be kept and regulated. 

Sxc. 2. That it shall be lawful for said Wesley Mulkey, 
his heirs and assigns, to receive and collect the following rates 
of toll for ferriage upon said ferry: 


For each wagon or carriage, with two animals attached..$ 4 00 
“ additional span, or yoke of cattle.........c0. 1 00 


man and horse.......eseere urere ae ETES ere 1 50 
. pack animals, eaCh....-ssseoseseressesseesnseerreesseseessee L 50 
© foot passenger.. s.s.s. Siscasauvayssean ERS PEE » 50 
~% loose cattle or horses, each.........sssceecesceseenenees ve 50 
‘© sheep and hogs, each.........csseeeeees vawnsansianees er 20 


Sze. 8, The county commissioners of the said county in 
which said ferry is or may be situated, may at any regular 
term of said commissioners’ court, regulate and fixthe rate of 
toll to be received by said Wesley Mulkey, his heirs or assigns, 
after which, he or they shall only be authorized to receive the 
rate of toll so fixed by said commissioners’ court. 

Sec, 4. That the said Wesley Mulkey, his heirs or assigns 
shall within one year from the passage of this. act, procure 
and keep at the said ferry, a sufficient number of flat boats, 
and the necessary number of hands to work them to transport 
persons and their property without delay. 
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Sec. 5. This act to take effect and be in force from and 
after its approval by the governor. 


Approven February 4th, 1864. 


AN ACT 


Authorizing A. J. Mallet, his associates and assigns, to con- 
struct an Electro Telegraph Line, between a point on Snake 
river opposite the junction of the houndary lines of the 
State of Oregon and the, Territory of Washington, to the 
dividing ine between Idaho Territory and Utah Territory. 


Be it enacted by the Legislative Assembly of the Territory of Idaho 
as follows: 


Sxctron 1. That the right and privilege be and the same is 
hereby granted to A. J. Mallet, his associates and assigns to 
construct and put in opperation an electro telelegraph line 
from a point on Snake river, opposite the junction of the 
boundary lines between the state of Oregon and territory of 
Washington, by the way of Placerville, Bannock City, in Boise 
county, to the dividing line between Idaho territory and Utah 
territory, following the nearest and most practicable route 
leading from the point aforesaid, on Snake river, to Salt Lake 
City in Utah tertitory, with the right of way over any lands 
under the control of the authorities of the territory of Idaho, 
and over and along any streets, alleys, public roads or high- 
ways or over any-water courses; provided that no obstruction 
is made to travel on the public highway or to navigation by 
the erection of said electro telegraph line: 

Sze. 2, This line when constructed shall be bound to do 
the business of other lines connected therewith, but no other 
line shall do business over this line (except by agreement) 
between the points before named, or intermediate points or 
places. , 

Sec. 3. This line shall be bound to transmit all dispatches, 
in the order in which they are received, under a penalty of 
one hundred dollars to be recovered with costs of suit by the 

erson or persons suffering damages therefrom; Provided, 
owever, That an arrangement may be made with the pro- 
prietors or publishers of newspapers for the transmission of 
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intelligence of a general character, out of the general order, 
when intended for publication; and Provided, further, That 
in case of war or insurrection, preference shall be given to 
the despatches of officers of the army and navy of the United 
States, when such despatchés relate to their official duties, 
and preferences shall be given to the sheriffs and other officials 
for the transmission of intelligence having for its object the 
capture or apprehension of criminals or fugitives from justice. 

EC. 4, The party named in the first section of this act or 
his associates or assigns, shall proceed within one year from 
the passage of this act, to incorporate themselves under its 
provisions, by giving notice through the columns of at least 
one newspaper printed in this territory, of the first meeting of 
the stockholders, stating thé time and place when said meeting 
will be held. 

Sec. 5. The management of this company shall be-vested. 
in five directors, to be chosen by the stockholders, who shall 
hold office for one year, and until their successors are elected \ 
and qualified, and a majority of said directors shall constitute 
a quorum to do and transact all business, to elect a president 
of the board who shall be president of the company, and they 
shall have power to elect a clerk and treasurer and such other 
officers or agents as they may determine, and said board of 
directors shall have power to make all such rules and by-laws 
as they shall see fit, not repugnant to the laws of congress or 
of this territory. i 

Sro. 6. The annual meeting of the stockholders of the 
corporation shall be held on the day prescribed by the by-laws 
and at such place as the directors for the time being shall 
appoint, or the ‘by-laws prescribe. i 

Szo. 7. The capital stock of this corporation shall be any 
sum not exceeding one hundred thousand dollars, in shares of 
hundred dollars each, and whenever the sum of five thousand 
dollars shall be subscribed to the capital stock, the corporation 
shall have power to make assessments, collect the same, and 

roceed to the erection or construction òf the line; Provided, 

hat the work necessary to the construction of this line shall 
be commenced within twelve months from the passage of this 
act; and Provided, further, That the line shall be completed 
within five years. rik. 

Src, 8, This act to take effect and be in force from and 
after its approval by the governor. 


APPROVED, February 2d, 1864. 
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JOINT RESOLUTION. 


Resolved by the House of Representatives, the Council concurring 
herein, That the town in Boise county heretofore known as 
Fort Hogem be, and the same is hereby changed to the name 
of Pioneer City. i 


APPROVED, January 4th, 1864. 


MEMORIAL. 


For a Military Road connecting the navigable waters of the 
Columbia with the navigable waters of the Missouri river. 


To the Honorable, the Senate and House of Rapresentatives of the 
United States in Congress assembled: Your memorialists, 
the Legislatiue Assembly of the Territory of 
Idaho, would respectfully represent : 


First. That the territory of Idaho is traversed by the great 
chain of the Rocky mountains and the lesser chain of the 
Bitter Root mountains, which form barriers both difficult and 
formidable to travel, and therefore require an outlay of money 
to render transit easy from east to west, more than the infan- 
tile resources and unorganized condition of our population 
will warrant us to expend for several years hence. 

Szcoxp. That the construction of a good wagon road from 
the forks of the Missouri, on the east, to the junction of 
Snake and Clearwater rivers, on the west, would not only be 
of great service, in a military point of view, to, the govern- 
ment of the United States, but would also confer incalculable 
advantages upon the p2ople of the Northwestern States and 
the North Pacific States and Territories, and, from its pro- 
posed route, would tend to bind the two eastern and western 
sections of the Union more firmly in sympathy, agricultural, 
mining, and commercial interests, than any other route across 
these great chains of mountains. : 

Tumo. That there now exists regular steamboat naviga- 
tion upon the Columbia and ‘its tributary, the Snake, as far 
east from the Pacific ocean as the mouth of the Clearwater, 
during several months in each year. 
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Fourra. That navigation of the Missouri for steamboats, as 
far west as Fort Benton, has been tested by the ascent of 
steamers to that point. 

Firta. That recent explorations have demonstrated the ex- 
istence of equally good navigation of the Missiouri after 
pee the falls, above Fort Benton, as far as the Three 

orks; and already a company is organized for the purpose 
of constructing a railroad portage around these falls, 

Sixtx. That a wagon road constructed from the mouth of 
Clearwater to the Three Forks of the Missouri would become 
the nearest connecting link between these waters, which can 
ever become a great thorougfare of travel between the Hast 
and West; and the entire length of the this route would not 
exceed three hundred and fifty miles, and would lie a little 
north of the forty-sixth parallel, and between the thirty-fourth 
and fortieth meridian of longitude west from Washington. 
And your memoralists would further represent that the con- 
struction of this road is entirely practicable, and at a cost of 
one-half the amount expended in the construction of the road 
opened by Lieutenant John Mullen from Fort Benton to the 
Columbia river. In support of this representation, your me- 
morialists would call the attention of your honorable body to 
the following facts, which have been demonstrated during the 
past year to the citizens of this territory, and which are now 
beyond further controversy, to-wit : 

First. From Gallatin City, at the Three Forks of the 
Missouri, westward, the country is open and rolling, anda 
practicable, though natural wagon road already exists along 
the whole route, through Big Hole and Ross passes, and acro 
to the west side of the head of Bitter Root valley. 


Second. From the mouth of Clearwater river, the country 
is open table land fer a distance of ninety miles eastward along 
this route, and seventy-five miles of wagon road is already 
open aud traveled upon by loaded wagons. 


Turd. There remains of this entire distance, over which 
wagons cannot now pass with ease and rapidity, but one hun- 
dred and twenty-five miles; and of this remainder, numerous 
intervals of five, ten and fifteen miles, in all, more than one- 
half the distance, no grading will be required, and no standing 
timber will obstruct; the remaining half will require both the 
removal of standing timber and occasional grading around. ab- 
rupt points of hills, in order to complete a good practicable 
wagon road. . i 


Fourts. The most difficult portion of this route was fre- 
quently traveled the past season by large trains of horses and 
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mules, each laden with goods tothe amount of from two 
hundred and fifty to four hundred pounds weight. 

Firra. With the exception of about seventy-five or eighty 
miles, along the whole route from the mouth of Clearwater to 
Gallatin City, there exists arable lands, some of which are 
rich and capable of sustaining a dense population; and with 
the exception of one hundred and twenty-five miles of the 
distence along the whole route, stock can range and support 
themselves through the entire year without human aid. 

Srxtu. This entire route, with the exception of eighty 
miles, is regularly traveled in mild winter by both horsemen 
and footmen. 

In the opinion of your memorialists, an appropriation of 
fifty thousand dollars, judiciously expended, would be ample 
to construct and open this road; and when ance opened, the 
enterprise of our people would be sufficient to keep it open 
and in repair; so that, for nearly every month in each year, it 
would become an extensively traveled highway, and confer 
exceedingly great and permanent advantages upon the people 
of the Union, not only as a means of military defence, but as 
reatly stimulating commerce #etween the east and the west. 
‘or the construction of this road, atan early period, we, your 
memorialists, as in duty bound, will ever pray. 


APPROVED January 8, 1864. 


MEMORIAL 


To the Secretary of the Interior, praying a Treaty to be made 
with the hostile Indians of Yellowstone and vicinity. 


Lo the Honorable, the Secretary of the Interior of the United States: 
Your memorialists, the Legislative Assembly of the 
Territory of Idaho, respectfully represent : 


First. That the valleys of the Yellowstone and its branches 
comprise an extensiye tract of valuable land, well adapted to 
cultivation, highly fitted for stock growing, audin every 
respect inviting to the industrial pursuits of American 
enterprise. 

Sxconp. That the mountains from which said river and its 
numerous affluents flow, are known to contain deposits of 
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old, quicksilver, and other metals, scattered all along the 
ind river, Big Horn river, and Rocky mountains. 

Turrp. That the Yellowstone river is believed to be navi- 
gable for seven hundred and fifty miles from its confluence 
with the Missouri. . , 

Fourta. That the rapidly increasing population -of the 
mining districts, demands a sufficient amount of arable land 
to support them, and that this section of the country is indis- 
pensably necessary to said population, for purposes of cultiva- 
tion and civilization. 

Fiera. That efforts have already been made to occupy 
and colonize said regions, and parties who have penetrated 
and prospected the same during the summer of 1863, have 
been driven out. 

Sixra. That, if the country is once opened, it will be 
speedily occupied by thousands of loyal citizens, and the pop- 
ulation in a few years will entitle them to a State government, 

Srveyta. That finally, the only obstacle to affect access to 
this attractive and desirable country, is the hostility of the 
Crow and Sioux bands of Indians, who are pressing them back 
toward the mountains. . 

Therefore your momorialists would recommend and pray 
that a treaty may be entered into and concluded with the hos- 
tile Indians of the Yellowstone and vicinity ; that the Indian 
titles may be extinguished, and white settlers may be pro- 
tected in the occupancy and development of this interesting 
and valuable portion of the public domain. And your me- 
morialists will ever pray. 


ApproveD January 16th, 1864. 


MEMORIAL 


Praying for the establishment of a Mail Route from Salt Lake 
City, in Utah Territory, to Lewiston, in Idaho Territory. 


To the Honorable the Senate and House of Representatives of the 
United States in Congress assembled: 


Your memorialists, the members of the legislative assembly 
of the territory of Idaho, would respectfully but most earnestly 
represent the inconvenience we suffer from the want of proper 
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mail facilities. We are comparatively without mails through- 
out the territory. We are made to depend upon express riders 
for letters and newspapers, for the delivery and sale of which 
the most exorbitant prices are charged, thus entailing a heavy 
and, as we believe, an oppressive burden upon twenty thousand 
inhabitants. n? 

Your memorialists would ask and recommend a tri-weekly 
mail from Salt Lake City, in the territory of Utah, by way of 
Boise City, Bannock City, Centerville, Pioneer City to Placer- 
ville. And we do further pray that a mail be carried from 
Placerville to Lewiston oncea week. Sucha route, we believe, 
would be of the first importance in curing the ills of which we 
complain, occupying as we do a half-way position between the 
Atlantic and Pacific oceans, the route we ask is, in a great de- 
gree, indispensable to our prosperity. 

‘We would not importune congress on this subjectif it were 
not that we are satisfied that the revenue accruing to the post- 
office department would equal, if not exceed, the expenses at- 
tendant upon the establishment of the route, for which we 
most earnestly pray your honorable body. 


APPROVED, January 4th, 1864. 
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land situated in two or more counties 359 
gales made on credit, etc............ 359 
written objections may be filed...... 360 
when gate confirmed.......... es... 860 
CONVEYANCE, CLC... eseeesscececes ..- 860 
proof of order of sale, etc..........- BGI 
adjournment of sale, notice......... 361 
executor may sell real estate, etc... 361 
provisions of testator insuflicient.... 362 
estate halad Hable for debts.......... 363 


peaceeve 


when executor made liable.......... 3869 
what executor chargeablo with...... 369 
estate sold, OtC....ccccsscscecereoes 369 
executor not chargeable, ctc...... .. 369 
expenses and services. ........ 0. ee ee 369 
purchase of claim against estate,.... 370 
when compensation not provided for 

by Wilk... cee cece ces ec eevees S10 
exhibit of account... esseere STO 
citation for non-performance of duty, 370 
who may contest exhibit......... ee. S71 
revocation for negligence of daty... 871 
when administrator, etc, to render 

fall account.........ceeee vecevene STL 
when authority of executor ceases... S71 
executor or administrator residing out 


eeovene 


of county, etc......-.....65. eevee OUL 
vouchers of executors..........0eene 871 
when vouchers not required........ . B72 


notices to be given for scttlement.... 372 
who may contest, cto... .c.ceceeeees S72 
By (ho: nr Y 
when settlement conclusive..... aeee 372 
proof of notice required............. 873 
order of payment of accounts...... 373 
roperty insufficient........... e... 873 
nsufBiciency of cstato....e.seeeseeee 373 
funeral expenses, £0,...0eseeeccees BTS 
court to decree on settlement of no- 
COUNE, CEC... scenes cece enccasevae Ota 
disputed or claims not due, etc.,.... 374 
when administrator liabie........... S74 
creditor, when barred..........+2... 874 
when extension of time for distribu- 
tion granted... .ceerenecscncesees BTE 
when estate in condition to bo clased 375 
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neglect to return, CtC.......scceesae B75 
PARTITION AND DISTRIBUTION— 

petition of heirS.......ssessposeeses ae 
. 37 


eee ema greg 


when court shall distribute estata.... 376 
decree to contain proportions....... BTT 
application for decre@.,..saceveeeers B77 
partition, how made,.......... Seen BUT 
real estate in different counties...... 
distribution, notice of.............-- 378 
conveyance of original heirs......+. 378 
shares, how set out, eto...-......225 STS 
when commissioners appointed...... 379 
commissioners may recommend sale.. 379 
when estate in common with others.. 379 
partition, when guardian to be ap- 
pointed... .sssssesssssernsteseen es STI 


disposition of estate of illegitlmate 
e ror sacs 
degrees of kindred.......-.. ere eer 
disuribution of estate, etc............ 390 
when gifts to be adyancements...... 390 
effect of death of child, etc, before 


intestate.............. ices A Ok 
inheritance of husband and wife..... 391 
succession of......... PEET 391 


when estate escheats to territory.... 391 
attorney general shall file information 391 
when claimants may appear, etc..... 392 
right of party applying............. 392 
examination of claims of, etc, sale 
who to authorize..........050002.- 392 
receiver may be appointed.......... 393 
compensation of Informant.......... 393 
disposition of moneys.........-..... B94 


commissioners report, how made. xv.. 380{ROADS, ETC.— 


when appointment of commissioners 
not required......ccssceeversccaes B80 
advancement made by deceased, etc. 380 
when estate assigned to person out of 
territorye... sce ee eee aseeccanaenee S80 
bond of agent, eto..........-5 nesses 380 
disposition of proceeds.,...s-esee.-- 380 
Viability of agent... 2.0.02. .ccccuewees OBL 
when property claimed, etc......+.. 381 
when agent to be released........... 881 
final settlement, etc......nscseeeeene BEL 
REMOVAL OF EXECCTORS— . 
suspension of POWCLBa,.sesssasasseee BAL 
special administration.. ...esssessuso 382 
notice to administrator, eto.......... 382 
court to hear allegations...,.....5.. 382 


Rm 
roads, trails, etc.......-....66 esas DTS 
duties of commissioners............. 979 


BUPCYVISOTS.0. ees eee e cen e cee ceesenes GUD 
duties of supervisors, p.. .se,es svee ee T9 
porer of supervisorg..........05.05. B79 
ibility of commissioners........... 579 
auditor to furnish blanks........,... 579 
contracts to be advertised........... 579 
petitions to commissioners, ete.,..... 550 
supervisors to report. ..........05.5- 580 
delinquent taxes... ...... 6c. seen ees SSO 
compensation of supervisors'***.... GSL 
obstruction of highways............ DSL 
damaging bridges, eto... ..sss.ssassa EXE 
BACS, CtC. ccc aceaneresenccegtervens OSL 


notice to absent executor, otc....... B82IREVENUE ACT 


when court may compel attendance 
by attachment.....cceeccceenenees O82 


MiscELLANEOUS—. 

when executor may refer claim...... 883 
referees, ObO.. ace eewccee cence eae een BOG 
who may contest account.........-+ 389 
orders, decrees, Ot. ....csscacvennee BBL 
duties of guardians. ...........00.06 B84 
Citation, CtC...... cree ceeseeeerenee BOE 

powers and duties of clerk of pro~ 
bate COULE.. . 6... ee cee cee dee essen e SBE 
when practice of district court, etc.. 386 
issues Of fACt.... ccs cece rene een e cee 385 

who to represent minors and ab- 
BCNTCOS.. ve seer ceneceeseveruceenas OOO 
decree of homestead... ............45 385 
when appeal taken to district court.. 386 
when cognizable, cte...........2..55 386 
court may confirm, etc............05- SEG 
when court may order jury.......... 386 
COSTS, EO, rv ccewceesrcenteceresssnes OOO 
Certificnte, Cte... .eccesesrecevennae SAT 
when appeal taken to supreme court, 387 
party requiring statemont, ete...,... 397 
acision Of court... ........ceeeeees BAT 
discretion of court.......-..eee.2e0. SET 
when additional bond not required... 387 
removal of executor, cte....+.s222+9 387 

DESCENTS AND DISTRIBUTION— 

legitimate child, when made heir... 389 


annual ad valorum tax........e0000- 395 
COUNLY FAX. epeeereeeseerecneenene BIS 
county commissioners, duties........ 396 


taxes to be alien, etc.......... e.. B98 
property exempt from taxation...... 393 
real estate defined....... Caseeivases OIE 


personal property defined,.,......., 397 


AssEssons— 


county assessors, bond.............. 398 
COputied. cvs ccevenevunssesarcevecses SID 
Habilitios.. ...sanne eee cteen eres «+ 399 
misconduct, remedy... cssesceccesess O99 
power to administer oaths........... 399 
ASSCSSIONE «on cde necenveveensevece GUD 
POWCIB. occ cece ens cence cece mnenacces SID 
property in another county,......... 400 
DSSEBSMONE. cerreerrcsesrenescearere £00 
list to be sent to other county....... 400 
stock of incorporated companies,.... 401 
duty of probate judge.........0025.- 401 
„false list of property... .cesteeuees 401 
refusing to give Name..,.....6....., 401 
liabilities.. pss osssuresersrravesasa 402 
assessment roll....... seeveecssacercs A02 
form Of roll... acca cece eee e esc nenes 402 
map of blocks and lots in incorporated 
PLOWS) «6S cceeges sce estes scan aac M08 
completion and delivery of roll...... 403 
commissioners of county, duties....,. 403 
assessment of property, ete......,. 403 
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BOARD or EQuanizaTIon— 

POWESS Of... ence ee een eee ece eens AOE 
Meeting of. .....-s-ceeeeecee eee e eee AOL 
valuation, change, etc........-..+-+- 404 
duties of county anditor.........026+ 405 
Tax CoLLEcror— 

duties. .esucssoesassesssesraesesnenso 406 
ÜeputiesS...ussosseersesssnessesansee £06 
neglect of duty..se.esasereeseseseas 406 
A NEE ETETETT E 407 
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merchandise license, ete............. 425 
liquors, merchandise, etc.......... .. 425 
taverns, saloons, etC,....0c.cecceeees 426 
hawkers, peddlar, ete....... tale baw a 8 426 
limit of Heense.. 26.6... cc cece eee ee 427 
blanks for licenses, eto...........+ .« 427 
delivery of licens¢s to collector..... 427 
return of blanks not issued.......... 427 


general showing of finances of county 427 
issuing Improper licenses......,..... 428 
treasurer's duty... ccc e ese e eee e scene $28 


to make monthly return8.........005 407|Cocxry TREASURERS— 


notice of taxes due,...-... ..ss.-... 408 
receipt for taxeS......-ececeveceaeee 408 
delinquent list.........cccccsseerees 40% 
payments to county treagurer,....... 408 
original list and final settlement..... 408 
refusing to make settlement........ . 409 
district attorneys, duties.. .......... 409 
addition of ten per cent on delinquent 
TOXOS Las covoscabesseinseswemceees 400 
district attorney's additional bond... 410 
to commignce action.........2....-. 410 
form of complaint...............-..- EIL 
SUMMODS,..4.0cessnessccesaercesers S12} 
ANSWEE. oo ccc ccecs ccc ccenecceccccees AL2f 
delinqnent list prima facie evidence.. 412 
qodgment to become liens........... 412 
awsrelating to civil actions, etc..... 413 
fees and COSES......ccseccceeceeeees Ald 
Antics 0... sce eew were esevcerenceces $15 
refusal to pay over money......-.+- 416 


COUNTY Arprroz— 


duties Of... 2... cca cncaceccscaeccesne AIG 
execate two bonds.........cceceeee. £16 
refusal to perform dutic’...........- 416 
duties ag to poll tax, etc......seseee 416) 
oaths on statements. ..,....-eaccevee EIT 
tax list transferred.......-sceeceeees EIT 
printed forms for licenses......-..+- 417 
county auditor to report....c..s-00. AIT 


Pot, Tax— 


Who to PBY....-ceccevecrecnececeves 418 
plank receipts.....scsseeeeceeseenes 418 
issuing receipts to collector......... 419 
receiving poll tax, etc.....-....20e2- 419 
collector to give auditor receipt for 
blanks... 2c ewe eee neveccnsaccece £19 
additional bond....-..evcvcsecsevens A19 
exhibit receipt.....ssesccsseeesesens 419 
forging, selling or issuing receipts, 
penalty............. se eecerveceuee 
enforcing payment of tax........... 419 
surplus returned to owner......+.... 420 
false name, penalty.....-.-.eeeerees £20 
who exempted from paylng poll tax. 420 
payment of money to county.,...... 
tinal settlement of poll tax list,...... 
county auditor to send certified list to 
territorial anditor.........c0ereee5 S21 


LicENnsEs—~ 

enumerated... sesseveasereseaorsenen 421 
licenses, who obtain. ....esssesssere 423 
broker's license.......2cececasecnees £22 
panker’s license... .ccercseccsccceees $28 


to settle with territorial treasurer... 428 
produce certified statement, etc..... 429 
allowance to county officers....,...., 429 
using public funds, penalty......... 430 
books end accounts open, etc....... 430 
percentage allowed coliectors..... « 430 
money paid to officers, etc.......... 431 
neglect of officers, penalty.......... 431 
construction of act... ......e.ecere. 432 
annual settlement of officers........ 432 
property seizable for taxes, etc..... 432 
county recorder, oath, etc.......... 432 
mortgages, liens, etc........,.....- 492 
judges of courts, etc........,.e006-- 433 
tax on nett procceds of mines....... 433 
duties of officers, ete.....c.euseeveae 433 
corporations, ete... ceecseveseees 433 
assessor to demand statement on oath 434 
refasal to make statement, penalty.. 434 
hett proceeds taxed in county where 
Mine 18... ...--eene cere ereccveres 404 


Q 


QUARTZ LEADS— 


discovery and location......¢ceeeee6 STT 
dimensions... ...sssosviasesoraeases STT 
locator to put up notice.. ........... STT 
TCCOrÄİNZ..assssesensvsocssenssesar OFF 
improvements and work.......... .. 578 
conveyances, custom of miners...... 573 
construction of conveyances......... 578 
location contested........cseeceeees ÖT 


E. 


TRANSFERS OF SUITS— 


from district conrt of Shoshone and 
Idaho counties. .......0.ecceacneee 636 
changed to Ist judicial district....... 636 
officers to make returns.......-+...5 636 
clerks to transmit records........ .. 636 
complaints filed in Nez Ferce county 636 


420 
420) TRESPASSING— 


of animals, owner ,liable............ 594 
grounds to be enclosed by fence..... 595 
two or more persons caltivating, etc. 595 


v 


TREASURERS— 


treasurers of Nez Perce, Idaho, eto.. 601 
pay to territorial treasurer.......... 601 


duty of taxcollector.....,...5.+.... 424) neglect, penalty, district attorneys.. 601 


GENERAL INDEX. XXXIIL 


sS 
wW 
SECURITIES— 


duty of treasurers. ......ssseeesneo. - 600| penalty, money paid to county trea- 
right to transfer.................... 600 urer, jurisdiction.............00. 
evidence of indebtedness, etc....... 600 


